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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,   1897,  'N 

THE    EIGHTY-HRST    AND     EIGHTV-SECOND 

YEARS  OF  THE  STATE. 


The  Board  of  Commissioners  op  Jay  County 

V.  Pertich. 

[No.  1,984.    FUed  April  2, 1897.    Rehearing  denied  June  8, 1897.J 

Couimr. — Ccmmisaioners  Have  No  Powers  Except  as  Oranted  by 
Statute.-^ A  oonnty  is  not  liable  for  an  act  of  the  board  of  commis- 
doners  not  within  the  scope  of  its  statutory  powers;  and  of  this 
fact  all  persons  dealing  with  the  board  must  take  notice,    pp,  ^,  5. 

Samb. — Powers  of  Commissioners  as  Board  of  Health, — Preventing 
the  Spread  of  Contagious  Diseases, —  Sections  6718,  6719,  Bums' 
R.  S.  1894,  making  the  board  of  commissioners  a  county  board  of 
health  with  the  duty  of  protecting  the  public  health  by  the  removal 
of  causes  of  diseases,  and  by  preventing  the  spread  of  contagious 
diseases,  do  not  authorize  the  board  to  furnish  medical  treatment 
and  medicines  to  a  particular  family 'afflicted  with  smallpox,  where 
the  family  is  not  shown  to  be  indigent;  but  only  such  portion  of 
the  expense  as  was  necessary  to  prevent  the  spread  of  the  disease. 
pp.  6,  7. 

Afpsal  and  "Exbobl— Special  Finding. — iSeoord.— Where  a  purported 
special  finding  of  facts  with  the  conclusions  of  law  thereon,  not 
signed  by  the  judge,  is  copied  in  the  transcript  by  the  clerk,  and  is 
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not  Gontained  in  the  bill  of  exceptions,  or  made  part  of  the  record 
by  order  of  the  court,  it  will  be  treated  as  a  general  finding,  and 
the  exception  to  the  conclusion  of  law  presents  no  question  for  re- 
view,   pp.  8,  9, 

&AXE.-^BiU  of  EaBe^Hons, — Longhand  MantMcript  of  Evidence, — The 
record  m\ist  affirmatively  show  that  the  longhand  manuscript  of 
the  evidence  was  filed  in  the  clerk's  office  before  it  was  incorpo- 
rated in  the  bill  of  exceptions,    p.  9, 

Same. — When  New  Trial  May  he  Granted  for  Excessive  Recovery, 
Though  the  Evidence  is  Not  in  the  Record. — Where  one  of  the  rea- 
sons assigned  in  a  motion  for  a  new  trial  was  that  the  recovery 
was  excessive,  and  a  general  finding  of  the  court  contains  state- 
ments of  facts  indicating  that  the  amount  assessed  was  too  large, 
a  new  trial  will  be  granted,  though  the  evidence  is  not  in  the  rec- 
ord,  pp.  9-11. 

Prom  the  Jay  Circuit  Court.    Reversed. 

C.  Conuin  and  J.  M.  Smithy  for  appellant. 

J.  J.  M.  LaFollette  and  O.  H:  Adair^  for  appellee. 

Black,  J. — A  claim  of  tfie  appellee,  in  the  form  of 
an  account,  presented  to  the  appellant,  was  in  part  al- 
lowed and  in  part  disallowed  by  the  board.  The  claim- 
ant appealed  to  the  court  below.  There,  the  claimant 
filed  a  second  paragraph  of  complaint.  A  demurrer 
for  want  of  sufficient  facts  was  sustained  as  to  the 
first  paragraph,  and  overruled  as  to  the  second.    . 

Issues  were  formed  which  were  tried  by  the  court. 
A  finding  of  facts  with  conclusion  of  law  thereon  was 
rendered  and  filed  by  the  court,  the  appellant  except- 
ing to  the  conclusion  of  law. 

The  appellant's  motion  for  a  venire  de  novo  having 
been  overruled,  judgment  was  rendered  for  the  appel- 
lee for  the  sum  of  $547.88.  A  motion  for  a  new  trial 
was  made  by  the  appellant,  which  was  overruled. 

The  appellant  has  assigned  in  this  court  that  the 
court  below  erred,  first,  in  overruling  the  demurrer  to 
the  second  paragraph  of  appellee's  complaint;  second, 
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in  the  court^s  conclusion  of  law  on  the  finding;  third, 
in  overruling  the  motion  for  a  venire  de  novo;  fourth  in 
overruling  the  motion  for  a  new  trial. 

In  the  second  paragraph  of  complaint  it  was  al- 
leged, in  substance,  that  on  the  16th  of  October,  1893, 
the  family  of  George  Maitlen,  of  and  within  Jay 
county,  was  afflicted  with  smallpox ;  that  the  board  of 
county  commissioners  of  said  county,  acting  in  their 
capacity  as  commissioners  of  the  county  and  ex  oflioio 
as  members  of  the  board  of  health,  for  the  purpose  of 
quarantining  said  family  and  preventing  the  spread 
of  said  disease  within  said  county,  and  for  the  better 
protection  of  the  health  of  the  citizens  of  said  county 
against  the  spread  of  said  infection,  ordered  and  di- 
rected that  the  appellee  should  take  charge  of  said 
family  for  said  commissioners  as  such  members  of  the 
county  board  of  health,  and  furnish  said  family  with 
medicine,  medical  attendance  and  attention,  and  fur- 
nish them  nurses  and  pay  for  their  services,  and  do 
any  and  all  things  necessary  to  successfully  quaran-^ 
tine  said  family  and  prevent  the  spread  of  said  disease^ 
and  protect,  doctor,  and  treat  the  members  of  said 
family  who  were  or  who  might  be  afflicted  with  said 
disease,  and  convert  the  house  into  a  pest  house,  and 
furnish  and  provide  it  with  all  things  necessary  to 
proi)erly  protect  the  public  from  said  contagious  dis- 
ease, and  in  accordance  with  the  order  and  advice  of 
said  board  and  at  their  command;  that  it  was  neces* 
sary  for  appellee  to  procure  a  stove  for  said  pest 
house,  and  he  did  so,  for  which  he  paid  |3.50 ;  that  he 
was  compelled  to  keep  said  board  informed  as  to  the 
condition  of  said  family  and  the  spread  of  said  disease, 
and  he  did  so;  that  he  was  compelled  to  engage  nurses 
and  help  to  quarantine  said  family,  and  it  was  neces- 
sary to  obtain  the  services  of  the  secretary  of  the  State 
Board  of  Health,  and  to  use  the  telephone  therefor,  for 
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v/hich  he  paid  f4.50,  and  $12.50  livery  hire:  that  to 
prevent  the  spread  of  said  disease  he  was  compelled, 
under  the  direction  and  advice  of  said  board,  to  em- 
ploy one  Mrs.  Blake  for  the  period  of  thirteen  days, 
and  did  so,  for  which  services  he  paid  her  $60.00;  that 
he  was  compelled  to  expend,  and  did  expend,  in  the 
prevention  of  the  spread  of  said  disease,  for  medicine 
and  drugs,  which  he  used  under  the  direction  of  said 
board,  for  said  family,  $36.53;  and  for  the  purpose  of 
disinfecting  said  house  and  said  family,  and  for  the 
prevention  of  the  spread  of  said  disease,  under  the 
direction  and  advice  of  said  board,  he  was  compelled 
to  obtain,  and  did  obtain,  certain  wearing  apparel  for 
the  members  of  said  family,  to  take  the  place  of  cloth- 
ing destroyed  under  the  direction  of  said  board,  for 
hosiery  and  shirts  $4.50;  three  suits  of  men's  clothing 
at  $10.00  per  suit;  two  suits  of  ladies'  wear,  $5.00;  also 
three  wire  cots  and  freight  $4.75;  hotel  bill,  car  fare 
and  livery  hire,  hunting  nurses,  $15.00;  also,  thirty- 
eight  days'  work  and  professional  services  in  quaran- 
tining said  disease,  and  the  protection  of  the  public 
against  its  infection  and  the  treatment  of  said  family, 
$20.00  per  day,  $760.00;  a  bill  of  particulars  being 
filed  with  the  complaint  as  an  exhibit,  and  made  part 
of  the  claim;  that  appellee  did  and  performed  all  of 
said  services,  and  procured  all  of  said  items  and  ar- 
ticles, and  contracted  and  incurred  all  of  said  ex- 
penses, under  the  direction  and  orders  of  said  board, 
and  at  its  instance  and  request,  and  by  the  orders  and 
under  the  direction  of  the  State  Board  of  Health  of 
this  State.  Wherefore,  etc.  A  bill  of  particulars  filed 
with  the  complaint  showed  the  items  and  charges 
mentioned  in  the  complaint,  amounting  to  $932.03. 

Counties  are  involuntary  political  or  civil  divisions 
of  the  State  created  by  general  laws  to  aid  in  the  ad- 
ministration of  the  State  government.    The  powers  of 
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the  board  of  county  commissioners  are  limited,  being 
created  and  defined  by  statute.  For  an  act  done  by 
such  board  not  within  the  scope  of  its  statutory  pow- 
ers, the  county  is  not  liable.  Boardy  etc.,  y.  Allmany  142 
Ind.  673;  State^  ex  rel.,  etc.y  v.  Harty  144  Ind.  107; 
Boardy  etc.,  v.  Hemphilly  14  Ind.  App.  219. 

The  board  cannot  do  any  act  which  is  not  either  ex- 
pressly or  impliedly  authorized  by  statute.  Oavin  v. 
Boardy  etc.y  104  Ind.  201;  Boardy  etc.y  v.  BameSy  123 
Ind.  403. 

Where  the  mode  of  exercising  a  power  by  the  board 
is  prescribed  by  statute,  that  mode  must  be  pursued. 
Platter  v.  Board,  etc.,  103  Ind.  360. 

The  board  has  power,  at  its  meetings,  to  allow  all 
accounts  chargeable  against  the  county,  not  otherwise 
provided  for  (section  7830,  Burns'  K.  S.  1894,  5745, 
Horner's  R,  S.  1896) ;  but  such  power  is  given  to  enable 
the  board  to  pay  just  claims  against  the  county. 
Board,  etc.,  v.  Allmany  supra;  Oemmill  v.  Arthur,  125 
Ind.  258. 

All  persons  who  deal  with  the  board  must  recognize 
the  limits  of  its  powers,  and  are  bound  to  take  no- 
tice that  it  cannot  bind  the  county  by  any  action  not 
within  its  statutory  authority.  Woodruff  v.  Board, 
etc.,  10  Ind  App.  179. 

Various  provisions  are  contained  in  the  statutes 
whereby  county  boards  are  authorized  to  render  aid 
to  the  poor,  including  the  employment  of  physicians 
to  attend  upon  the  poor.  The  claim  under  considera- 
tion cannot  be  referred  to  any  of  these  provisions;  for 
it  is  not  shown  that  Mr.  Maitlen,  whose  family  was 
attended  by  the  appellee,  was  in  indigent  circumstan- 
ces. 

We  are  referred,  on  behalf  of  the  appellee  to  the  stat- 
ute relating  to  boards  of  health,  particular  reference 
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being  made  to  sections  6718,  6719,  Burns'  R.  S.  1894 
(4993,  4994,  Horner's  R.  S.  1896),  whereby  it  is  pro- 
vided that  the  board  of  commissioners  of  each  county 
shall  constitute  a  board  of  health,  ex  officiOy  for  the 
county,  "whose  duty  it  shall  be  to  protect  the  public 
health,  by  removal  of  causes  of  diseases,  when  known, 
and  in  all  cases  to  take  prompt  action  to  arrest  the 
spread  of  contagious  diseases,  to  abate  and  remove 
nuisances  dangerous  to  the  public  health,  and  perform 
such  other  duties  as  may,  from  time  to  time  be  re- 
quired of  them  by  the  State  Board  of  Health,  pertain- 
ing to  the  health  of  the  people;"  also,  to  promulgate 
and  enforce  all  rules  and  regulations  of  the  State 
Board  of  Health,  in  their  respective  counties,  which 
may  be  issued  from  time  to  time,  for  the  preservation 
of  the  public  health,  and  for  the  prevention  of  epi- 
demic and  contagious  diseases. 

Can  it  be  said  that  these  statutory  provisions  ex- 
pressly, or  by  proper  implication  make  allowable 
against  the  county  the  account  for  medical  services 
rendered  and  for  medicines  furnished  by  the  appellee 
in  the  treatment  of  the  family  of  Mr.  Maitlen  for  small- 
pox,  under  the  circumstances  shown  by  the  complaint? 

Effect  can  be  given  to  these  statutory  provisions 
without  attributing  to  them  such  operation,  and,  con- 
struing them  in  contemplation  of  the  purposes  of  the 
entire  statute  in  which  they  are  found,  the  obvious  in- 
tent of  the  legislature  may  be  accomplished  without 
so  far  extending  the  effect  of  these  provisions. 

The  purpose  of  the  statute  is  not  to  furnish,  free  of 
expense,  medical  treatment  and  medicines  to  individ- 
ual persons  afflicted  with  disease  of  any  character 
(though  under  other  statutes  such  aid  may  be  given 
to  the  poor),  but  it  is  to  protect  the  public  health,  the 
health  of  the  people  at  large,  by  preventive  measures. 

It  is  made  the  duty  of  the  county  board  of  health  to 
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seek  to  accomplish  such  purpose  by  the  removal  of 
causes  of  diseases,  by  arresting  the  spread  of  conta- 
gious diseases,  by  abating  and  removing  nuisances 
dangerous  to  public  health,  and  by  complying  with  re- 

» 

quirements  of  the  state  board  pertaining  to  the  health 
of  "the  people." 

In  carrying  such  purpose  into  effect  according  to 
the  meaning  of  the  statute,  it  might  become  the  duty 
of  the  county,  under  particular  circumstances,  to  sup- 
ply medical  service,  medicines,  nurses,  shelter,  fuel, 
food,  and  raiment  for  patients  taken  for  the  time  being 
under  the  control  of  the  board,  and  placed  in  such  sit- 
uation that  such  provision  would  be  a  necessary  part 
of  the  protection  of  the  public  health.  We  do  not 
mean  to  indicate  what  would  be  the  proper  conclusion 
in  this  regard  in  other  cases  than  that  which  we  now 
have  to  decide. 

Where,  as  in  this  case,  the  patients  remain  in  their 
own  home,  and  are  not  shown  to  be  indigent,  but  for 
all  that  appears  are  amply  able  to  pay  for  medical 
treatment  of  the  disease  with  which  they  are  a£9icted, 
and  the  case  differs  from  other  cases  of  illness  in  the 
fact  that  the  disease  is  contagious,  and  that,  therefore, 
for  the  protection  of  the  public  health,  they  are  quar- 
antined, we  are  of  the  opinion  that  the  only  expenses 
which  should  fall  upon  the  county,  within  the  intent 
of  the  statute,  are  such  expenses  as  are  properly  at- 
tributable to  measures  taken  for  the  prevention  of 
the  spread  of  the  disease.  See- Wilkinson  v.  Albany,  28 
N.  H.  9;  Mclntire  v.  Pembroke^  53  N.  H.  462;  Labrie 
V.  Manchester,  69  N.  H.  120;  Staples  v.  Plymouth 
County,  62  la.  364,  17  N.W.  669. 

The  expenses  assumed  by  the  county  should  not  be 
too  narrowly  confined.  The  county  board  of  health 
should  be  regarded  as  having  authority  sufficient  to 
protect  the  public  health.  The  afflicted  persons  should 
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not  be  required  to  defray  expenses  not  incurred  for 
their  own  benefit.  Expenses  authorized  by  the  board 
of  health  for  the  public  benefit  should  be  defrayed  by 
the  benefited  public. 

So  far  as  indebtedness  is  incurred,  not  upon  the 
credit  or  under  the  contract  of  the  afflicted  person,  but 
by  direction  of  the  board  or  by  its  authority,  which 
are  occasioned  by  reason  of  the  measures  taken  by  the 
board  to  protect  the  public  health  by  preventing  the 
spread  of  the  disease,  to  that  extent  payment  should 
be  made  by  the  county.  The  particular  items  of  ex- 
pense for  which  allowance  should  be  made  will  vary 
with  changed  circumstances,  and  only  the  general 
principle  which  should  govern  the  board  in  making 
allowances  can  be  here  pointed  out. 

The  appellant  allowed  a  part  of  the  account  pre- 
sented, and  it  is  admitted  in  its  brief  that  a  portion 
was  properly  allowable.  This  is,  in  effect,  an  admis- 
sion that  the  complaint  showed  a  cause  of  action,  and 
is  a  waiver  of  the  assignment  I'elating  to  the  overrul- 
ing of  the  demurrer  to  the  second  paragraph  of  the 
complaint. 

The  statute  provides:  "Upon  trials  of  questions 
of  fact  by  the  court,  it  shall  not  be  necessary  for  the 
court  to  state  its  finding,  except  generally  for  the 
plaintiff  or  defendant,  unless  one  of  the  parties  re- 
quest it,  with  a  view  to  excepting  to  the  decision  of 
the  court  upon  the  questions  of  law  involved  in  the 
trial;  in  which  case  the. court  shall  first  state  the  facts 
in  writing,  and  then  the  conclusions  of  law  upon  them, 
and  judgment  shall  be  entered  accordingly,"  etc.  Sec- 
tion 560,  Burns'  R.  S.  1894  (551,  Homer's  R.  S.  1896). 

A  special  finding  of  facts  with  the  court's  conclu- 
sion  of  law  thereon,  without  any  signature  of  the 
judge,  appears  in  the  transcript,  inserted  by  the  clerk, 
aud  not  contained  in  a  bill  of  exceptions  or  made  part 
of  the  record  by  order  of  the  court.  • 
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Under  many  decisions,  a  finding  thus  presented  in 
the  record  must  be  treated  as  a  general  finding,  and 
the  exception  to  the  conclusion  of  law  presents  no 
question  for  review.  Branch  v.  Faust,  115  Ind.  464; 
Conner  v.  Totun  of  Marion,  112  Ind.  517;  Bake  v. 
Smiley,  84  Ind.  212;  Wallace  v.  Kirtley,  98  Ind.  485; 
LevyY.  Chittenden,  120  Ind.  37;  Ferris  y.  Udell,  139 
Ind.  679;  Smith  v.  Davidson,  45  Ind.  396;  Shane  v. 
Lourry,  48  Ind.  205;  Caress  v.  Foster,  62  Ind.  145; 
McClellan  v.  Bond,  92  Ind.  424;  Rennich  v.  Chandler y 
69  Ind.  354. 

The  finding,  though  not  good  as  a  special  finding 
provided  for  by  the  statute,  was  sufficient  as  a  general 
finding  to  sustain  a  judgment.  Therefore  we  cannot 
conclude  that  the  court  erred  in  overruling  the  mo- 
tion for  a  venire  de  novo. 

As  is  suggested  on  behalf  of  the  appellee,  the  evi- 
dence is  not  properly  before  us.  It  does  not  appear 
that  the  original  longhand  copy  of  the  official  re- 
porter's notes  was  filed  in  the  clerk's  office  before  the 
filing  of  the  bill  of  exceptions  in  which  it  is  incorpo- 
rated. Under  many  recent  decisions  of  the  Supreme 
Court  and  of  this  court,  the  evidence  cannot  be  re- 
garded as  part  of  the  record.  Rogers  v.  Eich,  146  Ind. 
235;  Hamrick,  Tr.,  v.  Loring,  147  Ind.  229,  Man- 
ley  V.  Felty,  146  Ind.  194;  Pruitt  v.  Faber,  147  Ind.  1; 
Kelso  V.  Kelso,  16  Ind.  App.  615. 

As  the  evidence  is  not  in  the  record,  we  are  debarred 
from  the  consideration  of  the  question  as  to  its  suffi- 
ciency to  sustain  the  finding  in  favor  of  the  appellee. 

One  of  the  grounds  assigned  for  a  new  trial  was, 
that  the  assessment  of  the  amount  of  recovery  was 
erroneous,  being  too  large.  Can  we  decide  that  ques- 
tion in  the  absence  of  the  evidence? 

If  we  can  look  to  the  facts  stated  in  the  court's  find- 
ing, we  see  there  the  items  of  account,  and  the  amount 
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allowed  on  each  item,  and  that  a  considerable  portion 
of  the  amount  of  the  judgment  was  not  allowable 
under  the  views  we  have  herein  expressed. 

In  Evans  v.  Schafer,  86  Ind.  135,  the  trial  court  had 
in  its  finding  stated  certain  facts,  which  the  appellant 
had  moved  to  strike  out,  because  irrelevant,  and  not 
warranted  by  the  issues,  and  because  neither  party 
had  requested  a  special  finding.  The  Supreme  Court 
said:  "We  are  of  the  opinion  that  the  court  com- 
mitted no  error  by  embodying  in  its  finding  a  state- 
ment of  the  exact  ground  upon  which  its  decision  was 
based." 

In  Levy  v.  Chittenden,  120  Ind.  37,  it  was  said:  "A 
finding  which  is  not,  in  the  technical  sense  of  the  code, 
a  special  finding,  will  not  be  disregarded  because  it 
specifically  states  the  facts  found,  and  is  not  in  gen- 
eral terms  a  finding  for  the  plaintiff  or  defendant. 
All  findings  which  are  not  technically  special  findings 
are  regarded  and  treated  as  general  findings.''  It  was 
further  said:  "Where  the  facts  found  fail  to  show 
a  cause  of  action  such  as  is  stated  in  the  complaint, 
the  plaintiff  cannot  recover.'' 

In  Lawaon  v.  Hilgenherg,  77  Ind.  221,  the  action  was 
for  the  recovery  of  real  estate.  The  evidence  was  not 
in  the  record,  and  the  complaint  did  not  state  the 
character  of  the  plaintiff's  title;  but  the  judgment 
was  for  several  sums  paid  out  as  taxes,  a  lien  therefor 
being  declared  on  the  real  estate.  It  was  contended 
that  the  finding  was  outside  of  the  issues.  The  court 
said:  "The  statement  of  facts  in  a  general  finding 
does  not  transform  it  into  a  special  finding."  The 
court  also  said :  "The  motion  for  a  new  trial  does  not 
assign,  as  a  cause,  error  in  the  amount  of  the  recovery. 
If  it  did,  a  serious  question  might,  perhaps,  be  pre- 
sented." 

In  the  case  now  at  bar,  the  motion  for  a  new  trial 
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does,  as  we  have  already  stated,  assign  such  a  cause, 
and  the  finding  treated  as  a  general  finding  contains 
statements  of  facts  upon  which  the  judgment  mani- 
festly proceeded,  which  indicate  that  the  amount  as- 
sessed in  favor  of  the  appellee  was  too  large. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


State,  ex  rel.  Cecil,  by  Next  Friend,  v.  Christian 

ET  AL. 
[No.  2,170.     Filed  June  8,  1897.] 

Appeal  and  Erbob. — Law  of  Case. — Amendment  After  First  Appeal, 
— ^A  decision  on  appeal,  that  a  complaint  is  sufficient,  is  conclusiTe 
on  a  second  appeal  where  no  substantial  amendment  of  the  com- 
plaint has  been  made,    pp,  14,  15. 

Bastards. — Order  of  Court  to  Pay  Money  to  a  Person  Other  than  the 
Mother. — Presumption. — An  order  of  court  in  a  bastardy  proceed- 
ing directing  the  money  to  be  paid  to  a  person  other  than  the  mother, 
need  not  recite  that  the  mother  is  not  a  proper  person  to  receive 
the  money,    pp.  16, 16. 

Spbcial  FiNDTNQ.^Payment  of  Money  by  Clerk  to  Person  Holding 
Certificate  of  Appointment  ae  Chiardian. — A  finding  that  a  specified 
{MTson  presented  to  the  clerk  a  certificate  of  appointment  as  guard- 
ian, and  demanded  certain  money  in  the  clerk's  hands,  that  the 
clerk  thereupon  took  the  certificate  and  recorded  it,  and  paid  him 
the  money,  is  a  sufficient  finding  that  such  person  received  the 
money  in  his  alleged  capacity  as  guardian,    pp.  16,  17. 

From  the  Hamilton  Circuit  Court.    Reversed. 

William  Booth,  K  E.  Gavin,  C.  F.  Coffin  and  T.  P. 
Dams,  for  appellant. 

Fertig  &  Alexander  and  Christian  &  Christian,  for 
appellees. 

Robinson,  J. — Appellant  brought  this  action  upon 
the  bond  of  the  clerk  of  a  circuit  court. 


12  APPELLATE  COURT  OF  INDLA.NA, 

State,  ex  rd.  Cecil,  by  Next  Friend,  v.  Christian  et  al. 

In  the  special  finding,  the  court  found  substantially 
the  following  facts:  On  the  27th  day  of  September. 
1883,  the  appellee,  James  R.  Christian,  was  elected 
and  qualified  and  acting  clerk  of  the  Hamilton  Circuit 
Court  of  Hamilton  county;  that  he  executed  his  offi- 
cial bond  as  such  clerk,  with  his  co-appellees  as  sure- 
ties thereon;  that  the  relatrix.  May  Cecil,  is  the  bas- 
tard child  of  Martha  Knapp,  and  is  now  fifteen  years 
old;  that  in  June,  1881,  in  the  Delaware  Circuit  Court, 
the  said  Martha  Knapp  instituted  a  bastardy  proceed- 
ing against  one  Samuel  K.  Cecil,  charging  him  with 
the  paternity  of  the  said  relatrix,  May  Cecil;  that  in 
said  suit  the  said  Samuel  K.  Cecil  was  adjudged  to 
be  the  father  of  the  said  May  Cecil,  and  it  was  further 
adjudged  that  he  pay,  for  the  support  and  mainte- 
nance of  said  child,  the  sum  of  $400.00.  The  judg- 
ment further  provided  that  said  sum  might  be  paid  in 
installments,  and  the  judgment  contained  the  follow- 
ing: "It  is  further  considered  by  the  court  that  said 
judgment  or  the  several  installments  thereof,  when 
paid,  be  paid  to ,  who  is  hereby  ap- 
pointed and  ordered  to  qualify  and  give  bond  as  guar- 
dian of  such  bastard  child."  The  court  further  found 
that  after  the  rendition  of  this  judgment,  one  Archi- 
bald Knapp  made  verbal  application  to  the  appellee, 
Christian,  as  clerk  of  the  Hamilton  Circuit  Court,  for 
letters  of  guardianship  upon  the  person  and  estate  of 
the  said  May  Cecil,  and  filed  with  the  clerk  an  "in- 
formal" bond;  and  that  thereupon,  and  while  said 
Hamilton  Circuit  Court  was  then  in  session  in  regular 
term,  the  said  Christian  issued  to  said  Archibald 
Knapp,  a  certificate  under  the  seal  of  the  Hamilton  Cir- 
cuit Court,  which  certificate  recited  that  he  (Christian), 
as  clerk  of  said  court,  certified  that  Archibald  Knapp 
had  been  appointed  guardian  of  the  person  and  prop- 
erty of  May  Cecil,  which  certificate  the  said  Christian 
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delivered  to  said  Archibald  Knapp.  The  court  further 
found  that  said  Knapp  was  never  appointed  as  guar- 
dian  of  said  May  Cecil  by  the  Hamilton  Circuit  Court, 
nor  by  any  other  lawful  authority,  that,  after  receiving 
said  certificate,  said  Knapp  presented  the  same  to  the 
clerk  of  the  Delaware  Circuit  Court,  and  demanded  the 
money  in  the  hands  of  said  clerk  which  had  thereto- 
fore been  paid  into  his  hands  upon  the  judgment  in 
said  bastardy  proceedings,  and  that  said  clerk  there- 
upon took  the  certificate  from  said  Knapp,  recorded  the 
same  upon  the  order  book  of  said  court,  and  paid  to  the 
said  Knapp  the  sum  of  f333.00,  being  the  amount  paid 
to  said  clerk  upon  the  said  judgment  in  said  bastardy 
proceedings,  f  215.00  of  said  amount  having  been  paid 
on  the  28th  of  September,  1883,  and  f  118.00  on  the  4th 
day  of  June,  1884.  The  court  further  found  that  said 
Knapp  applied  f  100.00  of  said  moneys  to  the  support 
and  maintenance  of  the  said  May  Cecil,  and  that  the 
residue  of  the  money  he  converted  to  his  own  use,  and 
that  he  was  insolvent  when  said  certificate  was  issued 
to  him,  and  that  he  has  since  been,  and  still  is,  so  insol- 
vent ;  and  that  the  pretended  bond  filed  by  said  Knapp 
after  taking  out  of  the  clerk's  office  of  Hamilton 
county  said  certificate,  was  worthless  and  unavailing 
to  the  relatrix ;  that  one  of  the  pretended  sureties  was 
at  the  time  wholly  insolvent,  and  the  other  a  married 
woman,  and  that  relatrix  has  never  realized  anything 
whatever  on  account  of  said  bond.  The  court  further 
found  that  on  the  17th  day  of  January,  1885,  the  said 
Archibald  Knapp  endorsed  on  the  margin  of  the  rec- 
ord of  the  judgment  of  the  Delaware  Circuit  Court 
against  said  Samuel  K.  Cecil,  a  written  assignment  of 
the  same  to  one  William  Abbott,  which  said  written 
assignment  was  signed  by  said  Knapp,  as  guardian 
of  Martha  Knapp,  and  that  Knapp  was  paid  by  said 
Abbott  the  sum  of  f  11 1.32  for  making  said  assign- 


14         APPELLATE  COURT  OF  INDIANA, 

State,  ex  rel.  Cecil,  bj  Next  Friend,  v.  Christian  et  al. 

ment;  and  that  the  clerk  of  the  Delaware  Circuit  Court 
on  the  2d  day  of  June,  1885,  paid  to  said  Abbott, 
$124.00  of  moneys  paid  to  him  as  such  clerk  on  said 
judgment.  The  court  further  found  that  Archibald 
Knapp  never  at  any  time  had  the  care  and  custody  of 
the  said  bastard  child,  but  the  mother  of  said  bastard 
child,  the  relatrix  in  said  bastardy  proceeding,  at  all 
times  had  the  custody,  care,  and  maintenance  of  said 
child,  and  that  when  said  certificate  of  appointment 
as  guardian  of  said  child  was  so  issued  by  appellee, 
Christian,  as  heretofore  found,  said  child  resided  with 
its  mother  in  Delaware  county.  Upon  these  facts  the 
court  stated  its  conclusion  of  law  "that  the  plaintiffs 
have  no  right  to  recover  judgment  against  the  defend- 
ants.^' 

The  only  question  argued  by  counsel  is  the  correct- 
ness of  the  court's  conclusions  of  law  on  the  facts 
found.    The  evidence  is  not  in  the  record. 

This  case  is  in  this  court  for  the  second  time.  For 
the  opinion  on  the  former  appeal^  see  States  ex  rel.y  v. 
ChristiaUj  13  Ind.  App.  308. 

In  holding  the  complaint  good  on  the  former  appeal 
the  court  said:  "We  are  of  opinion  that  the  complaint 
states  a  cause  of  action,  and  that  the  court  below  erred 
in  sustaining  the  demurrer  thereto,  but,  in  reversing 
the  cause,  direct  that  appellant  be  allowed,  if  she  re- 
quest it,  to  amend  her  complaint." 

While  the  direction  to  the  court  below  on  the  former 
appeal  to  permit  the  complaint  to  be  amended,  and  it 
was  amended,  yet  all  the  material  averments  are  the 
same  as  in  the  original  complaint.  The  same  cause  of 
action  is  stated  in  the  amended  complaint  that  was  in 
the  original  complaint.  The  only  difference  between 
the  two  pleadings  is  the  phraseology.  No  change  was 
made  in  the  issues  for  trial. 
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The  question  as  to  whether  the  complaint  was  suffi- 
cient was  directly  decided  on  the  former  appeal  and  is 
the  law  of  the  case  on  this  appeal.  An  amendment 
which  does  not  substantially  change  the  character  of 
the  pleading  does  not  take  a  case  out  of  the  rule.  City 
of  Logansport,  v.  Humphrey j  106  Ind.  146;  Nickless  v. 
Pearson,  126  Ind.  477;  Poulson  v.  Simmons,  126  Ind. 
227;  Continental  Ldfe  Ins.  Co.  v.  Houser,  111  Ind.  266; 
Johnson  v.  Hosford,  110  Ind.  572;  Elkhart,  etc.,  R.B. 
Co.  V.  Waldorf,  17  Ind.  App.  29. 

In  the  case  of  the  Ohio,  etc.,  R.  W.  Go.  v.  Hill,  7  Ind. 
App.  255,  on  the  return  of  the  case  to  the  lowet  court 
the  pleadings  were  amended  and  issues  reformed.  The 
first  appeal  was  to  the  Supreme  Court.  It  was  held 
that  it  may  be  conceded  that  this  court  will  take  ju- 
dicial notice  of  the  record  in  the  Supreme  Court  on  the 
former  appeal;  that  the  bill  of  exceptions  containing 
the  evidence  given  on  the  first  trial,  is  a  part  of  the 
record  of  which  this  court  will  take  judicial  notice; 
that  the  principles  of  law  established  on  the  former 
appeal,  so  far  as  applicable,  remain  the  law  of  the 
case  through  all  its  subsequent  stages,  and  must  be 
adhered  to,  whether  right  or  wrong,  not  only  in  the 
trial  court,  but  in  this  court,  on  a  second  or  any  sub- 
sequent appeal. 

In  that  case  the  court  declined  to  hold  that  the  evi- 
dence set  out  in  the  record  on  the  former  appeal  was 
binding  on  the  court  on  the  second  appeal. 

It  is  argued  by  appellees'  counsel  that  the  finding 
does  not  show  that  Knapp  had  even  prima  fade  au- 
thority to  receive  the  money  on  the  judgment  in  bas- 
tardy. 

When  the  judgment  was  rendered  in  the  bastardy 
proceedings  the  court  for  some  reason  directed  the 
money  to  be  paid  to  a  person  other  than  the  mother. 
The  statute  does  not  require  that,  where  the  court 
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makes  such  an  order,  it  must  at  the  time  state  that  the 
mother  is  not  a  proper  person  to  receive  the  money.  The 
court's  order  that  it  be  paid  to  some  one  else  raises 
the  presumption  that  the  court  found  the  mother  to  be 
an  improper  person  to  receive  it. 

As  was  said  in  the  opinion  on  the  former  appeal,  the 
wrong  done  the  relatrix  was  the  issuing  of  the  spu- 
rious letters  of  guardianship,  and  then  putting  it  in  the 
power  of  a  nominal  guardian  to  receive  the  money. 
After  the  Delaware  Circuit  Court  had  made  the  order 
if  did,  the  mother  of  the  child  could  not  have  drawn 
the  money  from  the  clerk.  When  Knapp  presented 
his  letters  of  guardianship  under  the  seal  of  the  Ham- 
ilton Circuit  Court,  the  clerk  of  the  Delaware  Circuit 
Court,  under  the  order  that  had  been  made,  was  au- 
thorized to  pay  the  money  to  him. 

It  is  argued  that  there  is  no  direct  finding  that 
Knapp  received  the  money  from  the  clerk  of  the  Del- 
aware Circuit  Court  in  his  alleged  capacity  as  guai^- 
dian,  and  by  virtue  of  the  spurious  letters,  but  the 
court  does  find  that,  after  Knapp  received  his  certifi- 
cate of  appointment,  he  presented  it  to  the  clerk  of  the 
Delaware  Circuit  Court,  and  demanded  the  money  in 
the  clerk's  hands  received  in  the  bastardy  proceedings, 
and  that  the  clerk  thereupon  took  the  certificate,  and 
recorded  it  in  the  order  book  of  the  court,  and  paid 
Knapp  the  money.  This  is  a  sufficient  finding  that 
Knapp  was  paid  the  money,  and  received  it  in  his  al- 
leged capacity  as  guardian. 

The  finding  of  facts  by  the  court  shows  that  it  is 
within  the  issues  as  made  in  the  complaint.  The 
amended  complaint  is  substantially  the  same  as  the 
original  complaint  which,  it  was  held,  stated  a  cause 
of  action. 

On  the  former  appeal  the  court  said:  "If  appellee 
Christian  issued  letters  of  guardianship  in  term  time, 
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without  the  appointment  having  been  made  by  the 
court,  and  by  reason  of  the  issuance  of  such  letters 
Knapp  got  possession  of  and  squandered  appellant's 
property^  he  is  liable  on  his  bond."    13  Ind.  App.  308. 

The  opinion  on  the  former  appeal  being  decisive  of 
this  appeal,  it  follows  from  what  has  been  said  that 
the  court  erred  in  its  conclusion  of  law. 

Judgment  reversed  with  instructions  to  restate  the 
conclusions  of  law. 


Omo  Fabmebs'  Insurance  Company  v.  Bevts. 

[No.  2.158.    FUed  April  20,  1397.    Rehearing  denied  June  8,  1807.] 

Husband  and  Wwr,— Inchoate  Interest  of  Wife  in  Husband^ s  Real  * 
Estate. — ^The  estate  owned  by  a  wife  in  lands  conveyed  by  her  hus- 
band, in  which  she  did  not  join,  is  an  estate  in  the  land  itself,  and 
not  a  mere  incumbrance  resting  upon  it;  but  until  the  death  of 
the  husband  the  wife  has  no  claim,  legal  or  equitable,  upon  the  real 
estate  so  conveyed,  and  if  she  does  not  survive  her  husband  her 
estate  therein  is  determined,   p,  to, 

Insurakob. — Title  to  Insured  Property, — Representations  and  War- 
ranties.— Htuband  and  Wife. — The  fact  that  an  appUcant  for  a 
policy  of  fire  insurance  held  title  to  the  real  estate  on  which  the 
insured  buildings  were  situated,  by  a  deed  of  conveyance  from  a 
married  man,  whose  wife  did  not  join  in  the  deed,  wiU  not  defeat 
the  policy  thereon,  conditioned  that  the  policy  shaU  be  void  if  appli- 
cant is  not  the  absolute  and  sole  owner  in  fee  simple  of  the  real 
estate  on  which  such  insured  buildings  are  situated,   pp.  28,  SS, 

Prom  the  Bartholomew  Circuit  Court.  Affirmed. 

John  W.  DonakeVy  for  appellant. 
James  F.  Cox^  for  appellee. 

Henley,  eT. — Appellee  began  this  action  in  the 
lower  court  upon  a  fire  policy  issued  to  him  by  appel- 
lant.  A  demurrer  to  the  complaint  was  overruled,  and 

Vol.  18—2 
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the  appellant  answered  in  five  paragraphs.  To  the 
first,  second,  and  third  paragraphs  of  the  answer  a  de- 
murrer was  sustained.  There  was  a  trial  by  the  court, 
and  judgment  for  appellee. 

The  only  question  argued  by  counsel  for  appellant 
arises  upon  the  ruling  of  the  lower  court  on  the  de- 
murrer to  the  first,  second,  and  third  paragraphs  of 
answer. 

The  facts  involved  in  this  cause  are,  that  appellee 
'  was  the  owner  of  two  hundred  acres  of  land,  upon 
which  he  lived  and  upon  which  was  the  property  in- 
sured by  appellant.  The  title  the  appellee  held  in  the 
real  estate  upon  which  the  insured  building  was  sit- 
uate, was  acquired  by  purchase.  The  grantor  was  a 
married  man,  whose  wife  was  living  and  under  no 
legal  disabilities,  and  did  not  join  in  the  conveyance 
of  the  real  estate  to  appellee.  The  assured  made  writ- 
ten application,  over  his  own  signature,  for  this  policy 
of  insurance.  There  was  a  question  propounded  in 
the  application  regarding  the  title  to  the  real  estate, 
and  the  question  and  answer  of  appellee  thereto  was 
as  follows:  "Question:  Are  you  the  absolute  owner 
of  this  real  estate?  Answer:  Yes."  The  policy  of  in- 
surance also  contains  the  following  condition  printed 
on  the  face  thereof:  "or  if  this  assured  is  not  the  sole 
owner  in  fee  simple  of  the  realty  upon  which  this  in- 
sured building  is  situate  and  having  a  legal  and  equit- 
able title  thereto,  then  and  in  such  case  this  policy 
shall  be  void." 

Appellee  sustained  a  loss  under  said  policy  of  in- 
surance. 

Counsel  for  appellant  assumes  that  the  assured  was 
not  the  absolute  owner  of  the  realty  upon  which  the 
insured  property  was  located,  and  that  he  was  not  the 
sole  owner  of  the  fee  simple  of  the  realty  upon  which 
the  insured  building  was  located,  at  the  time  the  ap- 
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plication  for  insurance  was  made  and  the  policy  is- 
sued^ and  therefore  he  cannot  recover. 

The  answers  to  which  the  demurrer  was  sustained 
each  raise  this  question,  and  this  is  in  fact  the  only 
question  for  decision  in  this  cause. 

Policies  of  fire  insurance  always  contain  a  great 
many  special  provisions,  setting  out  what  risks  are 
assumed  by  the  company,  and  defining  in  careful  and 
explicit  terms  the  conditions  upon  which  the  insurers 
shall  be  liable  in  case  of  loss  to  the  assured  there- 
under. These  conditions,  relating  to  other  insurance, 
the  title  of  the  insured,  assignment  of  the  policy, 
change  of  interest,  use  and  occupation,  vacancy,  erec- 
tion, and  occupation  of  neighboring  buildings,  and 
many  other  conditions,  have  been  held  valid  and  bind- 
ing  upon  the  assured  to  such  an  extent  that  a  misrep- 
resentation of  the  facts  by  the  assured  at  the  time  of 
the  issuing  of  the  policy,  or  of  a  violation  of  the  condi- 
tions imposed  in  the  policy  after  the  same  is  issued, 
are  held  sufficient  to  render  the  policy  void,  unless 
the  insurer  had  waived  in  some  way  the  right  to  en- 
force the  condition. 

The  assured  having  been  required,  in  this  case,  to 
answer  certain  questions  in  an  application  for  the  in- 
surance regarding  his  ownership  of  the  real  estate 
upon  which  the  insured  building  stood,  and  these  ques- 
tions and  answers  having  been  made  a  part  of  the  con- 
tract of  insurance,  became  warranties,  and,  if  false, 
vitiate  the  policy. 

There  can  be  no  question  of  the  appellee's  insurable 
interest  in  this  case,  as  it  is  not  denied  that  the  appel- 
lee was  the  owner  of  the  property  insured,  and  that 
in  the  event  of  its  loss  he  would  have  been  the  sole 
loser  thereby. 

If  a  husband  owning  the  fee  simple  title  to  real 
estate  conveys  the  same,  his  wife  not  joining  in  the 


20  APPELLATE  COURT  OF  INDIANA, 

Ohio  Fanners'  Insurance  Companj  v,  Bevis. 

deed,  the  grantee  at  least  acquires  a  perfect  and  abso- 
lute title  in  fee  simple  to  two-thirds  of  the  real  estate 
conveyed,  which  no  contingency,  or  condition,  or  state 
of  facts  growing  out  of  the  conveyance  can  affect.  To 
the  other  one-third  of  the  real  estate  the  grantee  ac- 
quires a  fee  simple  title  subject  to  be  defeated  if  the 
wife  of  the  grantor  survives  her  husband.  See  sec- 
tion 2652,  Burns'  R.  S.  1894  (2491,  R.  S.  1881).  The 
estate  owned  by  a  wife  in  lands  conveyed  by  her  hus- 
band in  a  conveyance  in  which  she  did  not  join  is  an 
estate  in  the  land  itself,  and  not  a  mere  incumbrance 
resting  upon  it.  Tanguey  v.  0^ Connelly  132  Ind.  62; 
Bever  v.  Norths  107  Ind.  544. 

But  until  the  death  of  the  husband  the  wife  has  no 
claim,  legal  or  equitable,  upon  the  real  estate  so  con- 
veyed, and  if  she  does  not  survive  her  husband  her 
estate  therein  is  determined.  The  grantee  of  the  hus- 
band owes  no  duty  to  the  wife  who  did  not  join  in  the 
conveyance.  He  is  not  subject  to  an  action  for  waste, 
and  is,  so  long  as  the  grantor  lives,  the  absolute  owner 
of  the  real  estate  so  conveyed. 

It  is  also  the  law  that,  in  matters  of  this  kind,  if  the 
answers  of  the  assured  to  the  questions  put  to  him 
are  full  and  clear,  as  he  understands  them,  and  has  a 
right  to  understand  them,  it  is  sufficient.  11  Am.  and 
Eng.  Ency.  of  Law,  page  304. 

The  courts  have,  in  a  great  number  of  decisions,  re- 
fused to  declare  forfeitures,  except  in  the  clearest 
cases.  They  must  not  be  favored,  and  should. never 
be  enforced,  unless  the  failure  so  to  enforce  them 
would  cause  an  injury  to  the  parties  not  clearly  con- 
templated by  them  in  the  contract.  Franklin,  etc.,  Ins. 
Co.  V.  WcUlacey  Admr.^  93  Ind.  7;  Northwestern^  etc., 
Ins.  Co.  v.  Hazeletty  105  Ind.  212;  Aetna^  Ins.  Co.  v. 
Denting y  128  Ind.  384;  Bowlus  v.  Phoenix  Ins.  Co., 
133  Ind.  106. 
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As  was  said  by  Elliott,  J.,  in  the  case  of  Boioltis  v. 
Phoenix  Ins.  Go.j  supra,  "It  is  not  to  be  forgotten  that 
the  insurance  company  is  here  seeking  the  benefit  of  a 
harsh  rule,  and  insisting  that  the  courts  declare  a 
forfeiture,  although  it  retains  the  benefit  conferred 
upon  it  by  the  contract  it  asks  the  court  to  declare 
forfeited.  Courts,  as  has  been  again  and  again  de- 
cided, refuse  to  declare  forfeitures  except  in  very  clear 
cases." 

It  was  only  necessary  for  the  assured  to  answer  the 
question  concerning  his  title  in  the  negative  or  affirm- 
ative. He  was  not  compelled  to  abstract  it  for  the 
benefit  of  the  company,  and  if  his  answer,  conveying 
the  meaning  that  his  title  was  absolute,  was  correct, 
and  no  facts  in  relation  thereto  are  shown  by  the  in- 
sured which  would  materially  increase  the  hazard,  or 
cause  a  greater  premium  to  be  charged  for  the  insur- 
ance, we  cannot  see  that  the  insurer  is  harmed  there- 
by. If  appellee  had  held  simply  a  life  estate,  or  if  the 
land  was  incumbered,  and  he  answered  that  it  was 
not,  we  can  readily  see  why  the  courts  would  enforce  a 
forfeiture  of  that  kind. 

The  title  held  by  the  appellee  to  one-third  of  the 
real  estate  herein  is  similar  to  that  held  by  a  childless 
second  wife  in  the  lands  of  her  deceased  husband  (the 
deceased  husband  having  children  alive  by  a  former 
wife)  prior  to  the  enactment  of  the  statute  of  1889, 
which  reduced  her  title  to  a  life  estate  in  such  event. 
Under  the  statute  prior  to  the  amendment  of  1889, 
the  courts  held  that  the  widow  had  a  fee  simple  title 
to  the  real  estate,  and  could  not  be  enjoined  from 
committing  waste  thereon,  and  while  she  lived  the 
children  of  a  former  wife  had  no  interest  in  the  ,real 
estate  descended  to  her,  present,  in  remainder,  or  re- 
version. It  is  only  in  the  event  that  they  outlived 
the  widow  that  they  acquired  any  interest. 
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In  this  case,  the  wife  of  the  grantor  has  no  interest 
present,  in  remainder,  or  reversion.  Her  interest  must 
be  after-acquired,  and  depends  altogether  and  solely 
upon  the  condition  that  she  outlive  her  husband. 

We  are  clearly  of  the  opinion  that  the  appellee  had, 
at  the  time  of  the  issuing  of  the  policy,  an  absolute 
title  in  fee  simple  to  the  real  estate,  and  hence  the 
policy  is  not  void  by  the  statement  in  the  application 
or  the  condition  of  the  contract  which  he  accepted. 

Judgment  affirmed. 


The  Western  Union  Telegraph  Company  v.  Briscoe. 

[No.  2,177.     Filed  June  8,  1897.] 

TELEQitAPH  Companies. — Negligence. — Contract  Exempting  Company 
from  Liability,  Void. — A  contract  between  a  telegraph  company  and 
the  sender  of  a  message  absolving  the  company  from  liability  for 
its  negligence  is  void.    pp.  S4,  25. 

Saub. — Failure  to  Deliver  Telegram. — Mental  Anguish. —  Damages 
caused  wholly  by  mental  anguish  occasioned  by  the  failure  of  a 
telegraph  company  to  transmit  a  message  may  be  recovered,  p.  25. 

Same. — Failure  to  Deliver  Telegram. — Negligence. — Proximate  Cause. 
— A  telegram  announcing  the  death  of  the  mother  of  B,  the  sendee, 
was  delivered  several  hours  late.  B  took  passage  on  the  first  train, 
but  by  reason  of  a  delay  in  the  train  he  failed  to  arrive  at  his  desti- 
nation in  time  for  his  mother's  funeral.  There  was  another,  but 
indirect,  railroad  route  which  might  have  been  taken  by  B  had  the 
telegram  been  promptly  delivered ;  but  it  was  not  shown  that  such 
route  would  have  been  taken.  Held,  in  an  action  by  B  against  the 
telegpraph  company,  that  B  could  not  recover,  as  the  proximate 
cause  of  the  injury  was  the  delay  of  the  railroad  train,  and  not  the 
delay  of  the  telegraph  company  in  delivering  the  message,  pp.26-30. 

From  the  Monroe  Circuit  Court.  Reversed. 

J.  H.  Louden  and  Theodore  J.  Louden^  for  appel- 
lant. 

J.  R.  East,  W.  H.  East  and  jB.  O.  Miller^  for  ap- 
pellee. 
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Henley,  J. — At  about  the  hour  of  7  o'clock  on 
the  morning  of  November  4, 1895,  one  Phillip  Briscoe, 
a  brother  of  the  appellee,  placed  in  the  hands  of  the 
appellant's  agent  at  Morgansfleld,  Kentucky,  a  mes- 
sage directed  to  appellee,  which  message  was  as  fol- 
lows: "Morgansfleld,  Kentucky,  Nov.  4,  1895.  Sam 
Briscoe,  Carpenter,  Bloomington,  Indiana — Your 
mother  died  at  two  this  morning.  Come  immediately. 
Answer.    Philip  Briscoe." 

The  sender  paid  the  charges  for  sending  the  message 
at  the  time  it  was  placed  in  the  hands  of  appellant's 
agent  at  Morgansfleld,  Kentucky,  and  said^  agent 
transmitted  the  message  to  Bloomington,  Indiana, 
where  the  same  was  duly  received  on  November  4, 
1895,  at  eight  o'clock  and  ten  minutes  a.  m.  Informa- 
tion of  the  contents  of  the  message  was  received 
by  the  appellee  about  1  p.  m.  of  that  day,  and  the 
message  delivered  to  him  about  one  hour  later.  Ap- 
pellee took  the  train  south  on  the  afternoon  of  No- 
vember 4,  1895,  for  the  purpose  of  attending  his 
mother's  funeral.  The  train  on  the  B.  &  O.  S.  W.  R.  R. 
was  thirty  minutes  late  at  Vincennes,  causing  appel- 
lee to  miss  his  connection  there,  and  delaying  him 
more  than  twelve  hours;  so  that  when  he  arrived  at 
the  home  of  his  mother  she  had  been  buried,  and  he 
was  thus  prevented  from  seeing  her  or  attending  her 
funeral.  The  message  was  written  upon  a  blank  fur- 
nished the  sender  by  the  appellant.  Within  the  sixty 
days'  time  allowed  by  one  of  the  conditions  printed 
upon  the  blank  upon  which  the  message  was  written, 
appellee  gave  appellant  written  notice  of  his  claim, 
and  demanded  payment,  which  being  refused,  he  be- 
gan this  action  in  the  lower  court  by  a  complaint,  in 
one  paragraph,  claiming  damages  in  the  sum  of  flve 
hundred  dollars  on  account  of  the  negligent  failure  of 
appellant  to  deliver  the  message  to  appellee  within  a 
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reasonable  time  after  its  receipt  at  Bloomington.  To 
this  complaint  the  court  overruled  a  demurrer,  and  ap- 
pellant answered  in  four  paragraphs.  The  first  was  a 
general  denial.  The  second  pleaded  one  of  the  condi- 
tions of  the  contract  entered  into  by  the  sender.  The 
second  paragraph  of  the  answer  is  as  follows: 

"Second  paragraph.  And  for  further  answer  herein, 
said  defendant  says  that  said  message  mentioned  in 
the  complaint  of  said  plaintiff  was  sent  under  a  special 
contract  and  agreement,  a  copy  of  which  is  filed  here- 
with and  made  a  part  hereof,  marked  ^exhibit  A;^ 
that  by  virtue  of  said  contract  said  defendant  was  not 
to  be  liable  for  mistakes  or  delays  in  the  transmission 
or  delivery  or  nondelivery  of  any  unrepeated  message 
beyond  the  amount  received  for  sending  the  same;  the 
message  mentioned  in  said  plaintiff's  complaint  was 
an  unrepeated  message;  that  said  defendant,  before 
the  commencement  of  this  suit,  offered  to  pay  to  said 
plaintiff  forty  cents,  the  amount  paid  for  the  transmis- 
sion of  said  message,  and  now  pays  the  same  into 
court  for  said  plaintiff. 

"Wherefore  said  defendant  demands  judgment  for 
costs.'' 

The  third  and  fourth  paragraphs  of  answer  both 
set  up  facts  in  relation  to  the  delivery  of  the  message, 
showing,  in  the  judgment  of  the  lower  court,  diligence 
and  excusable  delay  in  the  delivery  of  the  message. 
A  demurrer  was  sustained  to  the  second  paragraph  of 
the  answer,  and  overruled  to  the  third  and  fourth.  A 
reply  was  filed,  and  upon  the  issue  thus  joined  a  trial 
was  had  by  jury,  and  a  special  verdict  by  way  of  an- 
swers to  interrogatories  was  returned.  Both  parties, 
by  proper  motion,  demanded  judgment  upon  the  spe- 
cial verdict.  The  motion  of  appellee  was  sustained. 
Appellant  moved  for  a  new  trial,  which  was  over- 
ruled, and  judgment  rendered- in  favor  of  appellee  for 
four  hundred  and  forty  dollars. 
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The  first  error  assigned  by  appellant  questions  the 
ruling  of  the  court  upon  the  demurrer  to  the  com- 
plaint. The  error  of  the  lower  court,  if  any,  in  over- 
raling  the  demurrer  to  the  complaint,  is  waived  on 
account  of  the  failure  of  appellant's  counsel  to  dis- 
cuss it. 

The  second  cause  assigned,  "That  the  court  erred 
in  sustaining  the  demurrer  of  the  appellee  to  the  sec- 
ond paragraph  of  appellant's  answer,"  has  no  merit 
under  the  decisions  of  the  Supreme  Court  of  this  State. 
Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  63;  Western 
Union  Tel.  Co.  v.  Fentony  62  Ind.  1;  Western  Union 
Tel.  Co.  V.  AdamSy  7  Ind.  698 ;  Western  Union  Tel.  Co. 
V.  Meredith,  95  Ind.  93. 

We  next  come  to  the  consideration  of  the  action  of 
the  court  in  rendering  judgment  upon  the  verdict  in 
favor  of  appellee  and  against  appellant.  We  assume 
that  in  rendering  the  judgment  for  appellee  upon  the 
facts  found  by  the  special  verdict,  it  was  the  judg- 
ment of  the  lower  court  that  the  facts  so  found  estab- 
lished the  negligence  of  appellant,  and  the  absence  of 
negligence  upon  the  part  of  appellee.  We  assume, 
also,  that  the  facts  pleaded  in  the  third  and  fourth 
paragraphs  of  appellant's  answer  were  considered  by 
the  lower  court,  either  as  defenses  necessary  so  to  be 
pleaded,  or,  if  the  facts  so  pleaded  therein  were  admis- 
sible under  the  general  issue,  they  would,  if  found  by 
the  jury  to  be  true,  constitute  a  complete  defense  to 
the  action.  This  is  one  of  those  cases  where  the  dam- 
age sustained  by  the  claimant  is  wholly  such  damage 
as  is  caused  by  mental  anguish  occasioned  by  the 
failure  to  transmit  the  message,  no  pecuniary  loss  be- 
ing shown,  or  attempted  to  be  shown,  other  than  the 
cost  of  the  message.  It  is  settled  in  this  State  that 
there  may  be  such  recovery.  Reese  v.  Western  Union 
Co.  J  123  Ind.  294;  Western  Union  Tel.  Co.  v.  Strate- 
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meter y  6  Ind.  App.  125;  Western  Union  Tel.  Co.  v. 
Newhotise,  6  Ind.  App.  422. 

Upon  this  point  the  writer  of  this  opinion,  speaking 
for  himself,  believes  that  the  cases  last  cited  are 
against  the  great  weight  of  authority  in  this  country, 
and  are  not  sustained  by  sound  reasoning. 

The  facts  properly  found  by  the  jury  were  that  ap- 
pellant, a  corporation,  owned  and  operated  a  line  of 
wires,  used  in  telegraphing;  that  Morgansfield,  Ken- 
tucky, and  Bloomington,  Indiana,  were  stations  on 
said  line;  that  appellee's  mother  died  at  2  a.  m.  on  the 
4th  day  of  November,  1895,  at  the  home  of  Philip  Bris- 
coe, appellee's  brother;  that  Philip  Briscoe  delivered 
to  appellant's  agent  at  Morgansfield,  Kentucky,  at  7 
o'clock  a.m., November  4, 1895,  the  message  sued  upon; 
that  said  Philip  Briscoe  paid  the  money  for  trans- 
mitting the  same  prior  to  its  transmission,  and  the 
said  message  was,  as  soon  as  received  at  Morgansfield, 
Kentucky,  transmitted  to  Bloomington,  Indiana,  and 
was,  at  8:10  a.  m.,  received  by  appellant's  agent  at 
Bloomington,  Indiana;  that  appellee  lived  within  a 
half  mile,  and  his  shop  was  within  one  mile  of  appel- 
lant's oflice  in  Bloomington ;  that  one  Ernest  Jackson 
was  the  manager  of  appellant's  oflSce  at  Bloomington; 
that  said  message  was  the  first  one  received  by  him 
on  said  date;  that  the  appellee  was  in  his  shop  on  said 
date,  from  about  the  hour  of  8  o'clock  a.  m.  until  the 
hour  of  11  o'clock  a.  m.,  and  that  appellant  did  not  de- 
liver the  message  to  him  until  after  the  hour  of  1 
o'clock  p.  m.  on  said  date ;  that  appellant's  messenger 
boy,  upon  said  day,  and  prior  to  the  delivery  of  the 
message  sued  on,  had  delivered  from  six  to  ten  other 
messages  received  after  this  message  was  received; 
and  that  appellee  did  not  receive  the  message  sued  on 
until  after  1  o'clock  on  the  4th  day  of  November,  1895; 
that  the  appellee  could  have  taken  a  train  by  way  of 
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Qosport,  on  said  day,  and  reached  Morgansfleld,  Ken- 
tucky, about  the  hour  of  10  o'clock  a.  m.,  November 
5, 1895;  that  the  north-bound  train  which  would  have 
conveyed  appellee  to  Gosport,  passed  the  station  of 
Bloomington  at  11  o'clock  a.  m.,  and  that  the  message 
sued  on  was  not  delivered  to  appellee  until  long  after 
that  time;  that  appellee,  as  soon  as  he  received  the 
message,  took  the  first  train  for  Morgansfleld,  Ken- 
tucky, but  did  not  reach  such  place  until  four  hours 
after  his  mother  was  buried;  that  written  demand 
was  made  on  appellant  for  five  hundred  dollars,  the 
amount  stated  in  this  action,  on  December  2,  1895; 
that  appellee's  mother  was  buried  at  4  o'clock  p.  m., 
on  November  5,  1895;  that  appellant's  special  mes- 
senger William  Stout,  did  not  know  appellee,  and  did 
not  know  where  he  resided  or  where  he  worked ;  that 
after  receiving  the  message,  the  said  special  messenger 
inquired  at  the  postoflBice  in  Bloomington  where  appel- 
lee resided,  and  where  he  could  find  him;  that  he  also 
inquired  of  Walter  Neele,  a  carpenter  by  trade,  as  to 
where  appellee  resided,  and  if  he  knew  where  he  could 
be  found;  that  the  same  inquiry  was  addressed  to 
various  other  citizens  of  Bloomington,  who  were  well 
acquainted  with  the  city  and  its  people,  and  had  re- 
sided in  it  for  a  great  number  of  years,  but  that  the 
messenger  received  no  definite  instructions  by  which 
he  could  locate  the  appellee;  that  the  appellee  took 
the  train  south  to  go  to  Morgansfield,  Kentucky,  on 
the  afternoon  of  November  4,  1895,  and  that  this  was 
the  route  he  had  taken  when  going  to  Morgansfield  on 
previous  occasions;  that  the  train  on  the  B.  &  O.  S.  W. 
R.  R.,  over  which  said  Briscoe  traveled  on  November 
4,  1895,  from  Mitchell,  Indiana,  to  Vincennes,  was 
thirty  minutes  late;  that  had  said  train  been  on  time 
on  said  date  the  said  appellee  would  have  had  ample 
time  to  wait  at  Vincennes  for  his  train  to  Evansville, 
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Indiana,  and  if  the  said  B.  &  O.  S.  W.  train,  over  which 
said  Briscoe  traveled  on  said  date,  had  reached  Vin- 
cennes  on  time,  the  said  appellee  would  have  reached 
Morgansfield,  Kentucky,  about  6  o^clock  p.  m.  upon 
the  same  day  of  his  departure  from  Bloomington ;  and 
that  the  said  railroad  train  was  not  late  by  reason  of 
any  fault  or  negligence  of  appellant;  that  if  the  mes- 
sage had  been  delivered  before  11  o'clock  a.  m.  on  the 
morning  of  the  4th  of  November,  1895,  appellee  could 
have  taken  the  11  a.  m.  train  going  north  to  Qosport, 
and  by  the  connections  made  there  could  have  reached 
Morgansfield,  Kentucky,  about  the  hour  of  10  o'clock 
a.  m.,  November  5,  1895. 

The  jury  nowhere  finds  that  appellee  would  have 
taken  the  north-bound  train  at  11  o'clock  a.  m.,  No- 
vember 4,  1895,  if  the  message  had  been  delivered  to 
him  prior  to  that  time;  but  they  do  find  that  appellee 
could  have  taken  said  train,  and  arrived  at  Morgans- 
field,  Kentucky,  at  10  a.  m.,  November  5,  1895.  This 
north-bound  train  by  which  appellee  could  have  left 
his  home  and  taken  another  road  at  Gosport,  and 
made  the  various  changes  which  were  necessary  for 
him  to  arrive  at  Morgansfield,  Kentucky,  would  not, 
according  to  the  finding  of  the  jury,  have  taken  ap- 
pellee to  his  destination  until  twelve  or  fourteen  hours 
later  than  the  route  over  which  he  did  travel,  provid- 
ing the  trains  had  not  been  late.  Is  it  not  reasonable 
to  suppose  that  appellee,  knowing  this,  would  .most 
certainly  prefer  that  route  which  would  take  him  to 
his  destination  the  soonest,  and  the  route  over  which 
he  was  accustomed  to  travel?  Leaving  aside  the  ques- 
tion of  whether  or  not  there  was  negligence  in  the  de- 
layed delivery  of  the  message  to  appellee,  if  the  mes- 
sage was  in  fact  delivered  to  him  in  time  for  him  to 
take  the  quickest  and  most  direct  route,  the  one  over 
which  he  was  accustomed  to  travel,  and  the  one  which 
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he  did  in  fact  take,  can  it  be  said  that  the  negligence 
of  the  company,  if  any,  produced  the  effect  for  which 
appellee  claims  damages?  Was  the  injury  complained 
of  proximately  caused  by  appellant's  failure  to  deliver 
the  message  within  a  reasonable  time? 

The  proximate  cause  of  an  event  has  been  thus  de- 
fined: "That  which  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would  not  have 
occurred/'  A  remote  cause  is  defined  as  "One  which 
has  so  far  expended  itself  that  its  infiuence  in  pro- 
ducing the  injury  is  too  remote  for  the  law's  notice,  or 
a  cause  which  some  independent  force  merely  took 
advantage  of  to  accomplish  something  not  the  natural 
or  probable  effect  thereof."  19  Am.  and  Eng.  Ency.  of 
Law,  p.  300. 

Appellee's  failure  to  arrive  at  Morgansfield  in  time 
to  attend  the  funeral  of  his  mother  caused  the  mental 
anguish  for  which  alone  he  is  seeking  to  recover.  The 
fact  that  the  train  upon  which  he  took  passage  was 
late  was  the  sole  cause  of  his  failure  to  arrive  in  time. 
The  fact  that  the  message  was  not  delivered  to  him 
until  after  1  o'clock  p.  m.,  on  November  4, 1895,  could 
not  be  said,  under  the  facts  found  by  the  jury,  to  be 
even  the  remote  cause  of  appellee's  failure  to  arrive 
at  his  destination  in  time  for  his  mother's  funeral. 
The  sole  and  proximate  cause  of  appellee's  failure  to 
arrive  at  Morgansfield  in  time,  was  the  fact  that  the 
train  upon  which  he  took  passage  was  delayed,  by 
reason  of  which  delay  he  missed  his  train  at  Vin- 
cennes;  had  that  not  been  the  case,  he  would  have 
arrived  at  his  brother's  house  on  the  evening  of  the 
same  day  upon  which  the  message  was  sent,  and  upon 
which  his  mother  died.  While,  if  he  had  taken  the 
route  which  the  jury  says  he  could  have  taken,  he 
would  not  have  arrived  until  10  o'clock  the  next 
morning. 
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Without  considering  whether  or  not  the  facts  found 
by  the  jury  establish  negligence  upon  the  part  of  ap- 
pellant, this  cause  must  be  reversed,  because  the  facts 
so  found  show  that  appellant's  negligence,  if  any,  was 
not  the  proximate  cause  of  appellee's  alleged  injury. 

This  cause  is  reversed,  with  instructions  to  the 
lower  court  to  render  judgment  upon  the  special  ver- 
dict in  favor  of  appellant. 


Nicely  et  al.  v.  The  Winnebago  National  Bank  of 

Rockford,  Illinois. 

[No.  2,192.     Filed  June  8,  1897.] 

Promissory  NcrrE.-^NegotiabUity.^Stiprdation  to  Pay  Cost  of  CoU 
lection, — The  stipulation  in  a  promissory-  note  to  pay  "cost  of  col- 
lection/' does  not  destroy  its  negotiability,    pp,  SS,  S4, 

Same. — Negotiability. — Stipulation  to  Pay  Exchange, — The  stipula- 
tion in  a  promissory  note,  providing  for  *'  exchange,"  renders  the 
sum  to  be  paid  indefinite  and  uncertain,  hence  the  obligatian  is 
nonnegotiable  under  the  law  merchant,    pp.  33-41. 

From  the  Bandolph  Circuit  Court.  Reversed. 

Theo.  Shockney,  J.  A.  Shockney,  J.  8.  Engle  and 
W.  O.  Parry^  for  appellants. 

W.  W,  Canada  and  F.  S.  Caldwell,  for  appellee. 

Wiley,  C.  J. — March  28,  1892,  the  appellants  exe- 
cuted a  series  of  three  notes  for  five  hundred  dollars 
each,  payable  to  Qalbraith  Bros.,  identical  in  form  and 
substance,  except  as  to  date  of  payment.  Two  of  the 
notes  were  assigned  to  appellee  before  maturity  for  a 
valuable  consideration,  and  upon  said  notes  appellee 
sued  appellants  and  recovered  judgment  for  $1,302.00. 
It  is  sufficient  to  set  out  in  this  opinion  a  copy  of  one 
of  the  notes  sued  upon,  and  it  is  as  follows: 
"?500.00.  "Janesville,  Wis.,  28th  March,1892. 
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"On  June  1, 1894,  for  value  received,  we,  the  under- 
signed, jointly  and  severally  promise  to  pay  to  the 
order  of  Galbraith  Bros.,  of  Janesville,  Wis.,  the  sum 
of  five  hundred  dollars.  Negotiable  and  payable  at 
Commercial  Bank,  Union  City,  Indiana,  with  ex- 
change and  costs  of  collection,  with  interest  at  8  per 
cent,  per  annum,  payable  annually  from  date." 

The  complaint  was  in  the  usual  form  of  an  action 
upon  a  promissory  note,  with  the  additional  averment 
"that  said  note  was  duly  transferred  to  this  plaintiff 
by  the  written  endorsement  on  the  back  thereof,  for  a 
valuable  consideration,  and  before  maturity  of  said 
note,  and  in  due  and  regular  course  of  business,  and 
that  at  the  time  this  plaintiff  purchased  and  so  took 
the  assignment  of  said  note,  it  had  no  notice  or  knowl- 
edge of  any  defense  to  the  same,  and  that  it  had  no 
notice  or  knowledge  that  the  makers  had  or  claimed 
to  have  any  defense  to  the  same."  The  complaint 
further  avers  that  while  the  note,  upon  its  face,  pur- 
ports to  have  been  executed  at  Janesville,  Wisconsin, 
it  was  in  fact  executed  at  Union  City,  Randolph 
county,  Indiana. 

The  appellants  filed  an  answer  in  six  paragraphs, 
to  the  first,  second,  and  third  of  which  a  demurrer  was 
sustained,  and  they  excepted.  The  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  first,  second,  and 
third  paragraphs  of  answer  and  in  overruling  appel- 
lants' motion  for  a  new  trial  are  the  only  errors  as- 
signed. 

The  assignment  of  error  calling  in  review  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial 
will  not  be  considered  by  us,  by  reason  of  the  failure 
of  appellants  to  discuss  it;  and  this  leaves  but  one 
question  for  our  decision. 

The  notes  in  suit  were  given  in  part  payment  for  a 
stallion,  purchased  of  Galbraith  Bros.,  of  Janesville, 
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Wisconsin,  expressly  for  breeding  purposes.  At  the 
time  of  the  execution  of  the  notes,  Oalbraith  Bros.,  the 
original  payees,  gave  to  the  appellants  a  written  guar- 
antee that  the  horse  for  which  the  notes  were  given 
was  "a  reasonably  sure  foal  getter  with  careful  hand- 
ling;" and  in  case  he  proved  to  be  otherwise,  they 
agreed  to  furnish  appellants  another  imported  stal- 
lion of  equal  value  without  further  charge,  on  the  re- 
turn to  them  of  said  horse  in  as  good  health  and  con- 
dition as  when  sold. 

The  first,  second,  and  third  paragraphs  of  appel- 
lants' answer  set  up  facts  sufficient  to  constitute  a 
breach  of  the  warranty  or  guaranty,  in  that  the  horse 
was  not  a  reasonably  sure  foal  getter  with  careful 
handling,  and  that  he  was  worthless  for  breeding  pur- 
poses, and  that  by  reason  thereof  there  was  a  total 
failure  of  consideration  for  the  notes  sued  upon.  These 
paragraphs  of  answer  each  further  aver  that  appel- 
lants offered  to  return  the  horse  to  Oalbraith  Bros., 
and  demanded  of  them  to  furnish  them  another  horse 
according  to  the  terms  of  their  guarantee  and  con- 
tract, but  that  they  refused  to  accept  the  horse,  and 
wholly  failed  to  furnish  them  another.  These  para- 
graphs of  answer  are  very  lengthy,  and  it  would  sub- 
serve no  useful  purpose  to  quote  from  them  at  any 
great  length. 

Evidently  the  demurrer  was  sustained  by  the  trial 
court  on  the  ground  that  the  notes  sued  on  were  ne- 
gotiable instruments  by  the  law  merchant,  as  inland 
bills  of  exchange,  and  as  they  passed  to  the  appellee 
by  assignment  before  maturity  and  for  a  valuable  con- 
sideration, a  failure  of  consideration  in  the  hands  of 
an  innocent  purchaser  constituted  no  defeni^e. 

The  appellee  has  not  favored  us  with  any  brief;  but 
the  appellants  insist  that  the  notes  sued  on  are  not 
negotiable  by  the  law  merchant,  by  reason  of  the 
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clause  in  them  "with  exchange  and  costs  of  collec- 
tion," and  this  is  the  only  question  for  decision. 

We  are  clearly  of  the  opinion  that  the  averments  of 
each  of  the  paragraphs  of  answer  under  consideration 
were  sufficient  to  constitute  a  defense  to  the  notes 
sued  upon  on  the  ground  that  the  consideration  had 
wholly  failed,  and  this  defense  is  available  here 
against  the  appellee  if  the  notes  are  nonnegotiable. 

A  promissory  note  is  an  open  promise  in  writing  by 
one  person  to  pay  another  therein  named,  or  to  his 
order  or  to  bearer,  a  specified  sum  of  money  absolutely 
and  at  all  events.  Daniel  on  Negotiable  Instruments, 
section  28. 

A  promissory  note  to  become  negotiable  by  the  law 
merchant  must  possess  at  least  five  essential  re- 
quisites. First,  it  must  be  an  open  promise  for  the 
payment  of  money ;  second,  it  must  contain  a  certain, 
definite  and  fixed  promise;  third,  it  must  be  payable 
unconditionally  and  at  all  events;  fourth,  the  amount 
to  be  paid,  the  date  and  place  of  payment  must  be  cer- 
tain; and  fifth,  the  instrument  must  be  delivered. 
Daniel  on  Negotiable  Instruments,  sections  31,  35,  41, 
53,  and  63. 

If  the  notes  sued  upon  in  this  case  are  wanting  in 
either  of  these  essential  requisites,  it  removes  them 
from  the  class  of  negotiable  instruments,  and  leaves 
them  subject  to  any  defense  the  makers  would  have 
against  the  original  payees. 

We  think  it  clear  that  the  clause  in  the  notes  "and 
costs  of  collection"  does  not  destroy  the  negotiability 
of  the  instruments.  The  great  weight  of  authority  is 
that  notes  that  waive  benefit  of  valuation,  appraise- 
ment, and  exemption  laws,  and  provide  for  payment  of 
attorney's  fees,  do  not  destroy  their  negotiability  by 
rendering  the  amount  to  be  paid  uncertain,  for,  as  was 
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said  in  Niceiy  v.  Commercial  Bank  of  Union  City,  15  Ind. 
App.  563,  "Because  if  the  note  is  paid  promptly  at 
maturity  the  contingency  upon  which  they  would 
arise  does  not  become  effective/' 

The  expression,  or  clause,  in  the  notes  in  suit  "and 
costs  of  collection'^  must  be  regarded  as  surplusage, 
and  not  destructive  of  the  negotiability  of  the  notes 
sued  on,  for  the  reason  that  no  costs  of  collection 
could  accrue  if  the  notes  had  been  paid  when  due. 

The  promise  or  obligation  in  a  promissory  note  to 
pay  attorney's  fees  and  costs  of  collection,  presents  an 
entirely  different  proposition  than  an  obligation  to 
pay  "with  exchange,"  because  it  does  not  change  or 
make  uncertain  or  indefinite  the  amount  the  payer 
has  agreed  to  pay  at  maturity.  Such  conditions  in  a 
note  only  go  so  far  as  to  provide  for  a  contingency 
arising  upon  default  in  payment. 

Speaking  of  the  class  of  cases  holding  that  a  prom- 
ise to  pay  attorney's  fees  does  not  destroy  the  negotia- 
bility of  a  note,  Mr.  Daniel  says:  "These  cases  con- 
sider that  the  stipulation  is  valid  because  it  is  an  in- 
demnification assured  by  the  maker  against  the  conse- 
quences of  his  own  act,  for,  unless  in  default,  he  will 
not  have  to  pay  the  additional  amount ;  that  it  is  con- 
sonant with  public  policy  because  it  adds  to  the  value 
of  the  paper,  has  a  tendency  to  lower  the  rate  of  dis- 
count, ♦  ♦  ♦  and  that  it  does  not  impair  the  ne- 
gotiability of  the  instrument,  for  the  reasons:  That 
the  sum  to  be  paid  at  maturity  is  certain;  that  com- 
mercial paper  is  expected  to  be  paid  promptly;  that  if 
so  paid  no  element  of  uncertainty  enters  into  the  con- 
tract," etc.  Daniel  on  Negotiable  Instruments,  sec- 
tion 62,  and  authorities  there  cited. 

This  leaves  the  sole  question  for  our  consideration, 
does  the  clause  in  the  notes  "with  exchange"  destroy 
their  negotiability? 
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In  Hughitt  v.  Johnson^  28  Fed.  865,  in  passing  upon 
the  question  as  to  whether  a  clause  in  a  note  provid- 
ing for  payment  with  exchange  destroyed  its  negoti- 
ability, Justice  Brewer  said:  **Now  this  is  a  stipula- 
tion which  affects  the  amount  to  be  paid,  and  the 
amount  to  be  paid  at  maturity  of  the  paper;  and  in 
that  respect  differs  from  those  stipulations  for  the  pay- 
ment of  attorney's  fees  in  case  of  collection.  ♦  ♦  ♦ 
But  this  stipulation  renders  uncertain  the  amount  to 
be  paid  at  the  maturity  of  the  paper.  It  is  *  ex- 
change, and  what  that  exchange  will  be  no  one  can 
tell.'' 

Culbertsm  v.  Nelson^  93  Iowa  187,  27  L.  B.  A.  222,  is 
one  of  the  leading  cases  upon  the  subject  under  consid- 
eration. Many  authorities  are  collected  and  cited,  and 
ably  reviewed,  and  the  conclusion  reached  is  that  a 
draft  containing  the  words  "with  exchange''  destroys 
its  negotiability.  It  was  .held  in  that  case  that  an  in- 
strument to'  be  negotiable,  among  other  things,  must 
bear  upon  its  face  absolute  certainty  as  to  the  amount 
to  be  paid,  and  where  a  draft  or  note  is  payable  with 
exchange,  as  exchange  is  constantly  fluctuating  the 
amount  to  be  paid  at  maturity , is  thereby  rendered  un- 
certain. So  long  as  exchange  is  a  matter  of  fluctua- 
tion or  uncertainty,  and  so  long  as  we  subscribe  to  the 
doctrine  that  a  negotiable  instrument  must  be  definite 
and  certain  as  to  the  amount  to  be  paid  at  maturity, 
it  must  be  held,  arid  we  must  adhere  to  the  doctrine, 
that  the  words  "with  exchange"  render  such  instru- 
ment nonnegotiable. 

In  Michigan  it  was  held  that  a  promissory  note 
containing  a  stipulation  to  "pay  all  taxes  assessed 
against  the  real  estate  and  the  mortgagee's  interest 
therein  described  in  a  mortgage  given  to  secure  this 
note  until  it  is  paid,"  was  not  negotiable  on  the  ground 
of  uncertainty  as  to  the  amount  to  be  paid.  Walker  v. 
Thompson  (Mich.),  66  N.  W.  584. 
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In  Windsor  Savings  Bank  v.  McMahoriy  38  Fed.  283, 
Judge  Shiras  said:  "As  already  stated,  the  ques- 
tion is  whether  a  note  which  provides  that  the  several 
installments  of  interest  as  tliey  come  due,  and  also 
the  principal  sum,  shall  be  paid  at  Council  Bluffs, 
Iowa,  with  exchange  in  New  York,  is  or  is  not  negoti- 
able according  to  the  rules  of  the  law  merchant. 
Upon  this  question,  the  authorities  are  not  in  accord. 
The  general  rule  has- long  been  established  that  cer- 
tainty in  the  sum  to  be  paid  is  one  of  the  elements  es- 
sential to  render  notes  negotiable.  *  *  *  If  we 
adhere  to  the  principle  that,  to  render  a  note  negotia- 
ble, the  amount  to  be  paid  at  maturity  must  be  as- 
certainable from  the  face  of  the  note,  without  resort 
to  evidence  dehors  the  instrument,  we  have  a  fixed 
and  certain  rule  for  guidance;  but  if  we  depart  from 
this  principle,  doubt  and  uncertainty  will  arise  as  to 
the  true  character  of  notes  and  other  like  instruments 
for  the  payment  of  sums  depending  on  contingencies. 
If  there  was  a  fixed  rate  of  exchange  established  bylaw, 
or  if  the  note  provided  the  rate  to  be  paid,  so  that  from 
the  face  of  the  note  it  could  be  computed  what  the 
exchange  would  be,  then  the  note  itself  would  contain 
all  the  facts  necessary  to  be  known  in  order  to  ascer- 
tain the  sum  necessary  to  be  paid  at  maturity  in  dis- 
charge of  the  obligation  of  the  maker,  and  in  that 
case  there  would  not  be  any  uncertainty  in  the 
amount  of  the  note.     ♦     ♦     ♦ 

"The  contract  evidenced  by  the  note  binds  the 
maker  thereof  to  pay  the  installments  of  interest  and 
the  principal,  with  exchange  on  New  York^  and  the 
latter  provision  is  just  as  much  a  part  of  the  contract 
as  are  the  provisions  touching  the  principal  sum  and 
interest.  Eesolving  the  contract  into  its  several  parts, 
we  find  it  to  be  a  contract  for  the  payment  of  the  prin- 
cipal sum  of  114,000.00  in  five  years  from  date;  for  the 
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payment  of  $490.00  every  six  months  as  interest,  and 
for  the  payment  on  each  installment  of  interest,  and 
also  on  the  principal  sum  when  paid,  of  the  current 
rate  exchange  between  Council  Bluffs,  Iowa,  and  New 
York.  The  party  is  bound  to  pay  this  current  rate  of 
exchange,  as  a  part  of  the  contract.  The  amount 
thereof  is  left  wholly  dependent  on  what  the  rates  may 
be  when  the  several  payments  come  due,  and  there  is 
no  legal  or  business  rule  by  which  the  amounts  can  be 
ascertained  until  the  date  of  payment  arrives.  It  is 
difficult  to  conceive  of  any  other  provisions  that  could 
have  been  incorporated  into  this  note  that  would  have 
rendered  the  amounts  to  be  paid  more  uncertain  than 
this  one  touching  the  payment  of  exchange.  True,  the 
fluctuations  in  the  rate  of  exchange  may  not  have  been 
very  great;  yet  this  could  not  have  been  foreseen  with 
certainty  when  the  note  was  executed.  When  the  note 
was  signed,  it  was  impossible  to  know  whether  the  rate 
of  exchange  to  be  paid  upon  the  principal  sum  when 
it  matured  five  years  thereafter  would  be  one-tenth  of 
one  per  cent,  or  one  per  cent.  Therefore,  it  is  clear 
that,  unless  we  abandon  the  rule  of  requiring  cer- 
tainty in  the  amount  to  be  paid  at  maturity  as  an 
essential  element  in  negotiable  paper,  this  note  cannot 
be  held  negotiable  under  the  principles  of  the  law 
merchant.'' 

Flagg  v.  School  District,  etc.  (N/D.),  58  N.  W.  499,  is 
a  case  strongly  in  point.  Without  quoting  at  length 
from  the  opinion,  it  is  sufficient  to  say  that  it  is  di- 
rectly held  that  an  instrument  providing  for  the  pay- 
ment of  exchange  in  addition  to  principal  and  interest 
is  not  negotiable  by  the,  law  merchant,  and  that  one 
who  purchases  the  same  before  maturity  for  value,  and 
without  any  notice  of  any  defense  thereto,  neverthe- 
less takes  it  subject  to  the  defense  of  want  of  consid- 
eration, good  as  between  the  original  payer  and  payee. 
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From  many  cases  holding  that  though  the  principal 
sum  and  interest  to  be  paid  is  definite,  fixed,  and  cer- 
tain, if  the  instrument  provides  for  the  payment  of  ex- 
change, etc.,  which  render  the  sum  to  he  paid  at  ma- 
turity uncertain,  such  provision  destroys  the  negoti- 
able character  of  the  instrument,  we  cite  the  following: 
Lowe  V.  BUsSf  24  111.  168;  Bank  v.  Bynum,  84  N.  C. 
24;  Carroll  County  Sav.  Bank  v.  Strother^  28  8.  C, 
604,  6  S.  E.  313;  Fitzharris  v.  Leggatty  10  Mo.  App. 
627;  Nicely  v.  Bankj  15  Ind.  App.  663. 

Recurring  to  Culbertson  v.  Nelsorij  supra^  in  review- 
ing the  cases  and  discussing  the  principle  under  con- 
sideration, Deemer,  J.,  speaking  for  the  court,  said: 
"It  is  among  the  fundamentals  that  such  an  instru- 
ment must  be  certain  as  an  engagement  to  pay,  as 
to  fact  of  payment,  amount  to  be  paid,  and  must  be 
for  payment  of  money  only.  One  of  the  most  essential 
elements  in  it  is  that  it  must  be  certain  as  to  the 
amount  to  be  paid.  And  this  certainty  must  appear 
upon  the  face  of  the  paper,  and  not  from  anything 
defiors  the  instrument.  The  maxim,  ^Id  cerium  est  quod 
cerium  reddi  potest,^  does  not  apply,  except  the  cer- 
tainty required  may  be  ascertained  from  the  face  of 
the  paper.  With  these  rules  as  our  own  guide,  we 
think  the  agreement  to  pay  a  certain  sum  at  a  partic- 
ular place,  when  the  acceptor  lives  at  a  different  one, 
*with  exchange,'  introduces  an  uncertainty  as  to  the 
amount  to  be  paid,  which  destroys  the  character  and 
the  negotiability  of  the  instrumentasa  bill  of  exchange. 
If  it  were  true  that  there  was  at  all  times  a  certain, 
definite,  and  unchangeable  rate  of  exchange,  then 
there  would  probably  be  no  uncertainty  in  the  instru- 
ment. But  it  is  a  fact  well  known  to  the  business 
world  that  there  is  no  such  fixed  and  unchangeable 
rate.  Indeed,  the  rate  charged  for  exchange  is  oft- 
times  a  financial  barometer,  indicative  of  the  state  of 
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the  money  market.  He  who  was  an  observer  of  the 
financial  world  during  the  year  1893  could  not  have 
failed  to  observe  the  varying  rates  charged  for  ex- 
change during  the  panic  which  was  upon  us  at  that 
time.  Moreover,  it  is  well  known  that  rates  of  ex- 
change vary  in  the  different  localities  and  ofttimes  in 
the  same  locality.  Here,  then,  an  element  of  uncer- 
tainty is  introduced  into  this  bill  of  exchange,  and  the 
amount  to  be  paid  by  the  acceptor  will  never  be  known 
until  he  applies  for  his  draft  at  such  point  as  he  may 
happen  to  be  when  the  instrument  is  due.  Again, 
neither  the  state  of  the  money  market,  the  condition  of 
the  bank  and  its  ac(^ounts  with  the  correspondent,  nor 
the  rate  of  exchange  in  the  particular  locality,  can  be 
determined  until  the  time  for  payment  arrives.  In  all 
cases  affirming  the  negotiability  of  instruments  of  this 
kind,  these  facts  are  practically  conceded,  and  the  only 
answer  offered  is,  first,  that  a  custom  has  lately  grown 
up  among  banks  to  treat  such  instruments  as  negoti- 
able, and  that  such  custom  should  be  regarded  and 
recognized.  It  is  sufficient  to  say,  in  reply,  that  we 
have  never  understood  that  the  customary  under- 
standing of  the  law,  no  matter  how  general,  changed 
the  law  itself.  There  would  be  some  force  in  the  posi- 
tion, if  it  appeared  that  there  was  a  uniform  custom 
in  the  business  to  charge  a  fixed  and  certain  rate  of 
exchange  between  all  places,  depending  simply  upon 
the  amount  called  for  by  the  bill.  But  such  is  not  the 
case.  It  has  also  been  said,  second,  that  the  amount 
of  exchange,  when  any  is  charged,  is  so  inconsider- 
able that  such  a  provision  ought  not  to  destroy  the 
character  of  the  instrument.  We  cannot  lend  our  ap- 
proval to  this  doctrine.  It  is  exceedingly  unsafe  to 
permit  innovations  upon  well  settled  rules  of  law.  To 
do  so  would  lead  to  ^evils  we  know  not  of.^  We  had 
better  endure  the  hardships  incident  to  a  strict  con- 
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struction  of  the  rules  applicable  to  commercial  paper, 
than  tolerate  an  innovation  which  may  lead  to  untold 
evils.  It  is  of  the  utmost  importance  to  the  business 
world  that  the  fixed  rules  with  reference  to  commer- 
cial paper  shall  be  preserved  in  their  rigor  and  integ- 
rity. Another  argument  in  support  of  the  character 
and  negotiability  of  such  paper  is  that,  when  the  ac- 
ceptor is  called  upon  to  pay  exchange  upon  a  particu- 
lar place,  it  is  no  more,  in  effect,  than  a  requirement 
that  the  paper  be  paid  at  the  place  on  which  the  ex- 
change is  to  be  paid.  But  this  is  clearly  unsound.  As 
said  by  Mr.  Justice  CJorliss,  in  Flagg  v  School  Dis- 
tricty  supra:  There  is  a  marked' difference,  both  to 
debtor  and  creditor,  with  respect  to  the  amount  to  be 
paid  and  received,  between  cases  where  the  paper  is 
payable  at  one  place,  with  exchange  on  another,  and 
cases  where  the  paper  is  payable,  without  exchange, 
at  the  last  named  place.  Suppose,  when  the  money 
is  payable  in  this  state,  the  creditor  wishes  to  use 
the  money  here.  He  is  doubly  benefitted  by  the  pro- 
vision to  pay  here  with  New  York  exchange.  Had  the 
paper  been  payable  in  New  York  without  exchange, 
he  might  be  compelled  to  pay  exchange  on  some  west- 
ern point,  to  bring  the  money  to  this  state.  But, 
by  having  it  paid  here  he  saves  this  sum,  and,  in 
addition,  places  in  his  pockets  the  amount  of  New 
York  exchange  paid  him  by  the  debtor.  In  times  of 
great  financial  fright,  like  those  through  which  we 
have  been  passing,  the  difference  might  be  equal  to  a 
considerable  sum.  Nor  is  the  effect  the  same  upon  the 
debtor.  Should  his  money  be  in  New  York,  he  must 
pay  the  cost  of  bringing  it  west,  and  also  pay  the  cred- 
itor for  further  cost  of  sending  it  back,  although  the 
creditor  may  not  desire  it  remitted,  whereas,  had  the 
debt  been  payable  in  New  York,  without  exchange,  he 
would  have  saved  both  of  these  items  of  exchange.* 
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We  have,  as  we  think,  suiBciently  answered  all  argu- 
ments, worthy  of  the  name,  made  in  support  of  the 
negotiability  of  such  instruments.  And,  while  we  do 
not  tbink  them  utterly  devoid  of  strength,  our  judg- 
ment is,  that  they  are  untenable." 

While  we  are  not  forgetful  of  the  fact  that  some  of 
the  courts  have  held,  and  upon  apparently  plausible 
grounds,  that  a  promissory  note  or  draft  payable  with 
exchange  is  negotiable  by  the  law  merchant,  yet  the 
views  expressed  and  conclusions  reached  in  the  many 
cases  we  have  cited  seem  to  us  to  rest  upon  a  firmer 
basis,  and  are  supported  by  more  substantial  reason. 

Negotiable  paper  which  enters  so  largely  into  the 
commercial  exchanges  of  the  world,  in  the  interest  of 
business  transactions,  should  bear  upon  its  face  no  ele- 
ment of  uncertainty  or  doubt.  As  was  said  in  one 
case,  it  should  be  a  "courier  without  luggage,"  and 
this  it  cannot  be,  unless  upon  its  face  it  is  freed  from 
uncertainty.  When  it  provides  for  the  payment  of  any 
sum  by  way  of  exchange  and  does  not  provide  for  the 
rate  or  amount  to  be  paid  by  its  express  terms,  then 
the  amount  to  be  paid  at  maturity  is  uncertain  and  it 
becomes  nonnegotiable. 

Parsons  on  Notes  and  Bills,  vol.  1,  page  37,  says: 
"There  should  be  an  entire  certainty  and  precision  as 
to  the  amount  to  be  paid.  The  reason  of  this  is  espe- 
cially obvious;  for  if  the  note  is  to  represent  money 
effectually,  there  must  be  no  chance  of  mistake  as  to 
the  amount  of  money  of  which  it  thus  takes  the  place 
and  performs  the  oflBice.  On  this  point,  therefore,  the 
cases  are  quite  stringent.  The  same  must  be  stated 
definitely  and  must  not  even  be  connected  with  any 
indefinite  or  uncertain  sum." 

It  is  to  be  regretted  that  upon  a  question  which 
affects  so  largely  the  commercial  interests  of  the  coun- 
try there  is  a  diversity  of  opinion,  and  we  indulge  the 
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hope  that  the  time  is  not  far  distant  when  the  courts 
will  universally  adopt  and  fix  a  definite  rule  by  which 
all  may  be  guided.  There  seems  to  be  good  reason  to 
support  both  contentions,  but  we  think  the  great 
weight  of  authorities,  and  the  better  and  safer  doc- 
trine is  that  the  words  "with  exchange"  render  a 
promissory  note  nonnegotiable,  and  we  must  so  hold. 
It  follows,  as  a  result  of  this  conclusion,  that  the 
court  erred  in  sustaining  the  demurrer  to  the  first, 
second,  and  third  paragraphs  of  answer,  and  the  judg- 
ment is  reversed,  with  instructions  to  overrule  the  de- 
murrer, and  for  further  proceedings  not  inconsistent 
with  this  opinion. 


Clinton  School  Township,  Etc.,  v.  Lebanon 

National  Bank,  Etc. 

[No.  2,216.    FUed  June  8,  1807.] 

Township  Trustee.— i\nocr«  Limited  by  Statutc—EstoppeL — A  town- 
ship trustee  is  a  special  agent  with  limited  statutory  powers,  and 
has  no  general  authority  to  bind  his  township.  By  exceeding  his 
statutory  authority  he  cannot  bind  his  township  by  estoppel  or 
otiierwise.    p.  4^. 

Same. — Persona  Dealing  toith  Trustee  Must  Take  Notice  of  His  Powers. 
— A  person  dealing  with  a  township  trustee  must  take  notice  of  the 
scope  of  such  trustee's  authority,    p.  45, 

Same. — Authority  to  Borrow  Money, — ^Where  a  township  trustee,  as 
such,  has  on  hand  proper  funds  sufficient  to  pay  a  debt,  he  has  no 
power  to  borrow  money  for  that  purpose,  and  bind  the  township  for 
its  repayment    pp.  4S,  46. 

Same. — Contract. — Complaint. — A  person  seeking  to  hold  a  township 
on  a  contract  made  by  the  trustee  must  affirmatively  show  by  his 
complaint  that  the  contract  is  one  which  the  trustee  had  authority 
to  make.    pp.  47,  4^. 

From  the  Boone  Circuit  Court.    Reversed. 

S.  R.  Artman  and  J.  L.  Lewis,toT  appellant. 
C.  M.  Zioriy  for  appellee. 
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Robinson,  J. — ^This  action  was  brought  by  appellee 
to  recover  from  appellant  money  paid  out  by  appellee 
for  the  use  and  benefit  of  the  appellant.  A  separate 
demurrer  to  each  of  the  five  paragraphs  of  complaint 
was  overruled,  and  a  demurrer  to  each  of  the  three 
paragraphs  of  answer  was  sustained.  These  rulings 
are  assigned  as  error. 

In  the  first  paragraph  of  the  complaint  it  is  alleged 
that  the  appellee  is  a  banking  corporation;  that  on 
and  prior  to  the  second  day  of  March,  1896,  one  Brad- 
shaw  was  the  trustee  of  Clinton  Township  of  Boone 
county,  Indiana,  and  that  as  such  trustee  Bradshaw 
had  employed  one  S.  A.  Thompson  and  one  E.  O.  Rog- 
ers as  teachers  in  the  public  schools  of  said  township^ 
and  that  at  the  close  of  their  respective  terms  of  teach- 
ing there  was  due  and  owing  from  said  Clinton  town- 
ship the  sum  of  |86.96  to  the  said  Thompson,  and  the 
sum  of  f  15.00  to  the  said  Rogers;  that  the  said  Brad- 
shaw issued  to  said  Thompson  and  Rogers  his  check 
for  said  respective  sums  drawn  on  the  appellee,  which 
checks  the  appellee  refused  to  pay  for  the  reason  that 
said  township  had  no  funds  in  said  bank  subject  to 
said  checks;  that  on  said  second  day  of  March,  1896, 
the  said  Bradshaw  presented  said  checks  in  person  to 
the  appellee,  and  requested  that  the  appellee  pay  said 
teachers  said  money  upon  said  checks,  representing 
to  the  appellee  that  he  had  township  funds  in  his 
hands  at  his  home  in  Elizaville,  in  said  county,  and 
that  if  the  appellee  would  advance  the  money  to  pay 
said  teachers,  as  evidenced  by  said  checks,  the  said 
Bradi^haw  would,  upon  the  following  day,  repay  the 
appellee  out  of  the  funds  belonging  to  said  township 
for  tuitioi# purposes  then  in  his  hands;  that,  relying 
upon  said  statement  so  made  by  Bradshaw,  the  appel- 
lee paid  over  to  Bradshaw  the  sums  so  mentioned  in 
said  checks,  without  extending  or  giving  any  credit 
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to  said  ^radshaw  except  as  such  trustee,  and  for  the 
sole  purpose  of  discharging  said  township  indebted- 
ness; that  said  Bradshaw  received  the  money  in  his 
official  capacity,  and  applied  the  same  exclusively  to 
the  payment  of  said  indebtedness  of  said  Thompson 
and  Rogers,  and  took  their  receipts  for  the  same  in 
satisfaction  of  the  debt  owed  by  said  township,  and 
that  said  money  was  not  used  in  any  other  manner,  or 
for  any  other  purpose;  that  the  checks  were  delivered 
by  said  Bradshaw  to  the  appellee  in  consideration  of 
said  advancement,  and  as  evidence  of  the  promise  to 
repay  the  money  on  the  next  day  following,  which  he 
failed  and  ever  since  has  failed  to  do;  and  that  said 
sum  has  never  been  paid  by  the  appellant,  although 
demanded  so  to  do  by  the  appellee. 

The  material  allegations  of  the  second  paragraph 
are  substantially  the  same  as  those  of  the  first,  with 
the  additional  averment  that  the  township  received 
credit  upon  the  books  kept  by  the  trustee  for  the  sums 
of  money  so  paid  by  the  appellee  to  the  teachers. 

The  third  paragraph  seeks  a  recovery  for  the 
amount  paid  to'  Thompson,  and  the  fourth  paragraph 
seeks  a  recovery  of  the  amount  paid  to  Rogers,  and 
each  avers  that  the  township  received  credit  for  said 
sums  on  the  books  of  the  township. 

The  fifth  paragraph  of  the  complaint  contains  all 
the  material  averments  in  the  first,  and  the  additional 
averments  that  the  township  received  credit  for  the 
money  so  advanced  upon  its  account  from  said  Thomp- 
son and  Rogers  as  such  teachers,  and  that  in  truth  and 
in  fact,  as  the  appellee  afterward  learned,  the  said 
Bradshaw,  at  the  time  of  making  said  promise,  and  re- 
ceiving said  money  did  not  have  any  mcfhey  in  his 
hands  belonging  to  said  township  for  tuition  purposes, 
but  was  at  that  time  a  defaulter,  and  had  misappro- 
priated the  tuition  funds  of  said  township,  of  all  of 
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which  the  appellee  was  ignorant;  and  that  said  Brad- 
shaw  shortly  after  left  the  country  an  embezzler  and 
defaulter  in  said  trust,  and  that  by  reason  thereof  his 
successor  in  office  was  appointed,  who  made  settle- 
ment of  his  defalcation  upon  the  part  of  Bradshaw 
with  the  bondsmen  of  said  Bradshaw,  and  in  such  set- 
tlement the  bondsmen  received  credit  for  the  sums 
of  money  so  paid  to  the  said  Thompson  and  Rogers, 
but  in  truth  and  in  fact  said  township  had  never  paid 
said  money  except  by  and  through  the  appellee. 

It  has  been  often  affirmed  that  a  township  trustee  is 
a  special  agent  with  limited  statutory  powers,  and  that 
he  has  no  general  authority  to  bind  the  township.  He 
can  bind  the  township  when  he  does  what  the  statute 
authorizes,  and  does  it  in  the  manner  prescribed.  Al- 
though he  may  exceed  his  statutory  authority  he  can 
not  bind  his  township  by  estoppel  or  otherwise.  A 
person  dealing  with  him  is  bound  to  take  notice  of  the 
scope  of  his  authority. .  First  Nat  Bank  v.  Adams 
School  Tp.j  17  Ind.  App.  375,  and  cases  there  cited. 

It  is  argued  by  appellant's  counsel  that  the  transact 
tion  between  Bradshaw  and  the  appellee  was  with 
Bradshaw  individually,  and  not  with  him  as  trustee  of 
the  corporation,  and  that  he  had  no  power  to  borrow 
money  if  he  had  township  funds  on  hand,  and  that  the 
complaint  fails  to  show  that  he  had  any  authority  to 
borrow  money  and  bind  the  township  for  its  repay- 
ment. 

In  this  case  the  bank  was  bound  ^to  know  whether 
the  trustee  had  funds  on  hand  out  of  which  these 
claims  were  payable.  If  he  had,  there  was  no  neces- 
sity for  getting  funds  from  another  source.  His  state- 
ment as  to  whether  he  had  or  had  not  funds  on  hand 
would  conclude  no  one. 

It  does  not  appear  from  the  pleadings  that  Brad- 
shaw ever  had  any  deposit  with  the  bank,  either  as  an 
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individual  or  as  trustee.  The  money  was  not  paid  out 
on  the  checks,  because  Bradshaw  had  neither  town- 
ship nor  personal  funds  in  the  bank.  It  is  alleged 
that  he  represented  that  he  did  have  township  funds 
on  hand  suflftcient  to  pay  these  amounts.  If  he  had 
sufficient  funds  of  the  township  to  pay  these  amounts 
he  had  no  power  to  borrow  money  for  that  purpose, 
and  bind  the  township  for  its  repayment.  It  is  true, 
the  money  was  paid  on  a  debt  the  trustee  had  the 
power  to  bind  his  township  to  pay ;  and  it  was  a  debt 
which  he  could  borrow  money  to  pay  and  bind  his 
township  for  the  payment  of  the  loan.  But  he  had 
no  power  to  borrow  money  to  pay  teachers  when  he 
had  money  for  that  purpose  on  hand. 

The  statutory  provisions  that  a  trustee  has  no  power 
to  bind  his  township  by  contracting  a  debt  in  excess 
of  the  fund  on  hand  to  which  the  debt  is  chargeable, 
and  of  the  fund  to  be  derived  from  the  tax  assessed 
against  his  township  for  the  year  in  which  such  debt  is 
to  be  incurred,  without  first  procuring  an  order  from 
the  board  of  county  commissioners,  do  not  prevent 
the  trustee  from  binding  his  township  for  property 
retained  and  used  in  his  township,  but  in  such  a  case 
the  liability  of  the  township  does  not  rest  upon  the 
contract  made  by  the  trustee,  but  upon  the  fact  that 
the  township  received  and  enjoyed  the  benefit  of  prop- 
erty suitable  and  necessary  for  use  in  the  schools. 
Boyd  V.  Black  School  Tp.,  123  Ind.  1.  ^ 

It  is  only  the  right  to  recover  on  the  contract  that 
is  lost  by  a  failure  to  observe  the  above  statutory  pro- 
visions. 

And  so  it  has  been  held  that  a  complaint  against  a 
school  township  on  a  promissory  note  given  by  the 
trustee  for  articles  purchased  for  the  schools  must 
aver  that  the  articles  were  suitable  and  necessary 
for  the  schools,  and  that  they  were  received  and  ac- 
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cepted  by  the  corporation.  Reeve  School  Tp.  v.  Dodsorty 
98  Ind.  497;  Bloomington  School  Tp.  v.  Nafl  School 
Furnishing  Co.j  107  Ind.  43. 

If,  in  fact,  the  trustee,  at  the  time  the  money  was 
advanced,  was  a  defaulter,  ahd  had  appropriated  the 
tuition  fund  of  his  township  to  his  own  use^  and  rep- 
resented to  the  bank  that  he  had  funds  at  his  home, 
such  representations  could  not  enlarge  or  diminish 
the  rights  of  either  party  to  this  suit. 

As  the  trustee  has  no  express  authority  to  borrow 
money,  and  as  his  implied  power  to  do  so  depends 
upon  the  existence  of  certain  conditions,  a  complaint 
seeking  a  recovery  against  the  township  should  show 
such  conditions  to  exist. 

It  is  declared  by  the  courts  of  this  State  that  a  per- 
son seeking  to  hold  a  township  on  a  contract  made  by 
the  trustee  must  affirmatively  show  that  the  contract 
is  one  which  the  trustee  had  authority  to  make. 

In  VnUm  School  Tp.  v.  First  Nat  Bank,  102  Ind.  464, 
suit  was  brought  to  recover  money  borrowed  by  a 
township  trustee,  and  it  was  held  that  in  such  cases 
equity  gave  relief  Only  where  there  was  a  necessity  for 
borrowing  the  money,  and  that  such  necessity  could  not 
exist  when  the  public  revenues  had  supplied  all  that 
was  needed.  In  the  opinion  it  is  said:  '^It  is  incumbent 
upon  a  person  seeking  to  hold  the  corporation  liable 
for  a  debt  created  by  the  trustee  in  the  name  of  the 
corporation  to  affirmatively  show  that  it  was  one  he 
had  authority  to  incur.  In  this  case  this  essential 
fact  does  not  appear,  for  we  think  it  too  clear  for  ar- 
gument, that  where  the  trustee  has  funds  of  the  corr 
poration  in  his  hands,  he  cannot  plunge  it  into  debt. 
It  is  his  duty,  and  his  duty  bounds  and  limits  his  au- 
thority, to  apply  the  money  of  the  corporation  to  pay- 
ment for  articles  purchased  for  the  corporation,  and 
not  to  go  into  bank  and  borrow  money  in  the  name  of 
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the  corporation.  This  the  bank  was  bound  to  know, 
and  it  could  not  avoid  knowing  that  at  the  time  it  lent 
money  on  the  notes  signed  by  its  depositor  as  school 
trustee,  he  had  school  funds  in  his  hands,  for  this  in- 
formation public  records  and  the  law  made  known. 
It  was  its  duty  to  know  that  there  were  no  school 
funds  in  his  hands  before  it  advanced  him  money.'' 
See  Platter  v.  Board,  etc.,  103  Ind.  360. 

In  Bicknell,  Admx.,  v.  Widner  School  Tp.,  73  Ind.  501, 
suit  was  brought  by  a  surety  who  had  been  com- 
pelled to  pay  a  note  executed  by  a  trustee  who  secured 
the  money  for  the  purpose  of  building  a  school  house, 
and  it  appeared  in  the  complaint  that  it  was  necessary 
for  the  trustee  to  borrow  the  money,  and  that  the 
money  was  expended  by  the  trustee  in  the  erection  of 
the  school  house. 

In  this  case  the  complaint  shows  that  a  valid  claim 

« 

existed  against  the  township  when  the  bank  furnished 
the  money,  but  as  it  fails  to  show,  in  either  of  the  par- 
agraphs, that  any  necessity  existed  for  borrowing  the 
money.    The  demurrers  should  have  been  sustained. 

The  answers  pleaded  were  good  las  argumentative 
denials,  and  as  they  were  not  pleaded  with  the  gen- 
eral denial,  they  would  be  sufficient  answers  to  a  good 
complaint. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrers  to  the  complaint. 


Caldwell  v.  The  State. 


[No.  2.285.    Filed  April  7,  1897.    Rehearing  denied  June  8,  1897.] 

iNTOXiOATiNa  Liquors. — Sale  hy  Druggist  on  Sunday. — Prescription. 
— A  writing  pnrporting  to  be  signed  bj  a  physician,  which  rendered 
jn  English  is  "R.  whiskey,  one  quart,  for  medical  use,"  not  ad- 
dressed to  any  one,  and  not  containing  the  name  of  the  patient  to 
whom  the  liquor  is  to  be  sold,  nor  the  manner  of  its  use,  nor  a 
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request  that  the  sale  be  made  on  Sunday,  is  not  a  prescription 
within  the  meaning  of  section  2195,  Bums'  H.  S.  1894,  which  makes 
it  an  offense  for  a  druggist  to  sell  liquor  on  Sunday,  except  upon 
the  presentation  of  a  prescription  from  some  regularly  practicing 
physician,    pp.  SO,  SI, 

SAXR.^Sale  by  Druggist  on  Sunday. — Prescription. — The  fact  that  a 
prescription  is  sufficient  to  inform  a  druggist  of  the  goods  desired, 
and  in  form,  according  to  the  United  States  Dispensatory,  does  not 
necessarily  render  it  sufficient  to  comply  with  the  requirements  of 
section  2195,  Bums*  R.  S.  1894,  prescribing  that  sales  of  liquor  made 
on  Sunday  by  a  druggist  must  be  upon  written  prescription,    p.  SS. 

Samb. — Illegal  Sale  by  Druggist. — Intoxication  of  Buyer. — Exndence, 
— On  the  trial  of  a  druggist  charged  with  selling  intoxicating  liquor 
on  Sunday,  without  the  authority  of  a  prescription  from  a  prac- 
ticing physician,  evidence  that  the  buyer  of  the  liquor  was  intox- 
icated on  the  day  the  liquor  was  sold  is  irrelevant,    p,  SS. 

From  the  Morgan  Circuit  C!ourt.  Affirmed. 

Oscar  Matthews,  for  appellant. 

W,  A.  Ketchaniy  Attomey-Greneral ;  Merrill  Moores, 
J.  W.  Williams  and  J.  E.  Sedwickj  for  State. 

COMSTOCK,  C.  J. — ^Tlie  appellant  was  prosecuted  in 
the  court  below  upon  aflfldavit  and  information  charg- 
ing him  with  having  sold  intoxicating  liquor  in  viola- 
tion of  section  2195,  Burns'  R.  S.  1894  (2099,  K.  S. 
1881),  which  makes  it  an  offense  for  "any  druggist  or 
druggist's  clerk  to  sell,     ♦     ♦     ♦    liquor  on  Sunday; 

•  *     *    unless  the  person,  to  whom  the  same  is  sold, 

•  *  *  shall  have  first  procured  a  written  prescrip- 
tion therefor  from  some  regularly  practicing  physician 
of  the  county.'' 

A  motion  to  quash  the  affidavit  and  information 
was  overruled  and  exception  taken.  There  was  a  trial 
by  jury,  resulting  in  the  conviction  of  defendant.  Ap- 
pellant's motion  for  a  new  trial  was  overruled,  and 
the  errors  assigned  are:    (1)  The  overruling  of  appel- 

VoL.  18—4 
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lant's  motion  to  quash  the  affidavit  and  information; 
(2)  in  overruling  appellant's  motion  for  a  new  trial. 
The  appellant  waives  the  first  assignment  of  error 
by  failing  to  discuss  it. 

Upon  the  trial  in  the  court  below,  the  sale  of  the 
liquor  charged  was  admitted.  The  appellant  claimed 
that  he  sold  the  same  upon  a  written  prescription  of 
a  regular  practicing  physician  of  the  county  wherein 
the  sale  was  made. 

The  errors  claimed  under  the  second  assignment  de- 
pend upon  the  sufficiency  of  what  appellant  denomi- 
nates a  "prescription."  If  this  prescription  is  not  suf- 
ficient under  the  statute,  the  other  errors.assigned  are, 
in  our  opinion^  immaterial. 

At  the  proper  time  appellant  offered  in  evidence  as 
a  prescription,  the  following  writing:  "B.  W.  Tilford, 
druggist,  Martinsville,  Ind.  R.  Spt.  Frumenti  Qt.  1. 
For  medical  use.  Date,  Nov.  10, 1895.  B.  W.  Tilford, 
M.  D." 

To  the  introduction  of  which  the  court  sustained  the 
objection  of  the  State.  This  ruling  is  assigned  as  one 
of  the  grounds  of  the  motion  for  a  new  trial. 

The  Century,  Dictionary  and  other  recognized 
authorities  define  the  word  "prescription"  to  mean, 
"In  medicine,  a  statement  usually  written  of  the  medi- 
cines or  remedies  to  be  used  by  a  patient,  and  the  man- 
ner of  using  them." 

The  prescription  in  question  is  not  addressed  to  any 
one.  It  does  not  contain  the  name  of  the  patient  to 
whom  the  liquor  is  to  be  sold  nor  the  manner  of  its  use. 

In  Edwards  v.  State^  121  Ind.  450,  which  was  a  prose- 
cution for  a  violation  of  the  section  of  the  statute  we 
are  now  considering,  the  court  below  sustained  an 
objection  to  the  introduction  in  evidence  by  the 
defendant  of  the  following  prescription:  "John  W. 
Edwards — Let  Benj.  Howard  have  1-2  pint  of  whiskey 
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and  glycerine  for  medicinal  purposes.  Repeat  as 
needed.    Wm.  A.  Fleming." 

In  passing  upon  that  branch  of  the  case,  the 
Supreme  Court  says :  "The  prescription  offered  in  evi- 
dence is  somewhat  vague  and  uncertain  in  its  terms. 
It  prescribes  whiskey  and  glycerine,  but  gives  no  direc- 
tions as  to  the  proportions  in  which  they  are  to  be 
mixed.  ♦  ♦  ♦  There  is  no  direction  as  to  how  fre- 
quently or  in  what  quantities  it  shall  be  taken,  but 
all  is  left  to  the  judgment  of  the  patient.  But  what- 
ever else  may  be  said  of  this  prescription,  it  cannot  be 
said  that  it  advises  the  patient  to  buy,  or  the  druggist 
to  sell,  on  Sundav." 

The  prescription  in  Edwards  v.  8tate,  supra,  is  cer- 
tainly much  more  definite  than  the  one  in  the  case  at 
bar,  which,  rendered  in  English,  is  "R.  Whiskey,  one 
quart,  for  medical  use."  It  does  not  request  the  sale 
on  Sunday,  nor  to  any  particular  person. 

The  statute  makes  any  sale  of  intoxicating  liquor 
on  the  prohibited  days  prima  facie  unlawful.  The  bur- 
den of  showing  such  sale  to  be  lawful  rests  upon  the 
party  making  it,  and  this  proof  is  to  be  in  writing, 
that  the  statute  may  not  be  evaded. 

It  has  been  held  by  the  Supreme  Court,  that  in  a 
prosecution  for  the  violation  of  this  statute  it  is  no 
defense  that  the  liquor  was  sold  in  good  faith  for  me- 
dicinal purposes,  if  not  sold  upon  a  written  prescrip- 
tion.   See  Edwards  v.  State,  supra. 

In  Barton  v.  State,  99  Ind.  89,  Zollars,  C.  J.,  speaking 
for  the  court,  says :  "The  purpose  of  sections  2098  and 
2099,  R.  S.  1881,  is  to  protect  the  Sabbath  day,  and  the 
other  days  therein  named,  from  the  evils  that  might 
result  from  the  sale  of  intoxicating  liquors.  The  sec- 
tion is  an  absolute  inhibition  of  the  sale  of  such 
liquors  on  the  days  named,  to  be  drank  as  a  beverage, 

"It  seems  to  recognize  the  right  of  druggists  to  sell 
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such  liquors  for  medicinal  purposes,  but  imposes  a 
condition  on  such  sales  on  Sunday,  ♦  •  ♦  and 
that  is,  that  the  sale  shall  be  made  only  to  those  who 
have  procured  a  written  prescription  therefor." 

Holding  as  we  do  that  the  prescription  was  not 
admissible,it  is  immaterial  whether  the  physician  who 
wrote  it  was  a  regularly  licensed  and  practicing  physi- 
cian, and  it  was  not  error  to  refuse  to  admit  the  evi- 
dence to  prove  such  facts.  Nor,  in  view  of  the  opinion 
of  the  Supreme  Court  in  Edwards  v.  State,  supra^ 
upon  the  prescription  in  that  case  set  out,  do  we  think 
it  error  to  exclude  the  testimony  of  John  M.  Carleton, 
a  competent  witness  called  by  the  defendant  to  testify 
that  the  prescription  in  question  was  prepared  accord- 
ing  to  the  United  States  Dispensatory,  and  that  it  was 
in  the  ordinary  form  used  by  the  medical  profession  of 
the  county.  A  prescription  may  be  sufficient  to  inform 
a  druggist  of  the  goods  desired,  and  be  in  that  sense, 
according  to  the  United  States  Dispensatory,  and  not 
be  sufficient  to  comply  with  the  requirements  of  the 
statute  enacted  to  prevent  the  sale  of  intoxicating 
liquor  on  certain  days. 

The  case  below  was  tried  and  determined  upon  the 
question  whether  appellant  made  the  sale  charged, 
upon  a  prescription  upon  which  he  relied  for  his 
defense. 

The  State  was  permitted,  over  appellant's  objection 
to  prove  that  the  person  to  whom  the  liquor  was  sold 
was  intoxicated  on  the  day  the  sale  was  made.  The 
sale  having  been  made  without  the  prescription  re- 
quired by  the  statute,  the  condition  after  the  sale,  of 
the  purchaser,  as  to  intoxication  or  sobriety  was  ir- 
relevant. Upon  all  the  evidence, -in  our  opinion  the 
judgment  of  the  court  was  correct.  The  appellant 
was  not,  therefore,  harmed  by  the  admission  of  this 
evidence. 
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There  is  no  error  for  which  the  judgment  of  the 
court  below  should  be  reversed. 
Judgment  affirmed. 


Pape  v,  Eandall. 

[No.  1,986.     Filed  June  9,  1897.] 


Special  Ykrdict. — HamUesa  Error. — ^Where  there  is  a  special  find- 
ing or  a  special  verdict,  errors  in  ovemiling  demurrers  to  pleadings 
are  harmless.,  jp.  64. 

Principal  and  Surety.— TT/ien  the  Relation  Exists.—^either  of  two 
stockholders  of  a  corporation  who  execute  a  note  for  the  benefit  of 
such  corporation  by  signing  the  note  on  its  face  will  be  held  a  surety 
for  the  other,  although  the  proceeds  were  used,  to  the  knowledge  of 
both,  in  i>ayment  of  a  note  of  the  corporation  indorsed  by  one  of 
them,  and  the  other  was  president  of  the  corporation  and  first 
signed  the  note,  but  with  the  understanding  that  the  former  was  to 
subsequently  sign  it.    pp.  60-63. 

From  the  DeEalb  Circuit  Court.    Reversed. 
Robert  Lowry^  for  appellant. 

« 

Randall  &  Doughman^  for  appellee. 

Black,  J. — An  action  was  brought  in  the  Allen  Cir- 
cuit Court  by  one  William  E.  Mossman,  as  payee, 
against  the'appellant  and  appellee  as  makers,  upon  a 
promissory  note.  These  defendants  separately  an- 
swered the  complaint  of  Mossman  by  general  denials, 
and  filed  cross-complaints  against  each  other,  each 
therein  claiming  to  be  the  surety  for  the  other  upon 
said  note. 

A  trial  resulted  in  a  finding  and  judgment  for  the 
plaintiff  Mossman  against  both  the  defendants  for 
f  1,545.16;  and  the  cause  was  continued  as  to  the  ques- 
tion of  suretyship  between  the  appellant  and  the  ap- 
pellee. 
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The  venue  having  been  changed  to  the  court  below, 
the  appellant  filed  an  additional  and  supplemental 
paragraph  of  complaint  against  the  appellee,  and  the 
latter  withdrew  the  pleadings  theretofore  filed  by  him, 
and  filed  a  general  denial  of  the  several  paragraphs  of 
the  cross-complaint  of  the  appellant,  and  filed  also  a 
pleading  denominated  thereiu  as  a  supplemental  cross- 
complaint  against  the  appellant.  The  appellant's  de- 
murrer to  the  last  mentioned  pleading  of  the  appellee 
having  been  overruled,  the  appellant  filed  an  answer 
of  general  denial.    ' 

The  issues  thus  formed  between  the  appellant  and 
the  appellee  were  tried  by  jury,  and  a  special  verdict 
was  returned. 

The  appellant's  motion  for  a  new  trial  was  over- 
ruled, but  the  questions  presented  by  the  motion  can 
not  be  decided  by  us,  for  the  reason  that  the  longhand 
manuscript  of  the  reporter's  shorthand  notes  is  not  in 
the  record,  as  it  does  not  appear  to  have  been  filed  in 
the  clerk's  office  before  it  was  incorporated  in  the  bill 
of  exceptions  which  contains  it. 

A  motion  of  the  appellant  for  judgment  in  his  favor 
on  the  special  verdict  was  overruled,  as  was  also  his 
motion  for  judgment  in  his  favor  on  the  appellee's 
complaint,  and  for  the  appellee  on  the  appellant's 
complaint. 

There  has  been  some  discussion  by  counsel  of  the 
action  of  the  court  in  overruling  the  appellant's  de- 
murrer to  the  cross-complaint  of  the  appellee,  but  it 
has  been  held  that  where  there  is  a  special  finding  or 
a  special  verdict  errors  in  overruling  demurrers  to 
pleadings  are  not  material.  Woodward  v.  Mitchell,  140 
Ind.  406. 

The  facts  were  stated  in  the  special  verdict  as  fol- 
lows : 

"1.     That  a  corporation  was  organized  under  the 
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laws  of  the  State  of  Indiana  relative  to  the  organiza- 
tion of  corporations,  prior  to  April  5,  1888,  called  the 
Pennington  Pulley  Works,  in  the  city  of  Ft.  Wayne, 
Indiana,  with  its  principal  oflSce  in  said  city  of  Ft. 
Wayne. 

"2.  That  said  corporation  is  and  was  doing  busi- 
ness in  said  city  of  Ft.  Wayne,  Indiana,  on  said  5th 
day  of  April,  1888,  and  on  that  day,  by  its  proper  offi- 
cers, said  corporation  executed  its  note  to  Dupe  and 
Higgins,  which  said  note  by  its  terms  became  due  four 
months  after  date,  and  that  said  defendant  Perry  A. 
Bandall  wrote  his  name  on  the  back  of  the  said  note. 

"3.  That  the  entire  capital  stock  of  said  corpora- 
tion was  fifty  thousand  dollars. 

"4.  That  on  the  10th  and  15th  days  of  May,  1888, 
said  defendant  Charles  Pape  became  an  owner  of  a 
part  of  said  stock,  of  the  face  value  of  thirty-nine 
thousand  dollars,  by  purchase  thereof. 

"5.  That  on  said  15th  day  of  May,  1888,  said  de- 
fendant, Perry  A.  Randall,  was  the  owner  of  a  part 
of  said  stock,  of  the  face  value  of  ten  thousand  dollars. 

"6.  That  immediately  after  the  defendant  Charles 
Pape  became  the  owner  of  said  shares  of  said  capital 
stock  of  said  corporation,  and  from  the  time  of  his 
election  until  after  the  31st  day  of  August,  1888,  he 
continued  to  hold  said  office  of  president  and  to  dis- 
charge the  duties  of  said  office. 

"7.  That  from  the  time  said  defendant  Charles 
Pape  became  president  of  said  corporation  until  said 
31st  day  of  August,  1888,  he,  with  the  assistance  of 
Perry  A.  Kandall  and  one  Allen  McQuiston,  who  was 
employed  as  a  clerk  in  the  office  of  said  corporation, 
supervised  and  controlled  the  business  management 
of  said  corporation. 

"8.  That  said  note  executed  by  said  corporation  to 
said  Dupe  and  Higgins  was  in  words  and  figures  as 
follows,  to  wit : 
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"  'April  5th,  1888. 

Four  months  after  date  we  promise  to  pay  to  the  or- 
der of  Dupe  and  Higgins  eleven  hundred  and  forty-five 
dollars,  negotiable  and  payable  at  Hamilton  National 
Bank,  Ft.  Wayne,  with  interest  at  eight  per  cent  per 
annum  and  attorney's  fees.  Value  received,  without 
any  relief  whatever  from  valuation  or  appraisement 
laws.  The  drawers  and  endorsers  severally  waive  pre- 
sentment for  payment,  protest,  or  notice  of  protest, 
and  non-payment  of  this  note. 

"  *|1,145.00.    Due  August  8th. 

Pennington  Pulley  Works, 
By  Jas.  A.  Pugh,  Secretary.' 

"And  that  said  note  was  endorsed  by  said  payees, 
Dupe  and  Higgins,  and  by  P.  A.  Randall  and  J.  D. 
Bond,  cashier,  for  collection,  and  John  S.  Patterson, 
cashier  Piqua  National  Bank,  of  Piqua,  Ohio,  for  col- 
lection, and  Theo.  Stanwood,  cashier  First  National 
Bank,  Cincinnati,  Ohio,  for  collection. 

"9.  That  said  note  was  not  protested,  and  that  at 
no  time  was  payment  of  said  note  demanded  of  said 
defendant,  Perry  A.  Randall,  who  had  endorsed  the 
same. 

"10.  That  said  note  payable  to  Dupe  and  Higgins 
was  paid  at  the  Hamilton  National  Bank  of  Ft. 
Wayne,  Indiana,  on  the  11th  day  of  August,  1888, 
by  check  of  the  Pennington  Pulley  Works  drawn  by 
Allen  McQuiston,  who  was  then  a  clerk  for  and  work- 
ing in  the  office  of  said  corporation,  on  said  Hamilton 
National  Bank,  where  said  corporation  then  had  a  bal- 
ance of  money  to  its  credit  in  excess  of  the  amount  of 
said  note. 

"11.  That  on  said  10th  day  of  August,  1888,  said 
Charles  Pape  and  Perry  A.  Randall  negotiated  a  loan 
of  one  thousand  dollars  from  one  William  E.  Moss- 
man,  and  at  the  suggestion  of  the  said  Pape,  commu- 
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nicated  to  said  Bandall  by  said  William  E.  Mossman, 
said  Perry  A.  Kandall  signed  said  note,  which  is  the 
note  set  out  in  the  complaint  of  the  plaintiff  Mossman, 
writing  his  name  under  the  name  of  said  Pape,  whose 
name  had  been  signed  to  said  note  before  it  was  pre- 
sented to  said  Bandall  for  his  signature,  and  that  said 
Mossman  delivered  to  said  Pape,  in  consideration  of 
said  note,  at  the  time  said  Pape  signed  said  note,  a 
check  on  the  Columbia  City  Bank  for  one  thousand 
dollars;  said  Pape  caused  said  check  to  be  deposited 
in  said  Hamilton  National  Bank,  and  that  said  check, 
together  with  some  other  small  amounts  in  said  bank 
to  the  credit  of  said  Pennington  Pulley  Works,  made 
up  the  amount  upon  which  said  Allen  McQuiston  drew 
said  check  in  payment  of  said  Dupe  and  Higgins  note. 

"12.  That  said  check  received  by  said  Pape  from 
said  Mossman  was  made  payable  to  said  Pape,  and 
when  delivered  to  the  said  Hamilton  National  Bank 
was  endorsed  by  him  and  by  no  other  person  or  corpo- 
ration. 

"13.  That  there  was  no  understanding  or  agree- 
ment between  the  defendants  Pape  and  Bandall  that 
he,  Bandall,  would  sign  said  note  to  Mossman;  nor 
was  there  any  understanding  or  agreement  between 
said  Mossman  and  the  defendant  Bandall  or  the 
defendant  Pape  that  said  Bandall  would  sign  said 
note  with  the  defendant  Pape;  that  the  defendant 
Pape  signed  said  note  and  delivered  the  same  to 
plaintiff  Mossman,  and  thereupon  said  Mossman  deliv- 
ered to  said  Pape  said  check;  that  after  the  signing 
and  delivery  of  said  note  by  said  Pape  to  Mossman, 
and  the  delivery  of  said  check  by  said  Mossman  to  the 
said  Pape,  the  said  Pape  requested  the  said  Mossman 
to  have  defendant  Bandall  sign  said  note,  and  that 
afterwards  said  Mossman  presented  said  note  to  the 
said  Bandall,  and  said  Bandall,  upon  request,  signed 
the  same. 
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"14.  That  the  defendant  Randall  had  knowledge 
of  what  use  was  to  be  made  of  the  consideration  of 
the  said  note  to  Mossman;  nor  did  he  in  any  manner 
direct  what  disposition  should  be  made  of  the  money 
received  from  said  Mossman  as  a  consideration  for 
said  note. 

"15.  That  the  plaintifif,  Mossman,  recovered  a  judg- 
ment in  the  Allen  Circuit  Court  upon  the  said  note  on 
the  20th  day  of  June,  1894,  against  the  defendants 
Pape  and  Bandall.  That  the  amount  of  said  judg- 
ment, including  principal,  interest,  attorney's  fees,  and 
costs,  amount  to  $1,591.01,  and  each  of  said  defendants 
have  paid  thereon  the  sum  of  $833.30." 

The  formal  conclusion  was  as  follows:  "If  the  law 
upon  the  foregoing  facts  is  with  the  defendant  Pape, 
we  find  for  the  defendant  Pape  upon  his  cross-com- 
plaint, and  that  he  is  surety  for  the  defendant  Ran- 
dall, and  assess  his  damages  at  $833.30.  If  the  law 
upon  the  foregoing  facts  is  with  the  defendant  Ran- 
dall, we  find  for  the  defendant  Randall  upon  his  cross- 
complaint,  and  that  he  is  surety  for  the  defendant 
Pape,  and  assess  his  damages  at  $833.30." 

The  court  adjudged  that  the  appellant  was  princi- 
pal and  the  appellee  surety  for  him  on  the  note  sued 
on,  and  that  the  latter  recover  from  the  former 
$833.30. 

Whatever  lack  of  fullness  there  may  be  in  the  state- 
ment of  facts  in  the  verdict,  however  desirable  may 
seem  a  finding  pro  or  con  upon  any  particular  matter 
of  fact  concerning  which  the  verdict  4s  silent,  the  ver- 
dict must  be  taken,  as  it  stands,  as  a  full  statement  of 
all  the  facts  proved,  when  it  is  to  be  determined  what 
judgment  should  be  rendered  upon  it. 

It  is  quite  strongly  urged  by  learned  counsel  for  the 
appellant,  in  substance,  that  as  the  appellee,  as 
indorser  upon  the  note  made  by  the  Pennington  Pulley 
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Works  to  Dupe  and  Higgins,  was  liable  jointly  with 
that  corporation — section  271,  Burns'  R.  S.  1894  (270, 
Horner's  R.  S.  1896) — therefore  he  should  be  regarded 
as  having  received,  in  effect,  the  consideration  for  the 
note  in  suit,  the  proceeds  of  which  were  applied  in  part 
to  the  payment  of  the  Dupe  and  Higgins  note,  and 
hence  the  appellee  should  be  treated  as  the  principal 
debtor,  and  the  appellant  should  be  treated  as  surety 
upon  the  note  in  suit. 

The  Dupe  and  Higgins  note  was  paper  negotiable 
by  the  law  merchant.  The  liability  of  the  appellee 
thereon  was  that  of  an  indorser.  Presentment  for 
payment  and  notice  of  nonpayment  were  not  needed 
to  fix  his  liability  to  pay  the  note;  these  otherwise 
necessary  steps  being  expressly  waived  in  the  note. 
Sohn  V.  Morton,  92  Ind.  170;  Fitch  v.  Citizens  NaVl 
Banky  97  Ind.  211;  Pool  v.  Anderson,  116  Ind.  88,  1  . 
L.  R.  A.  712. 

The  law  attributes  to  him  an  intent  to  warrant  the 
payment  of  the  note,  without  presentment  thereof  to 
the  maker  at  maturity,  and  without  notice  to  the  in- 
dorser of  nonpayment.  Pool  v.  Anderson,  supra.  He 
undertook  that  he  would  pay  the  note  if  not  paid  by 
the  maker  at  maturity.  DePauw  v.  Bank  of  Salem,  126 
Ind.  553 ;  Ho f  man  v.  Ilollingsworth,  10  Ind.  App.  353. 

But  as  between  the  appellee  and  the  prior  parties  to 
the  note  he  was  not  liable.  The  payment  of  the,  note 
by  a  prior  party,  or  the  release  of  a  prior  party,  would 
release  the  appellee.  He  might  have  been  discharged 
from  obligation  by  the  giving  of  a  definite  and  bind- 
ing extension  of  time  by  the  holder  to  the  maker, 
before  or  after  maturity. 

If  he  had  paid  the  note,  he  might  have  proceeded 
against  parties  prior  to  himself  on  the  note;  and  he 
would  have  been  entitled  to  be  subrogated  to  securi- 
ties held  by  the  creditor.    "The  indorser  who  pays  a 
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note  is  undoubtedly  entitled  to  his  recourse  against 
the  makers."    Moorman  v.  Wood,  117  Ind.  144, 149. 

While  the  appellee  was  liable  severally  or  jointly 
with  the  prior  parties  to  the  holder  of  the  note,  yet  as 
to  others  than  his  indorsee  and  subsequent  holders  it 
was  not  his  debt,  and  the  ultimate  obligation  was 
upon  the  maker  of  the  note,  the  corporation  by  which 
the  note  was  in  fact  paid.  It  does  not  appear  that  the 
corporation  was  insolvent.  Though  this  payment 
released  the  appellee,  and  therefore  may  be  said  to 
have  benefited  him,  yet  it  was  a  benefit  which  he  was 
entitled  to  demand  of  the  corporation.  The  money 
with  which  the  note  was  paid  by  the  corporation  was 
in  part  procured  through  the  Mossman  note,  executed 
by  appellant  and  appellee,  both  stockholders,  and  the 
former  the  president,  of  the  corporation.  The  avails  of 
the  note  went  directly  to  the  benefit  of  the  corporation 
in  which  both  the  makers  were  interested,  and  indi- 
rectly to  the  benefit  of  the  indorser  of  its  note  so  dis- 
charged. No  express  agreement  between  the  parties 
as  to  the  relation  of  the  appellant  and  the  appellee  on 
the  Mossman  note  is  shown.  We  cannot  regard  the 
mere  fact  that  the  appellee  was  indorser  upon  the 
Dupe  and  Higgins  note  as  a  circumstance  requiring  a 
legal  conclusion  that  the  appellee  was  the  principal 
and  the  appellant  his  surety  upon  the  Mossman  note. 

The  Dupe  and  Higgins  note  was  executed  on  the  5th 
of  April,  1888,  and  the  appellee  wrote  his  name  on  the 
back  of  said  note.  On  the  15th  of  May,  1888,  the 
appellee  was  the  owner  of  capital  stock  of  a  certain 
face  value.  When  he  became  the  owner  thereof  is  not 
shown.  On  the  10th  and  15th  of  the  same  month  the 
appellant  became  the  owner  of  a  part  of  the  capital 
stock  of  the  corporation,  and  immediately  thereafter 
became  its  president,  and  he  was  discharging  the 
duties  of  that  office  when  the  Mossman  note  was  made 
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and  the  Dupe  and  Higgins  note  was  paid,  and  both 
the  appellant  and  the  appellee,  and  the  clerk,  McQuis- 
ton,  supervised  and  controlled  the  business  manage- 
ment. 

The  appellant  and  the  appellee  negotiated  the  loan 
from  Mossman;  that  is,  at  the  very  least  they  both 
treated  with  Mossman  for  the  loan  for  which  the  note 
in  suit  was  made.  The  appellee  had  knowledge  of 
what  use  was  to  be  made  of  the  consideration  of  the 
note.  Of  course,  the  appellant  also,  who  made  use  of 
the  consideration,  had  the  same  knowledge.  The 
appellee  did '  not  direct  what  disposition  should  be 
made  of  this  consideration.  It  was  not  necessary  that 
either  he  or  the  appellant  should  give  such  direction 
about  a  matter  so  understood  between  them.  There 
was  an  understanding  and  agreement  between  the 
api)ellant  and  appellee  that  the  latter  should  sign  the 
note. 

The  formal  method  of  procuring  the  money  and 
applying  it  to  the  extinguishment  of  the  indebtedness 
of  the  corporation  included  the  taking  of  Mossman's 
check  payable  to  the  appellant,  who  was  president  of 
the  corporation,  the  indorsing  of  the  check  by  the 
appellant,  the  depositing  of  the  check  in  the  bank  to 
the  credit  of  the  corporation,  the  drawing  of  the  cor- 
poration's check  upon  the  funds  of  the  corporation  in 
part  so  made  up  in  the  bank,  in  payment  of  the  Dupe 
and  Higgins  note,  and  the  giving  of  the  note  in  suit 
It  is  stated  that  there  was  not  any  understanding  or 
agreement  between  Mossman  and  the  makers  that  the 
appellee  would  sign  the  note  with  the  appellant,  but 
they  both  negotiated  the  loan,  both  understood  the 
purpose  to  which  it  was  to  be  applied,  and  it  was 
understood  and  agreed  between  them  that  both  would 
sign  the  note,  and  the  appellant,  instead  of  himself 
presenting  the  note  to  the  appellee  for  his  signature^ 
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requested  Mossman  to  do  so,  in  which  request  Moss- 
man  by  his  act  acquiesced.  It  was  not  merely  upon 
the  request  or  suggestion  of  the  appellant  or  of  Moss- 
man,  made  after  a  completed  transaction  between 
Mossman  and  the  appellant,  that  the  appellee  signed. 
He  did  so  because  he  and  the  appellant  had  negotiated 
the  loan  from  Mossman  for  the  purpose  for  which  the 
borrowed  money  was  used,  and  understood  and  agreed 
that  the  appellee  was  to  sign  the  note  to  be  given 
therefor.  Mossman  recovered  judgment  agaihst  both 
the  makers,  and  this  he  could  not  rightfully  do  if  there 
were  no  consideration  for  the  note  as  to  the  appellee. 
It  is  not  contended  that  the  appellee  was  not  bound 
upon  the  note. 

"A  mere  naked  promise  to  pay  the  already  existing 
debt  of  another,  without  a  new  consideration,  is  void." 
Starr  v.  Earle,  43  Ind.  478. 

A  contract  of  suretyship  without  consideration  is 
void.  Brant  v.  Bamett,  10  Ind.  App.  653.  The  consid- 
eration for  the  surety^s  engagement  may  be  some  ben- 
efit or  advantage  to  the  principal  or  the  surety  or  some 
disadvantage  to  the  creditor.  Neither  of  the  parties 
to  the  Mossman  note  has  treated  the  promise  made 
by  the  appellee  through  his  signature  to  that  note  as  a 
promise  without  any  consideration  to  pay  a  pre-exist- 
ing debt.  It  does  not  appear  that  the  negotiation  for 
a  loan  in  which  both  the  appellant  and  the  appellee 
participated,  was  a  treaty  for  a  loan  to  the  appellant, 
or  that  the  appellee  had  requested  Mossman  to  make 
the  loan  to  the  appellant,  or  had  promised  to  become  a 
surety  for  the  appellant.  It  appears  that  it  was  for  a 
loan  for  the  purpose  of  paying  off  the  note  of  the  cor- 
poration. 

To  determine  properly  the  relations  of  the  parties 
to  the  Mossman  note,  the  whole  transaction  concern- 
ing it  should  be  looked  through. 
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The  various  successive  steps  relating  to  the  execu- 
tion of  that  note,  as  described  in  the  verdict,  should 
be  considered  together  as  forming  a  single  transac- 
tion, and,  so  considered,  it  would  seem  that  to  regard 
either  of  the  parties  to  this  appeal  as  surety  for  the 
other  would  be  giving  too  slight  significance  to  the 
substantial  facts.  They  borrowed  money  for  the  cor- 
poration in  which  they  were  both  interested  as  stock- 
holders, and  they  gave  their  joint  note  to  the  lender. 
Each  has  paid  a  like  amount  upon  the  judgment  ob- 
tained against  them  upon  that  note.  The  burden  was 
upon  each  to  show  that  he  was  a  surety  for  the  other. 
The  special  verdict  does  not  establish  the  suretyship 
of  either.  Neither  is  shown  to  have  a  right  to  recover 
of  the  other. 

The  judgment  is  reversed,  with  instruction  to  render 
judgment  upon  the  special  verdict  in  accordance  with 
this  opinion. 


Hopkins  et  al..  Receivers,  v.  Boyd. 

[No.  2,251.     Filed  June  9,  1897.] 

Nbqliosngb. —i^aiZroocb. — Loading  and  Unloading  Freight— -A  rail- 
road oompany  owes  to  a  i>erson  using  its  cars  in  loading  or  unload- 
ing freight  the  duty  of  using  care  to  protect  him  from  injury;  and 
where  such  person  was  in  the  car  shoveling  com,  he  was  not  guilty 
of  negligence  in  remaining  in  the  car  and  continuing  his  work 
while  the  car  was  being  moved,  where  he  had  no  notice  or  knowl- 
edge  that  the  car  was  about  to  be  moved,    p.  67. 

Evn>ENOB. — Defects, — Statement  Made  by  Agent  After  Injury. — Re- 
pair of  Defects  After  Injury, — Notice.— Harmless  Error.— The  ad- 
mission in  evidence  in  the  trial  of  a  cause  against  a  railroad  com- 
pany for  damages  caused  by  planks  projecting  from  a  lumber  pUe 
near  its  track,  of  statements  made  by  the  engineer  and  conductor 
shortly  after  the  injury,  instructing  witnesses  who  were  in  the  em- 
ploy of  such  company  to  remove  such  projecting  planks  was  im- 
proper, although  introduced  for  the  purpose  of  showing  knowledge 
of  such  dangerous  projections  on  the  part  of  the  company;  but 
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where  such  fact  so  sought  to  be  proved  was  clearly  established  by 
other  uncontradicted  testimony,  such  error  was  harmless,  pp,  7jh 
79. 

Same. — Damages, — Conditions  of  Defect  Before  and  After  Injury  — 
In  an  action  against  a  railroad  company  for  personal  injuries  to  a 
person  who  was  in  a  car  of  such  company  loading  grain,  caused  by 
reason  of  plank  striking  such  car  while  moving  past  lumber  piled 
near  the  track,  evidence  showing  the  condition  of  the  lumber  be- 
fore and  after  the  injury,  was  properly  admitted  for  the  purpose  of 
showing  its  condition  at  the  time  of  the  injury,    pp,  79,  80. 

Baxr.— Knowledge  of  Defects. — Notice. — Evidence  that  boards  pro- 
jecting from  a  pile  of  lumber  struck  a  passing  car  prior  to  an  acci- 
dent caused  by  such  projecting  boards,  is  admissible  in  the  trial  of 
such  cause  for  the  purpose  of  showing  notice  thereof,    p.  79. 

Complaint. — Contributory  Negligence. — An  averment  in  a  complaint 
against  a  railroad  company  for  damages  to  a  person  who  was  in 
one  of  the  company's  cars  shoveling  com,  that  as  the  car  was  being 
hauled,  he  stepped  to  the  door  on  the  side  of  the  car,  and  when  in 
that  position  th^  sliding  door  on  the  side  of  the  car  was  caught  by 
boards  projecting  from  a  pile  of  lumber  near  the  track,  and  'was 
closed  with  great  force,  thereby  striking  plaintiff  on  the  side  of  the 
head  and  injuring  him,  does  not  show  such  contributory  negli- 
gence on  the  part  of  plaintiff  as  to  overcome  the  general  averment 
of  freedom  from  fault,    p.  80. 

From  the  Posey  Circuit  Court.     Affirmed. 

J.  E.  Williamson^  CHlchrist  &  DeBruler  and  F.  P. 
Leonardy  for  appellants. 

O.  V.  MenzieSy  for  appellee. 

CoMSTOCK,  C.  J. — ^This  was  an  action  by  appellee 
against  appellants  to  recover  damages  for  personal 
injuries  received  by  appellee  whilst  engaged  as  a 
laborer  in  shoveling  corn  in  a  box  car  placed  upon  the 
switch  of  the  railway  company  at  New  Harmony,  Indi- 
ana. A  demurrer  to  the  complaint  was  overruled.  To 
this  ruling  appellants  excepted.  A  general  denial  was 
filed.  A  jury  trial  resulted  in  a  verdict  and  judgment 
for  appellee.  A  motion  for  a  new  trial  was  made  by 
appellants,  and  overruled,  and  exceptions  taken. 

The   errors   assigned   are,  the   overruling   of   the 
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demurrer  to  the  complaint,  and  the  overruling  of  ap- 
pellants' motion  for  a  new  trial. 

Appellants  discuss  the  assignments  of  error  in  the 
inverse  order  of  assignment,  and  we  will  consider 
them  in  the  same  order. 

The  second,  sixth,  seventh,  thirteenth,  fourteenth, 
sixteenth,  eighteenth,  nineteenth,  twenty-third,  twen- 
ty-fifth, twenty-seventh,  and  twenty-eighth,  are  not 
discussed,  and  under  the  well  established  rule  are 
deemed  waived. 

The  first  cause  assigned  for  a  new  trial  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence.  The 
record  discloses  that  appellee,  on  the  day,  and  at  the 
place  mentioned,  entered  a  box  car,  pursuant  to  his 
employment  by  a  shipper  of  grain,  and  with  the  con- 
sent of  appellants,  shoveled  corn  forward  and  back- 
ward in  the  car  as  the  same  was  hauled  to  the  side 
openings  of  the  car  by  teams;  that  while  he  was  en- 
gaged at  that  work,  appellants,  for  the  purpose  of 
moving  other  cars  on  the  switch  to  the  main  track, 
had  to  move  the  car  in  which  appellee  was  at  work  a 
short  distance  from  the  switch  to  the  main  track;  that 
the  intention  was  that  the  car  in  which  appellee  was 
at  work  should  be  at  once  returned  to  its  former  place 
on  the  switch;  that  some  time  between  the  starting  of 
the  engine  and  cars  from  the  switch,  and  their  arrival 
on  the  main  track,  appellee  was  injured  by  being 
struck  by  a  sliding  door  of  the  car,  and  jammed 
between  it  and  the  side  of  the  car,  and  was  found 
firmly  held  in  that  position  in  an  insensible  state  when 
the  car  had  reached  its  former  place  on  the  switch; 
that  the  car  had  been  assigned  by  the  shipper  to  be 
loaded  with  corn  at  the  place  where  it  was  when 
api>ellee  entered  it,  and  was  moved  forward  to  the 
main  track;  that  more  corn  was  to  be  hauled  which 
Vol.  18 — 6 
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appellee  was  to  shovel  into  position.  In  other  words, 
appellee  had  not  completed,  and  could  not  complete 
his  work  in  the  car  until  it  was  brought  back  to  be 
loaded;  that  all  notice  and  warning  as  to  the  move- 
ment of  the  car  from  the  switch  to  the  main  track  were 
given  and  intended  for  wagons  and  teams  then  close 
to  the  switch,  which,  if  left  standing  near  by  might 
interfere  with  the  movement  of  the  train. 

Appellee  is  uncontradicted  upon  the  point  that  he 
did  not  hear  the  signals  or  know  the  car  was  going  to 
move.  Appellee  is  corroborated  by  the  conductor,  that 
he  was  shoveling  corn  when  the  car  commenced  to 
move.  There  was  a  conflict  in  the  testimony  as  to 
appellee^s  position  when  the  car  commenced  to  move. 
Several  of  the  appellants'  witnesses  testified  that  he 
was  standing  in  the  south  opening  of  the  car  as  it  was 
being  moved  on  the  switch  towards  the  east,  and  was 
facing  the  south.  Appellee  testified  that  he  had 
reached  the  south  door  in  shoveling  corn,  and  had  just 
raised  up  in  the  opening  when  he  was  struck.  There 
is  no  dispute  that  there  were,  on  the  day  of  the  injury 
and  for  about  ten  days  prior,  several  pilfts  of  lumber 
close  to  the  south  side  of  the  switch,  and  one  of  them 
was  just  east  of  the  place  where  the  box  car  was  stand- 
ing when  appellee  began  his  work.  Appellee's  wit- 
nesses testified  to  marks  or  scratches  on  the  side  of  the 
car,  and  a  sliver  being  out  of  the  sliding  door;  that  the 
car  was  painted  red,  and  that  a  projecting  plank  of  a 
lumber  pile,  east  of  where  the  box  car  first  stood,  had 
red  paint  on  its  end  after  the  accident,  and  that  this 
plank  was  projecting  towards  the  south  side  of  the 
switch;  that  planks  of  this  lumber  pile  had  been 
heard  to  crack  and  scrape  the  cars  on  the  switch  some 
days  before  appellee  was  injured. 

Appellants'  theory  was  that  the  sliding  door  of  the 
box  car  was  slammed  to,  and  struck  appellee  by  the 
force  of  the  movement  in  the  jerking  of  the  train  when 
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the  engine  stopped  at  the  main  track.  Appellee^s  con- 
tention was  that  the  projecting  plank  caught  the  slid- 
ing door  as  the  car  passed  and  forced  it  suddenly  and 
with  great  force  on  to  him,  causing  the  injury  he 
received. 

Appellants'  counsel  in  their  able  brief  contend  that, 
although  appellee  was  in  the  car  upon  invitation  of 
the  appellants,  and  had  not  finished  the  work  he  was 
there  to  perform  at  the  time  he  received  the  injury 
for  which  he  sues,  it  was  his  duty  to  cease  work  and 
leave  the  car  when  it  began  to  move  from  the  switch 
to  the  main  track.  The  converse  of  this  is,  that  if 
appellee  did  nothing  wrong  in  continuing  the  work 
when  the  car  began  to  move,  but  of  right  remained  in 
the  car,  the  appellants  owed  him  the  duty  of  using 
care  to  protect  him  from  injury  while  moving  the  car, 
or,  if  he  did  not  know  the  car  was  going  to  move  until 
after  it  started,  he  was  not  in  duty  bound  to  leave  the 
car  in  motion,  for  he  was  not  informed  it  was  going  to 
move. 

Appellee  was  not  a  passenger  with  a  seat  assigned 
him,  and  with  a  right  to  leave  it  for  the  purpose  of  con- 
venience or  necessity  onl}(^  but  he  was  engaged  in 
work  in  an  ordinary  box  car,  with  only  openings  at  the 
sides.  The  nature  of  his  employment  required  him  to 
be  on  his  feet  moving  backwards  and  forwards  to  all 
parts  of  the  car.  As  the  corn  was  thrown  into  the  car 
he  had  to  move  it  to  the  front  or  rear  end  of  the  car, 
and  had  to  work  from  opening  to  opening.  At  times, 
necessarily,  he  had  to  have  a  part  of  his  body  in  the 
openings.  There  was  no  analogy  between  the  situa- 
tion of  appellee  and  that  of  a  passenger,  nor  do  the 
principles  of  law  imposing  upon  the  latter  the  observ- 
ance of  rules  as  to  the  keeping  of  a  seat  apply  to  him. 

In  Toledo^  etc.y  R.  R.  Co.  v.  Hauck,  8  Ind.  App.  367, 
and  in  Pittsburgh^  etc.y  R.  W.  Co.  v.  Ives,  12  Ind.  App. 
602,  the  doctrine  is  laid  down  that  a  railroad  com- 
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panj  which  is  a  common  carrier  of  goods,  and  by  its 
conduct  invites  or  induces  the  public  to  use  its  prem- 
ises, such  as  depots  and  other  places  set  apart  for 
receiving  and  discharging  freight,  is  under  special 
obligations  to  keep  such  premises  safe  for  such  use 
foi  all  persons  coming  upon  the  premises  to  transact 
business  with  such  company,  and  among  those  who 
are  entitled  to  this  protection  are  such  persons  as 
come  there  for  the  purpose  of  delivering  and  removing 
freight. 

Appellee  was  rightfully  in  the  car.  We  cannot  say, 
as  a  matter  of  law,  that  he  was  negligent  in  remaining 
there,  and  in  continuing  his  work.  There  is  no  evi- 
dence in  the  transcript  that  appellee  knew  that  the 
car  was  about  to  be  moved.  Had  he  jumped  from  the 
car  while  it  was  in  motion  he  would  have  left  a  place 
ordinarily  safe,  and  assumed  an  unnecessary  risk. 

Appellants  cite  DeBolt  v.  Kansas  City.^  etc.y  R.  W. 
Co.,  123  Mo.  496,  27  S.  W.  576;  Cleveland,  etc.,  R.  W. 
Co.  V.  Stephenson,  139  Ind.  641;  Murphy  v.  New  Yorky 
etc.,  R.  R.  Co.,  17  N.  T.  Supp.  302;  Bums  v.  Boston, 
etc.,  R.  R.  Co.,  101  Mafis.  50. 

Bums  V.  Boston,  etc.,  R.  it.  Co.,  supra,  wasan  action 
against  the  railroad  company  for  personal  injuries  to 
the  plaintiff.  It  appears  that  an  engine  and  cars  were . 
on  the  side  track  of  the  defendants,  and  one  of  the 
cars  was  to  be  loaded  with  lumber  by  Norcross  &  Com- 
pany, who  had  a  contract  with  defendants  for  its  trans- 
portation; that  the  plaintiff,  being  employed  by  Nor- 
cross &  Company  to  assist  in  placing  the  car  opposite 
to  their  lumber,  which  was  on  the  adjacent  wharf  of 
the  defendant,  uncoupled  the  car  and  pushed  it  op- 
posite to  the  lumber,  not  knowing  that  there  was  an 
engine  on  the  track;  that  in  coupling  the  cars  he  went 
between  them;  that  he  pushed  the  car  down,  walking 
on  the  track,  and  that  the  defendants'  servants  backed 
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the  engine  and  other  cars  npon  him^  and  he  was 
jammed  between  the  bnmpers  of  the  car,  and  injured. 
The  court  held  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  saying  that,  "for  anything  that 
appears  aflftrmatively,  it  was  the  exclusive  business  of 
the  defendants'  agents  to  place  the  cars  in  a  position 
to  be  loaded  by  the  owners  of  merchandise.  The  con- 
tract with  Norcross  &  Company  did  not  give  the  plain- 
tiff a  right  to  go  upon  the  side  track,  and  assist  in 
moving  the  car  down  to  the  place  to  be  loaded,  al- 
though the  car  so  moved  was  designed  for  the  use  of 
Norcross  &  Company.  The  plaintiff  was  not  requested 
by  the  agents  of  the  defendants  to  go  upon  the  track 
for  such  purpose,  nor  does  it  appear  that  they  had  any 
notice  that  he  was  there;  and  it  would  seem  that  in 
going  there  he  was  a  mere  trespasser.  After  the  car 
had  been  placed  in  position,  and  disconnected  from 
the  train  to  which  it  had  been  attached,  and  Norcross 
&  Company  had  commenced  loading  it  under  the  ar- 
rangement with  them,  the  defendants  would  indeed 
be  held  to  such  prudence  and  care  in  the  use  of  the 
tracks  as  would  be  consistent  with  the  safety  of  those 
engaged  in  loading  it.  Such  was  not  this  case;  and  if 
it  were,  it  does  not  appear  that  in  loading  the  car  it 
was  proper  or  necessary  for  the  plaintiff  to  place  him- 
self upon  the  track  between  the  car  which  he  was  load- 
ing and  the  rear  car  of  a  train  to  which  an  engine  was 
attached.'' 

In  DeBolt  v.  Kunsas  Citpy  etc.,  R.  W.  Co.y  supra,  the 
deceased  being  sent  by  his  employers  to  oversee  some 
of  their  men  unloading  stone  from  a  flat  car,  climbed  on 
the  car  to  speak  to  the  men.  While  they  were  talking, 
a  switch  engine  took  the  stone  car  and  four  other  cars 
behind  it  out  on  the  same  track,  then  dropped  a  car, 
and  "kicked"  the  others  back  on  the  side  track.  The 
men  on  the  stone  car  stayed  on  for  a  ride.    Deceased 
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and  another  sat  on  the  end  board  of  the  next  car, 
facing  the  stone  car.  The  "kick^'  was  somewhat 
harder  than  it  need  have  been,  and  the  brake  on  one 
of  the  cars  would  not  work.  As  they  were  about  to 
collide  with  the  standing  car,  several  persons  called 
to  them  on  the  stone  car  to  look  out.  Deceased's  com- 
panion threw  himself  back  into  the  car.  Deceased 
tried  to  jump  or  step  on  to  the  etone  car,  but  was 
thrown  between  the  cars,  and  killed.  Those  on  the 
stone  car  were  not  injured.  The  court  held  that  de- 
ceased's own  negligence  caused  his  death.  In  the 
opinion  the  court  said:  "The  case  is  wholly  wanting 
in  those  features  made  prominent  in  the  petition,  to 
wit,  that  of  a  workman,  busily  intent  upon  his  work 
of  unloading,  suddenly,  and  without  warning,  vio- 
lently thrown  against  stationary  cars,  and  hurled  from 
his  car  by  the  shock.  On  the  contrary,  the  facts  are, 
no  work  of  unloading  was  going  on,  and  the  intention 
to  move  the  car  in  the  switching  was  a  patent,  obvious 
fact  to  all  concerned,  and  it  is  not  true  that  Mr.  DeBolt 
was  thrown  from  the  car  on  which  his  employer's  stone 
was.  He  had  voluntarily  left  that  car,  and  gone  upon 
a  coal  car  without  permission,  and,  so  far  as  the  evi- 
dence discloses,  without  notice  to  the  servants  of  the 
company  who  were  doing  the  switching." 

In  Murphy  v.  New  York,  etc.,  R.  R.  Co.,  supra,  plain- 
tiff in  an  action  for  personal  injuries,  testified  that  he 
was  hauling  coal  by  team  from  a  gondola  car  of  de- 
fendant, from  which  the  coal  was  shoveled  into  a 
wagon  by  a  fellow  workman,  and  that,  pursuant  to  in- 
structions from  his  employer  to  see  how  much  coal 
there  was  left  in  the  car,  he  climbed  on  the  platform  of 
the  car,  and,  while  there,  certain  moving  cars  of  the  de- 
fendant came  in  contact  with  the  gondola,  resulting  in 
the  plaintiff's  foot  being  caught  between  the  bumpers, 
and  injured.   The  man  in  the  car  shoveling  coal  was 
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not  shown  to  have  been  incovenienced,  nor  was  it 
shown  that  it  was  necessary  for  the  plaintiff  to  climb 
on  the  platform  to  get  the  desired  information,  nor 
that  the  defendant  had  any  reason  to  suppose  he  was 
there.  There  was  no  evidence  showing  that  the  mov- 
ing cars  were  brought  to  their  position  in  any  other 
than  the  most  careful  and  usual  manner.  The  court 
held  that  the  jury  was  not  justified  in  finding  for  the 
plaintiff.  The  court  saying:  "It  was  not  shown  that 
the  defendant,  nor  any  of  its  servants  engaged  in  the 
management  and  movement  of  its  cars,  had  any  notice 
or  reason  to  suppose  that  the  plaintiff  was  or  was 
likely  to  be  on  the  outside  of  the  car,  or  in  a  position  to 
be  injured  by  the  contact  of  other  cars  with  the  one 
being  unloaded.  They  were,  no  doubt,  chargeable 
with  notice  that  a  man  was  engaged  in  shoveling  coal 
from  the  car,  and  they  were  bound  to  use  reasonable 
care  not  to  move  their  cars  in  such  a  way  as  to  en- 
danger his  safety;  and  so  it  seems  they  did.  The  nlan 
in  the  car  is  not  shown  to  have  been  in  any  way 
disturbed  or  inconvenienced.  The  adventure  of  the 
plaintiff  in  climbing  up  on  the  end  of  the  car  was  no 
part  of  the  operation  of  unloading  the  coal,  and  the 
information  which  he  sought  to  obtain  for  his  em- 
ployer might,  it  would  seem,  have  been  as  readily  ob- 
tained by  inspection  from  either  his  empty  or  his 
loaded  wagon,  both  of  which  were  placed  close  to  the 
side  of  the  car,  as  from  the  precarious  footing  on  the 
end  of  the  car  itself.  It  may  be  conceded  that  he  was 
guilty  of  no  wrong  or  trespass  in  climbing  upon  the 
car;  but  even  then,  in  the  absence  of  notice  to  the  de- 
fendant that  he  had  or  was  likely  to  have  done  so,  he 
did  it  at  his  own  risk  of  the  dangers  incident  to  such 
an  undertaking.  Under  those  circumstances,  it  is  im- 
possible to  see  that  the  defendant  owed  to  the  plaintiff 
a  duty  of  even  ordinary  care  in  the  movement  of  their 
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cars;  but,  if  such  were  required,  there  is  nothing  to 
show  that  it  was  omitted  on  the  occasion  of  this  ac- 
cident." 

In  Cleveland,  etc.,  R.  W.  Co.  v.  Stephenson,  supra^  the 
court  held  that  the  complaint  for  personal  injury  was 
drawn  upon  the  theory  of  negligence  by  the  railroad 
company  in  causing  the  injury  to  the  plaintiff,  a  serv- 
ant of  C,  engaged  at  the  time  with  C.  in  loading  hogs 
in  a  car  furnished  by  the  railroad  company  for  C.  upon 
his  request.  It  was  found  that,  without  notice  to  ap- 
pellant of  an  intention  to  load  said  hogs,  api)ellee  and 
one  of  his  employes  went  to  the  stock  yards  of  the  ap- 
pellant, where  they  found  on  the  side  track  several 
cars  east  of  the  chute;  that  they  pushed  one  of  said- 
cars  up  to  said  chute,  and  loaded  the  same  without  the 
knowledge  of  the  railroad  company  of  the  intention 
so  to  move  said  car  and  to  load  it  with  said  hogs,  and 
said  company  did  not  know  of  the  loading  of  said  car 
while  the  loading  was  in  progress.  While  the  appel- 
lee was  so  engaged,  the  appellant's  employes  caused 
three  empty  cars  to  be  driven  upon  the  switch,  and  in 
violent  contact  with  said  car,  catching  the  appellee's 
foot  between  the  car  door  and  a  post,  and  inflicting^ 
the  injury  complained  of.  The  court  held  that  if  the 
appellee,  without  notice  to,  or  the  knowledge  of  the 
company,  took  possession  of  any  one  of  the  cars,  moved 
it  to  the  chute,  and  loaded  it  with  hogs,  he  was  at  best 
a  mere  licensee,  if  not  a  trespasser.  In  either  case 
the  company  owed  him  no  protection  from  its  mere 
negligence. 

The  facts  in  the  foregoing  cases,  upon  which  appel- 
lants rely,  are  distinguishable  from  those  in  the  case 
at  bar.  The  principles  of  law  they  announce  are  not 
in  conflict  with  those  laid  down  in  opinions  previously 
herein  cited. 

There  is  a  conflict  in  the  testimony  of  the  witnesses 
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as  to  the  position  of  appellee  a  short  time  before  he 
received  the  injury.  He  testified  that  he  had  just 
raised  up  from  his  work  at  the  south  opening  of  the 
car,  and  that  he  was  not  standing  in  the  opening  when 
the  car  moved.  It  was  for  the  jury  to  determine  his 
position  from  all  the  evidence.  The  jury  were  in- 
formed of  all  the  circumstances.  The  car  floor  had 
com  piled  on  both  sides  of  the  space  between  the 
openings;  he  had  just  cleared  that  space,  and  reached 
the  south  side  of  the  car;  there  were  no  seats.  If  the 
jury  believed  that  he  was  standing  in  one  of  the  only 
two  openings  of  the  car,  they  evidently  concluded  that 
his  conduct  was  that  of  an  ordinarily  prudent  man 
under  the  circumstances.  The  jury  accepted  as 
proven  the  theory  of  appellee  that  the  projecting 
plank  caught  the  sliding  door  as  the  car  passed,  and 
forced  it  suddenly  and  with  great  force  onto  him, 
causing  the  injury  he  received.  The  jury  evidently 
found  that  the  lumber  so  near  the  track  was  an  ob- 
struction to  the  proper  movement  of  the  car,  and  that, 
under  the  circumstances,  it  was  negligence  upon  the 
part  of  the  appellants  to  permit  it  so  to  remain ;  that 
this  projecting  plank  striking  the  sliding  door,  was 
the  proximate  cause  of  the  injury,  and  that  appellee 
was  not  guilty  of  negligence  proximately  contributing 
to  his  injury. 

The  third  cause  for  a  new  trial  is  the  refusal  of  the 
court  to  give  instruction  number  one,  asked  by  appel- 
lants, which  was,  that  the  evidence  was  not  sufficient 
to  sustain  a  verdict  for  the  plaintiff,  and  directing  the 
jury  to  find  for  the  defendants.  The  instruction  was 
correctly  refused.  The  facts  and  circumstances  dis- 
closed by  the  evidence  made  a  case  very  properly  sub- 
mitted to  the  jury. 

Causes  four,  five,  eight,  nine,  ten,  eleven,  twelve,  and 
fifteen  for  a  new  trial  relate  to  the  giving  of  instruc- 
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tions  by  the  court  of  its  own  motion,  the  giving  of  in- 
structions at  the  request  of  the  appellee,  and  to  the  re- 
fusal of  the  court  to  give  certain  instructions  besides 
number  one,  refused,  asked  by  appellants.  We  be- 
lieve the  instructions,  taken  together  as  given  to  the 
jury,  fairly  stated  the  law  applicable  to  the  case,  and 
that  the  instructions  which  were  proper  which  were 
requested  by  appellants  and  refused  by*  the  court, 
were  included  in  instructions  given,  and  that  there- 
fore appellants  were  not  harmed  by  these  rulings. 

We  will  consider  the  twentieth  and  twenty-first 
causes  for  a  new  trial  together.  The  twentieth  cause 
is  the  permitting  of  a  witness,  Carl  Hill,  to  testify  that 
after  the  accident  had  happened,  the  engineer  told 
him  to  chop  off  a  plank,  or  saw  it  off,  at  the  lumber 
pile,  and  that  there  was  a  plank  extending  too  far 
towards  the  railroad,  and  that  he,  the  witness,  after- 
wards chopped  it  off.  Hill,  at  the  time  of  the  accident, 
was  in  the  employ  of  appellants  as  a  section  hand  on 
the  part  of  the  road  where  the  switch  was  located.  He 
shared  with  others  the  duty  of  caring  for  appellant's 
track.  The  twenty-first  cause  for  a  new  trial  is,  that 
the  court  erred  in  permitting  James  Hedge  to  testify 
that  he,  the  witness,  met  Frank  Carr,  the  conductor 
who  had  charge  of  the  train  in  which  appellee  was  in- 
jured, in  the  evening  after  the  accident  happened  to 
appellee,  and  he  said  to  the  witness :  "We  killed  a  nig- 
ger down  there  this  evening.  You  go  move  that  lum- 
ber back  in  the  morning  right  away;"  and  also  said  to 
the  witness  that  the  lumber  was  too  near  the  track; 
and  that  the  court  erred  in  permitting  the  witness  to 
testify  that  he  went  the  next  morning  and  straight- 
ened up  the  lumber  the  best  he  could. 

The  objection  to  proof  of  these  statements  of  the 
engineer  and  conductor  is  that  they  took  place  after 
the  accident  at  a  different  place,  were  not  res  gestae^ 
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were  hearsay,  and  that  these  agents  were  not  author- 
iezd  to  make  such  statements  by  the  receivers. 

This  testimony  was  oiBfered,  as  stated  at  the  time, 
and  admitted  by  the  court,  for  the  sole  purpose  of 
proving  notice  of  the  location  of  the  lumber  to  the  de- 
fendants, and  not  for  the  purpose  of  proving  negli- 
gence. 

The  court,  in  further  emphazing  this  fact  in  its  in- 
structions, informed  the  jury  that  such  testimony  was 
not  to  be  considered  as  sustaining  the  charge  of  neg- 
ligence on  the  part  of  the  defendants,  but  was  com- 
petent only  for  the  purpose  of  tending  to  show  knowl- 
edge on  the  part  of  appellants  of  the  condition  of  the 
track  and  obstructions  to  it,  if  any,  at  the  time  of  the 
occurrence. 

The  decisions  upon  this  class  of  evidence  are  not 
uniform,  some  holding  that  the  declarations  of  an 
agent  or  employe  after  the  transaction  are  not  admis- 
sible for  any  purpose.  It  has  been  held,  however,  in  a 
number  of  cases,  that,  under  certain  conditions,  the 
statements  of  agents  and  officers  may  be  introduced 
in  evidence  against  the  principal,  not 'for  the  purpose 
of  showing  negligence,  but  only  for  the  purpose  of 
showing,  or  tending  to  show  knowledge. 

In  Chapman  v.  Erie  Railway  Co.,  55  N.  Y.  584,  and  the 
Huntington,  etc.,  R.  R.  Co.  v.  Decker,  82  Pa.  St.  119,  it  is 
held  that  the  declaration  of  an  agent  made  at  the  time 
of  a  particular  transaction,  while  acting  within  the 
scope  of  his  duties,  may  be  given  in  evidence  against 
his  principal.  Otherwise,  if  made  after  the  transac- 
tion is  fully  completed  and  ended. 

In  St.  Louis,  etc.,  R.  W.  Co.  v.  Weaver,  35  Kas.  412, 11 
Pac.  408,  the  court  held  that  where  the  chief  civil  en- 
gineer, having  charge  of  the  construction  and  repairs 
of  a  railroad,  and  the  division  roadmaster  having 
charge  of  a  division  of  a  road,  for  the  purpose  of  keep- 


76         APPELLATE  OOUET  OF  INDIANA, 

Hopkins  et  al..  Receivers,  v.  Boyd. 

ing  it  in  condition,  had  a  conversation  prior  to  the  oc- 
currence of  the  accident  on  account  of  which  the  ac- 
tion was  instituted,  with  regard  to  the  condition  of 
the  improvements  of  a  particular  portion  of  the  road 
within  that  division,  the  declaration  of  the  chief  civil 
engineer  made  in  such  connection  may  be  given  in  evi- 
dence as  against  the  railroad  company  for  the  purpose 
of  showing  that  the  railroad  had  notice  of  the  dan- 
gerous condition  of  a  particular  portion  of  the  road 
within  that  division.  The  injuries  complained  of  were 
caused  by  the  alleged  incapacity  of  a  passageway  for 
.water,  and  the  court  permitted  the  plaintiff  to  intro- 
duce evidence  to  prove  that  the  defendant,  after  the 
accident,  enlarged  the  capacity  of  such  waterway. 
The  court  held  that  this  evidence  did  not  of  itself 
prove  negligence,  nor  that  the  defendant  had  notice  of 
the  insufficiency  of  the  waterway  prior  to  the  acci- 
dent, nor  that  it  might  have  had  such  notice  by  the 
exercise  of  reasonable  diligence,  nor  that  it  did  not 
exercise  such  diligence,  but  at  most  it  only  tended  to 
prove,  by  way  of  admission  on  the  part  of  the  defend- 
ant, that  the  waterway  was  originally  too  small,  and 
the  introduction  of  such  evidence  for  that  purpose  was 
not  erroneous. 

In  McDermott  v.  Hannibal^  etc.,  R.  W.  Co.y  87  Mo.  285, 
it  was  held  that  the  declaration  of  the  roadmaster, 
who  has  authority  to  employ  and  discharge  the  sec- 
tion foreman,  that  the  latter  was  not  a  good  railroad 
man,  is  not  admissible  to  prove  the  fact  that  the  sec- 
tion foreman  was  incompetent,  but  is  admissible  to 
prove  that  the  company  had  notice  of  his  incom- 
petency, if  such  incompetency  is  established  by  other 
evidence,  or  there  was  other  evidence  tending  to  es- 
tablish it,  and,  such  declarations  being  admitted,  its 
effect  should  be  so  controlled  by  an  instruction. 

In  City  of  Delphi  v.  Lowery,  Admr.,  74  Ind.  520,  which 
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was  an  action  against  the  city  by  the  representative 
of  a  person  whose  death  was  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  it  was  held 
competent  for  the  purpose  of  showing  that  a  muni- 
cipal corporation  had  notice  of  a  dangerous  place 
Vk  ithin  or  near  the  limits  of  one  of  its  city  streets  that 
other  persons  had  been  previously  injured  at  that 
place.  The  court,  by  Elliott,  J.,  says  that,  "as  it  tended 
to  prove  this  fact,  it  was  admissible;  and,  if  appellants 
had  desired  to  guard  against  its  improper  application 
by  the  jury,  they  should  have  asked  an  instruction 
limiting  it  to  its  legitimate  purpose." 

In  City  of  Lafayette  v.  Weaver ^  92  Ind.  477,  which 
was  a  suit  against  a  city  for  an  injury  caused  by  a  de- 
fective sidewalk,  the  trial  court  admitted  the  record 
of  the  proceedings  of  the  council  after  the  accident, 
showing  an  order  to  the  engineer  to  examine  the  de- 
fective walk,  and  report  a  remedy.  The  Supreme 
Court,  speaking  by  Black,  commissioner,  said :  "This 
was  not  admissible  to  prove  negligence  on  the  part 
of  the  city,  the  question  as  to  which  was  to  be  deter- 
mined by  what  was  known  before  and  at  the  time  of 
the  accident.  ♦  ♦  ♦  But  it  was  proof  of  the  city^s 
recognition  of  the  defect  in  the  sidewalk  as  one  which 
the  city  was  bound  to  repair,  and  was  admissible  for 
such  purpose,  though  the  city's  obligation  to  keep 
that  place  in  good  condition  were  sufficiently  shown 
by  other  evidence.  By  proper  request,  the  appellant 
could,  through  an  instruction,  cause  the  restric- 
tion of  the  evidence  to  its  legitimate  effect."  Citing 
Dougan  v.  Champlainj  etc.,  Co.,  66  N.  T.  1;  SewcUl  v. 
City  of  CohoeSj  11  Hun.  626;  City  of  Huntington 
V.  Mendenhdlly  73  Ind.  460;  City  of  Delphi  v.  Lowery, 
supra. 

"Neither  the  declarations  nor  admissions  of  an 
agent,  made  after  the  event  to  which  they  refer  has 
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transpired,  can  be  received  as  evidence  to  bind  his 
principal,  unless  they  are  so  immediately  connected 
therewith  as  to  become  a  part  of  the  res  gestaeJ^  The 
statements  testified  and  excepted  to  were  no  part  of 
the  transaction.  Pittsburgh^  etc.y  R.  B.  Co.  v.  Theobald^ 
51  Ind.  246. 

In  LaRose  v.  Logansport  National  Bank,  102  Ind.  346, 
the  Supreme  Court  says:  "Conceding  that  it  was  com- 
petent to  prove  the  fact  that  the  cashier  was  in  the 
habit  of  becoming  intoxicated,  to  the  neglect  of  his 
duties,  and  that  it  was  competent  to  prove  that  the 
oflBcers  of  the  bank  had  knowledge  of  the  fact,  it  was 
not  competent  to  prove  it  by  introducing  in  evidence 
admissions  made  by  an  officer  or  agent  of  the  bank 
after  the  fact  occurred." 

"A  declaration  of  an  agent  which  is  a  combination 
of  an  opinion  and  a  narrative  of  a  past  event  cannot 
be  part  of  the  res  gestae.^^  Ohio,  etc.,  R.  W.  Go.  v.  Stein, 
133  Ind.  243. 

In  the  case  at  bar,  the  statements  testified  and  ob- 
jected to  were  made  at^  a  different  time  and  place 
from  the  occurrence  of  the  accident. 

A  collection  of  decisions  upon  this  question  will  be 
found  in  Kepalje  &  Mack's  Digest  of  Railway  Law, 
vol.  5,  pages  460  and  463,  to  which  reference  is  made. 

We  do  not  deem  it  necessary  to  prolong  this  opinion 
with  further  citations.  In  harmony  with  the  weight 
of  the  authorities,  we  believe  the  statements  made 
by  the  conductor  and  engineer  were  improperly  ad- 
mitted. The  admission  of  improper  testimony  is  pre- 
sumed to  be  prejudicial  to  the  party  over  whose  ob- 
jections said  testimony  is  admitted;  yet,  if  the  facts 
sought  to  be  proven  by  such  improper  evidence  are 
clearly  established  by  other  uncontradicted  testimony, 
such  error  will  be  held  to  be  harmless.  There  was 
abundant  evidence,  uncontradicted,  to  the  effect  that 


MAY  TERM,  1897— Vol.  18.  79 

Hopkins  et  al.  Receivers,  v.  Boyd. 

the  lumber  had  been  at  the  place  of  the  accident  about 
two  weeks;  that  a  portion  of  it  was  irregularly  and 
unevenly  piled;  that  some  of  the  planks  projected 
toward  the  railroad  far  enough  to  be  touched  by  a 
passing  box  car;  the  length  of  time  the  lumber  had 
been  piled  there,  its  condition,  its  proximity  to  the 
railroad  track,  the  frequent  passage  of  trains,  were 
sufficient  to  justify  the  jury  in  concluding  that  appel- 
lant had  knowledge  of  the  location  and  condition  of 
the  lumber  with  reference  to  its  tracks,  omitting  the 
improper  testimony  of  these  witnesses  to  which  ap- 
pellant objected. 

The  twenty-second  reason  for  a  new  trial  is  that  the 
court  erred  in  permitting  the  witness,  Fred  Shaffer,  to 
testify  that  some  seven  days  before  the  accident,  the 
witness,  while  standing  on  the  track  below  and  near 
the  lumber  pile,  saw  some  cars  go  by  the  lumber  pile, 
and  saw  a  car  struck  by  the  lumber  pile,  and  a  plank 
drop  or  fall  out  of  the  pile. 

The  evidence  for  appellee  shows  that  he  was  not  in 
the  vicinity  of  the  lumber  pile  for  several  months  prior 
to  the  accident,  and  did  not  know  anything  of  the  pile 
of  lumber  when  he  went  to  work,  and  when  he  was  in- 
jured. It  was  proper  for  him  to  bring  knowledge  of 
the  condition  of  the  pile  to  appellants.  To  do  this,  he 
had  the  right  to  prove  that  the  lumber  pile  near  the 
switch  where  he  was  injured  was  in  about  the  same 
condition  a  short  time  before  and  after  the  accident, 
as  tending  to  show  the  condition  at  the  time  of  the 
accident.  Another  witness  testified  to  the  condition 
of  the  pile  the  next  morning  after  the  accident.  The 
eflfect  of  this  evidence  was  to  show  that  it  was  in  about 
the  same  condition  before  and  after  the  plaintiff  re- 
ceived the  injury.  Shaffer's  evidence  was  proper  to 
show  the  condition  of  the  lumber  prior  to  the  accident 
with  reference  to  the  railroad  track,  also  that  boards 
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had  been  struck  by  passing  cars^  as  tending  to  show 
knowledge  of  appellants.    Its  weight  was  for  the  jury. 

The  next  and  last  assignment  of  error  discussed  is 
the  overruling  of  the  demurrer  to  the  complaint.  Sub- 
stantially the  same  arguments  are  used  as  in  support 
of  the  first  cause  for  a  new  trial.  Appellants  contend 
that  the  averment  "that  as  the  car  was  being  hauled 
he  stepped  to  the  door  on  the  side  of  the  car,  and  when 
in  that  position  the  sliding  door  on  the  side  of  the  car 
was  caught  by  the  said  projecting  board,  and  was  sud- 
denly and  with  great  force  closed;  that  as  said  door 
closed  it  struck  plaintiff  on  the  side  of  the  head  and 
body,  jamming  him  hard  against  the  door,  and  hold- 
ing him  there,"  etc,  shows  contributory  negligence 
upon  the  part  of  appellee,  which  is  not  cured  by  the 
general  averment  of  freedom  from  fault. 

What  we  have  already  said  sufficiently  indicates  the 
opinion  of  the  court  upon  the  question  of  contributory 
negligence  on  the  part  of  the  appellee,  and  upon  the 
sufficiency  of  the  complaint. 

We  find  no  error  for  which  the  judgment  of  the 
court  below  should  be  reversed.    Judgment  affirmed. 


Fassnacht  v.  The  Emsing  Gagen  Company. 

[No.  1,878.    Filed  February  8, 1897.    Rehearing  denied  June  9,  1897.] 

Prinoipal  and  Subety. — Failure  of  Principal  to  Sign  Instrument — 
Where  a  person  signs  a  note  as  surety  for  another  without  an  agree- 
ment that  the  latter's  signature  would  be  obtained,  the  failure  to 
obtain  such  signature  will  not  release  the  surety,    pp.  82,  8S. 

Sahs. — Fraudulent  Concealment  of  Facts  From  Surety. — One  who 
believes  that  she  is  executing  a  note,  simply  as  surety,  for  the  value 
of  goods  purchased  by  her  son  from  the  payee  at  the  time,  is 
entirely  released  from  liability  where  the  payee  knew  such  to  be 
her  belief,  and  did  not  inform  her  that  a  preexisting  debt  was  in- 
cluded,   pp.  8S,  84. 

Instruction. — Principal  and  Surety. — An  instruction  that  if  a  note 
in  suit  '4s  a  perfect  note  on  its  face,  this  is  a  strong  inference  that 
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the  party  signing  the  same  did  so  as  principal,  and  not  otherwise," 
invades  the  province  of  the  jury  and  is  erroneous.    j>.  86, 

From  the  Tippecanoe  Circuit  Court.   Reversed. 

Charles  H.  HendersoUj  for  appellant. 

O.  P.  Haywood  and  C  A,  Burnett^  for  appellee. 

Black,  J. — This-  was  an  action  upon  a  promissory 
note  for  |219.10,  with  interest  and  attorney's  fee, 
brought  by  the  appellee,  the  payee,  against  the  appel- 
lant, the  maker. 

There  was  an  answer  in  five  paragraphs.  The  first 
paragraph  was  a  general  denial.  The  second  was  a 
plea  of  want  of  consideration.  The  third  alleged 
that  the  appellant  signed  the  note  as  surety  for  her 
son,  Henry  Fassnacht,  and  that  for  all  of  the  note  over 
$176.00  there  was  no  consideration.  In  the  fourth,  the 
appellant  alleged  that  she  did  not  execute  the  note. 
In  the  fifth,  she  alleges  that  her  signature  to  the  note  . 
was  procured  by  fraud  on  the  part  of  the  appellee 
toward  the  appellant,  in  this:  That  the  appellant  is  an 
old  German  woman  and  not  able  to  read  the  English 
language,  and  speaks  English  quite  poorly,  and  is  not 
versed  in  the  ways  of  business;  that  on  the^date  on 
which  the  note  was  signed  Peter  Gagen,  "one  of  the 
plaintiffs  or  members  of  the  plaintiff^s  firm,"  came  to 
the  appellant's  house  in  the  country,  and  gave  the  note 
to  appellant  to  sign;  that  said  Gagen  told  her  that  it 
was  all  right  for  her  to  sign  the  note,  as  she  was  going 
security  for  her  son  Henry,  that  Henry  had  purchased 
goods  at  appellee's  place  of  business,  and  said  she  was 
to  go  his  security;  that  he  did  not  tell  her  the  amount 
of  the  note,  nor  did  she  know  the  amount;  that  she 
signed  the  note  with  the  understanding  that  she  was 
to  go  her  son,  Henry  Fassnacht's,  security;  that  her 

Vol.  18—6 
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son  Henry  never  signed  the  note  as  principal,  nor  did 
he  owe  or  purchase  goods  to  the  amount  of  $219.10  of 
the  appellee;  that  her  son  Henry  purchased  of  the 
appellee  the  sum  of  $176  worth  of  goods,  and  no  more ; 
that  the  appellee  fraudulently  and  without  right  made 
out  the  note  for  $219.10,  and  fraudulently  procured  the 
appellant's  signature  thereto  with  the  intent  to  cheat 
and  defraud  the  appellant ;  that  the  note  was  without 
any  consideration  whatever ;  that  the  appellant  never 
owed  the  appellee  any  sum  of  money ;  that  she  never 
agreed  to  stand  good  for  any  goods  purchased  by  her 
son  Henry,  OP  any  other  person,  from  the  appellee;  that 
she  signed  the  note  believing  that  she  was  only  giving 
security  for  her  son  Henry;  that  the  appellant  failed 
to  get  said  Henry  Fassnacht  to  sign  the  note;  that  he 
never  did  sign  it;  and  that  it  was  given  without  con- 
sideration to  the  appellant.  The  fourth  and  fifth  para- 
graphs of  answer  were  sworn  to  by  the  appellant. 

The  appellee  replied  to  all  the  paragraphs  of 
answer  except  the  first  by  general  denial. 

The  cause  was  tried  by  jury,  and  a  verdict  was 
returned  for  the  appellee  in  the  sum  of  $201.10,  of 
which  the  sum  of  $25  was  for  attorney's  fee. 

The  appellant's  motion  for  a  new  trial  was  over- 
ruled, and  this  ruling  is  assigned  as  error.  Under  this 
assignment  the  appellant  has  insisted  in  argument, 
first,  that  the  verdict  was  contrary  to  law,  and  not  sup- 
ported by  sufficient  evidence. 

The  evidence  was  somewhat  conflicting  as  to 
whether  the  appellant  signed  the  note  with  the  under- 
standing that  she  was  doing  so  as  "security"  for  her 
son  Henry,  though  there  was  much  evidence  to  the 
contrary. 

There  was  no  evi.dence  whatever  of  any  promise  or 
agreement  that  the  signature  of  the  son  would  be 
secured  or  made,  or  of  any  direction  from  any  x>er8on 
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that  it  should  be  obtained ;  nor  was  there  any  allega- 
tion of  such  a  promise  or  agreement  or  direction  in  the 
pleadings. 

The  mere  fact,  if  it  was  a  fact,  that  the  appellant 
executed  the  note  as  "security"  for  her  son  would  not 
release  her,  though  it  was  signed  by  her  alone.  See 
McQuesten  v.  Noyes,  6  N.  H.  19 ;  Fowler  v.  BrookSy  13  N. 
H.  240;  Brandt,  Sur.  and  Guar.,  section  38. 

In  the  amount  of  the  note  was  included  the  sum  of 
143.00,  which  was  a  preexisting  debt  of  the  son  Henry 
to  the  appellee,  or  which  he  had  agreed  to  pay  the 
appellee  for  goods  theretofore  furnished  by  the  appel- 
lee to  a  saloon  conducted  by  one  Rosenburger,  or  in  his 
name.  At  the  time  the  note  was  given,  the  son,  Henry, 
purchased  goods  to  the  amount  of  fl76.10  from  the 
appellee.  There  was  some  evidence  to  the  effect  that 
it  was  agreed  between  the  appellee  and  the  said  Henry 
that  this  preexisting  debt  should  be  included  in  the 
note.  But  as  to  whether  there  was  such  an  agreement, 
the  evidence  was  conflicting. 

There  was  evidence  from  which  it  might  have  been 
inferred  by  the  jury  that  the  appellant  had  no  knowl- 
edge that  the  note  was  being  given  for  more  than  the 
amount  of  the  goods  then  being  purchased  by  her  son, 
and  that  she  understood  that  she  was  giving  the  note 
for  goods  so  then  being  purchased  only,  and  that  the 
appellee,  the  payee,  who  presented  the  nofe  for  her  sig- 
nature in  the  absence  of  her  said  son,  ^new  that  the 
appellant  was  thus  misinformed  concerning  the  con- 
sideration, and  did  not  inform  her  that  the  amount  of 
the  note  included  the  preexisting  debt,  but  concealed 
that  fact  from  her.  We  do  not  intend  to  intimate  an 
opinion  as  to  the  preponderance  of  the  evidence  upon 
this  question.  This  question  of  fraudulent  conceal- 
ment, and  the  question  as  to  the  appellant's  suretyship 
were  both  before  the  jury  for  decision. 
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If  the  appellant  signed  as  a  surety,  although  she 
must  be  held  bound  to  know  the  amount  of  the  note 
which  she  signed  without  any  misrepresentation  or 
concealment  on  the  part  of  the  payee  concerning  the 
contents  of  the  note,  yet  if  she  believed  she  was  giving 
the  note  for  its  full  amount  for  goods  then  purchased 
by  her  son  from  the  payee,  and  the  payee  knew  this  to 
be  her  belief,  it  was  his  duty  to  inform  her  that  it 
included  the  preexisting  debt,  and  the  failure  to  per- 
form this  duty  was  in  law  a  fraud  upon  the  surety 
which  would  release  her  from  the  entire  contract. 

In  Warren  v.  Branch,  15  W.  Va.  21, 35,  the  court  con- 
cluded.that  unless  inquired  of  by  the  surety,  a  creditor 
is  under  no  obligation  to  disclose  facts  in  no  manner 
connected  with  the  business  which  is  the  subject  of  the 
suretyship,  though  such  facts  would  probably  have  a 
decided  influence  on  the  surety  in  entering  into  or  de- 
ciding to  enter  into  his  contract  of  suretyship;  but  that 
if  a  material  fact  connected  with  the  contract  of  sure- 
tyship which  might  influence  the  surety  in  entering 
into  the  contract,  is  fraudulently  concealed  with  a  view 
to  benefit  the  creditor,  such  concealment,  though  no 
inquiry  has  been  made  by  the  surety,  would  vitiate  the 
contract  of  suretyship,  and  discharge  the  surety. 

In  Franklin  Bank  v.  Cooper,  36  Me.  179,  it  was  said: 
"To  receive  a  surety  known  to  be  acting  upon  the  be- 
lief that  there  are  no  unusual  circumstances  by  which 
his  risk  will  be  materially  increased,  well  knowing 
that  there  are  such  circumstances,  and  having  a  suit- 
able opportunity  to  make  them  known,  and  withhold- 
ing them,  must  be  regarded  as  a  legal  fraud,  by  which 
the  surety  will  be  relieved  from  his  contract.^' 

It  was  held  in  this  case  that  the  bond  of  a  bank 
cashier,  framed  to  cover  past  as  well  as  future  delin- 
quencies, would  be  invalid  against  a  surety  if  his  name 
was  procured  at  the  desire  of  the  directors,  they  know- 
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ing  that  past  defalcations  existed,  of  which  he  was 
ignorant,  and  withholding  the  knowledge  from  him, 
though  with  a  suitable  opportunity  to  communi- 
cate it. 

In  Doughty  v.  Savage,  28  Conn.  146,  155,  it  is  said: 
"It  is  a  clear  and  well  settled  principle  that  a  security 
given  by  a  surety  is  voidable  on  the  ground  of  fraud,  if 
there  is,  with  the  knowledge  or  assent  of  the  creditor, 
such  a  misrepresentation  to,  or  concealment  from  the 
surety,  of  the  transaction  between  the  creditor  and  his 
debtor,  that,  but  for  the  same  having  taken  place, 
either  the  suretyship  would  not  have  been  entered 
into  at  all,  or  being  entered  into,  the  extent  of  the 
surety's  liability  might  be  thereby  increased."  See, 
also,  Farmers^  NaVl  Bank  v.  VanSlyke,  49  Hun.  7; 
Ham  v.  Oreve,  34  Ind.  18;  Taylor  v.  Lehman,  74  Ind. 
418;  Wilson  v.  Town  of  Monticello,  85  Ind.  10,  17; 
Lucas  V.  Owens,  113  Ind.  621;  Springfield,  etc.,  Co.  v. 
Park,  3  Ind.  App.  173;  Brandt,  Sur.  and  Guar.,  section 
419. 

Thus  it  was  a  material  question  whether  the  note 
was  signed  by  the  appellant  as  principal  or  as  surety. 

The  court  in  one  of  its  instructions  told  the  jury 
that  if  the  note  in  suit  "is  a  perfect  note  on  its  face, 
this  is  a  strong  inference  that  the  party  signing  the 
same  did  so  as  principal,  and  not  otherwise/' 

This  instruction  was  erroneous.  It  invaded  the 
province  of  the  jury;  inasmuch  as  it  is  for  the  jury, 
and  not  for  the  judge,  to  draw  inferences  of  fact  from 
the  evidence,  and  to  pass  upon  the  weight  or  strength 
of  evidence  from  which  inferences  of  fact  are  to  be 
drawn.  Union,  etc.,  Co.  v.  Buchanan,  100  Ind.  63; 
Wood  V.  Deutchman,  75  Ind.  148;  Huffman  v.  Cauble, 
86  Ind.  591;  Louisville,  etc.,  R.W.  Co.  v.  Falvey,  104 
Ind.  409;  Pancake  v.  State,  81  Ind.  93;  Story  y.  State, 
99  Ind.  413;  Home  Ins.  Co.  v.  Marple,  1  Ind.  App.  411. 
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For  this  error  the  judgbient  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

On  Petition  for  Rbheaking. 

Black,  J. — No  question  arose  under  the  pleadings 
as  to  the  effect  of  a  promise,  agreement,  suggestion,  or 
direction  to  procure  the  signature  of  the  appellant's 
son  to  the  note  in  suit. 

If  it  was  understood  and  agreed  between  the  appel- 
lee and  the  appellant  that  the  note  was  being  given 
and  accepted  as  a  security  for  an  indebtedness  of  the 
appellant's  son  to  the  appellee,  then  being  contracted 
upon  condition  of  the  procurement  of  such  security, 
then,  whether  it  was  or  was  not  agreed  that  the  son 
should  sign  the  note,  the  appellant  was  entitled  to  the 
protection  which  the  rules  of  law  give  to  a  surety,  and 
she  would  be  relieved  by  a  fraudulent  concealment  as 
mentioned  in  our  opinion  upon  the  original  hearing. 

As  between  her  and  the  payee,  she  might  sustain  the 
relation  of  surety,  and  be  entitled  to  be  treated  as 
surety,  without  the  procurement  of  the  son's  signa- 
ture, and  without  any  agreement  for  its  procurement, 
while,  as  stated  in  our  former  opinion,  the  mere  fact 
that  she  was  a  surety  would  not  release  her. 

It  was  a  disputed  question, to  be  decided  by  the  jury, 
whether  or  not  she  sustained  the  relation  of  surety. 

If  she  was  to  be  treated  as  a  surety,  and  if  there  was 
such  fraudulent  concealment,  then  she  was  not  merely 
entitled  to  be  credited  with  the  amount  of  the  pre- 
existing debt  included  in  the  amount  of  the  note,  but 
there  could  be  no  recovery  against  her  for  any  amount. 

While  the  form  of  the  note  was  a  proper  matter  for 
the  consideration  of  the  jury  in  determining  the  ques- 
tion of  suretyship,  the  weight  of  the  evidence  should 
have  been  left  to  be  determined  by  the  jury. 
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■ 

[No.  2,1«5.    Filed  June  10,  1897.] 

Interbogatobies  to  Jury. — Conclusions. — ^Answers  to  interrogato- 
ries which  call  for  a  conclusion  of  the  jury  cannot  be  considered 
in  determining  the  sufficiency  of  a  verdict,    p.  91, 

Ck)MPLAiNT. — Necessary  Averments. — Contributory  Negligence. — Dam- 
ctges. — A  complaint  in  an  action  for  injuries  arising  from  negli- 
gence must  aver  specifically  that  the  plaintiff  was  free  from  con- 
tributory negligence,  or  must  state  facts  showing  that  his  own  neg- 
ligence did  not  proximately  contribute  to  the  injury,    p.  91. 

Same. — Personal  Injuries.—Speciflc  Facts  Pleaded  Control  General 
Averments. — A  general  averment  that  an  injury  was  inflicted,  with- 
out any  fault  or  negligence  on  the  part  of  the  person  injured  is 
controlled  by  a  stetoment  of  specific  facts  and  circumstances  upon 
which  such  general  averment  is  based,     p.  91. 

Mastkb  and  Servant. — Fellow  Servant. — The  test  whether  in  a  given 
case  an  employe  is  to  be  regarded  a  vice  principal  or  a  fellow 
servant,  is  not  his  title,  or  rank,  or  power  to  employ  or  discharge, 
but  the  nature  of  the  services  which  he  performs.  An  employe 
authorized  to  perform  duties  which  are  clearly  the  master's  duties 
is,  to  that  extent,  a  vice  principal,    pp.  96,  97. 

Same. — Fellow  Servant. — Negligence. — In  an  action  against  a  railroad 
company  by  an  employe  for  an  injury  received  while  assisting  in 
constructing  a  bridge,  caused  by  a  jackscrew  falling  from  the  tim- 
bers above  and  striking  plaintiff,  an  averment  in  the  complaint 
that  such  jackscrew  fell  and  injured  plaintiff  by  reason  of  the  neg- 
ligence of  the  foreman  in  failing  to  watch  it,  and  prevent  it  from 
falling  is  but  a  charge  of  negligence  of  a  fellow  servant  for  which 
no  recovery  can  be  had  against  the  company,    pp.  98-lOS. 

From  the  Montgomery  Circuit  C!ourt.    Reversed. 

C.  A.  SchmettaUy    Clarence  Brovm   and   Bayless^ 
OuentJier  &  Clark,  for  appellant. 

Benjamin  Crane  and  A.  B.  Anderson,  for  appellee. 

Robinson,   J. — Appellee   brought,  this   action   to 
recover  damages  for  a  personal  injury.    The  complaint 
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is  in  one  paragraph,  and  avers  substantially  that  the 
predecessor  of  the  appellant,  receiver,  employed  one 
Eamst  to  have  the  care,  repair,  and  inspection  of 
bridges  along  the  line  of  appellant  railroad,  and  that 
he  was  authorized  as  bridge  foreman  to  employ  such 
bridge  carpenters,  helpers,  and  day  laborers  as  might 
in  his  opinion  be  necessary  to  keep  the  bridges  on  the 
line  of  said  road  in  repair;  that  said  Eamst  had  the 
power  and  authority  to  employ,  determine  the  com- 
pensation of,  and  to  discharge  such  bridge  carpenters 
and  laborers;  that  on  the  5th  day  of  July,  1893,  the 
appellee  was  employed  by  the  appellant,  through  said 
bridge  foreman  Earnst,  to  assist  as  a  member  of  the 
bridge  gang  in  the  repair  of  bridges  on  said  road;  that 
the  appellee  had  never,  prior  to  his  said  employment, 
worked  in  a  bridge  gang  or  in  the  repair  or  construc- 
tion of  bridges,  and  had  no  experience  in  such  work, 
as  the  appellant  and  the  said  Earnst  at  the  time  well 
knew;  that  he  was  22  years  of  age,  and  had  had  no 
experience  in  carpenter  work  or  bridge  building;  that 
on  the  20th  day  of  July,  1893,  appellee  was  engaged 
under  the  supervision  and  control  of  said  Earnst,  as 
such  bridge  foreman,  in  working  on  a  certain  bridge 
of  appellant,  being  engaged  in  assisting  in  putting  up 
sway  braces  upon  piles  for  said  bridge;  that  the  center 
pile  was  out  of  line,  and  to  force  it  into  line  with  the 
other  piles,  the  said  Eamst  and  this  appellee  and  one 
Farout  put  a  jackscrew  between  the  said  center  pile 
and  one  of  the  old  parts  of  said  bridge,  and  tightened 
the  same  so  as  to  force  said  pile  into  line,  and  that  said 
Earnst  directed  and  ordered  the  appellee  to  go  below 
where  said  screw  was,  and  nail  the  sway  brace  to  said 
piles,  and  that  appellee  thereupon  asked  the  said 
Eamst  if  said  jackscrew  was  all  right  and  safe,  and 
said  Earnst  replied  that  it  was  all  right,  and  that  he, 
said  Eamst,  would  watch  it  and  prevent  it  from  fall- 
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ing  upon  appellee;  that  appellee,  in  obedience  to  the 
direction  of  said  Earnst,  then  went  below  where  said 
screw  was  at  a  point  about  six  feet  below  said  screw, 
and  while  preparing  to  nail  said  sway  braces,  placed 
his  right  hand  upon  a  cross  piece  on  the  old  work  at  a 
point  about  six  feet  below  and  immediately  under  said 
jackscrew,  and  that  thereupon,  without  any  fault  or 
negligence  on  the  part  of  appellee,  the  jackscrew  fell 
upon  appellee's  right  hand  and  severely  and  perma- 
nently injured  the  same.  It  is  further  averred  that 
the  said  Eamst  did  not  watch  and  guard  said  jack- 
screw  as  he  promised  and  assured  appellee  he  would, 
to  keep  the  same  from  falling  and  slipping  fom  its 
place,  and  upon  the  appellee,  but  negligently  and  care- 
lessly suffered  and  allowed  the  same  to  fall  upon 
api)ellee's  hand,  whereby  he  sustained  the  injuries 
aforesaid. 

The  errors  assigned  are  the  overruling  of  the  demur- 
rer to  the  complaint,  overruling  appellant's  motion  for 
judgment  on  the  verdict,  sustaining  appellee's  motion 
for  judgment,  and  overruling  appellant's  motion  for  a 
new  trial. 

The  principal  questions  to  be  determined  upon  this 
appeal  are  whether  appellee  was  guilty  of  negligence 
proximately  contributing  to  his  injury,  and  whether 
Eamst  and  the  appellee  were  fellow  servants. 

Upon  the  questions  of  contributory  negligence  and 
whether  appellee  and  Earnst  were  ^llow  servants,  the 
special  verdict  shows  that  J.  E.  Johnson  was  master 
of  the  bridges  and  buildings,  and  that  Eamst  was 
employed  as  bridge  foreman  to  have  charge  of  the  con- 
struction of  the  bridge  where  the  injury  occurred;  that 
on  the  5th  day  of  July,  1893,  appellee,  who  was  twen- 
ty-two years  old,  and  inexperienced  in  carpenter  work 
or  bridge  building,  which  appellant  knew,  was 
employed  by  Earnst  to  assist  in  building  this  bridge; 
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that  Earnst  was  authorized  to  employ,  fix  the  compen- 
sation of  and  discharge  men;  that  on  the  20th  day  of 
July,  1893,  the  appellee,  assisted  by  Earnst  and  an- 
other workman  placed  a  jackscrew,  weighing  from 
sixty-five  to  seventy  pounds,  between  the  center  pile 
of  said  bridge  and  a  timber  of  the  old  bridge,  and 
tightened  the  screw  so  as  to  force  the  pile  Into  line; 
that  prior  to  the  setting  of  the  screw  by  appellee 
and  Earnst,  appellee  and  one  Farout  had  placed  the 
.  screw  between  a  pile  of  said  bridge  and  a  timber  of 
the  old  bridge,  and  tightened  the  same  to  force  the  pile 
into  line.  The  jury  answered  in  one  interrogatory  that 
appellee  and  Farout  placed  the  screw  in  position  at 
the  orders  of  Earnst,  and  in  another  that  Earnst  and 
appellee  placed  it  in  position ;  that  the  screw,  when  in 
place,  was  eighteen  or  twenty  feet  from  the  ground; 
that  in  order  to  fasten  sway  braces  to  said  piles  it  was 
necessary  for  some  one  to  go  below  the  screw  about 
ten  feet;  that  Earnst  directed  appellee,  after  the  last 
setting  of  the  screw,  to  go  below,  and  in  answer  to  a 
question  by  appellee  whether  the  screw  was  safe, 
Earnst  answered,  "Yes,  it  is  all  right;  I  will  watch 
it;"  that  appellee,  relying  upon  this  statement  of 
Earnst,  went  below  to  a  point  six  feet  below  the  screw, 
and  placed  his  right  hand  upon  a  cross  piece  on  the  old 
bridge  at  a  point  about  six  feet  below  and  under  the 
screw ;  that  the  screw,  by  reason  of  being  improperly 
and  insecurely  set  oetween  said  old  work  and  said  pile, 
fell  out  and  upon  appellee's  right  hand  while  it  was 
resting  upon  the  said  cross  piece;  that  Earnst  did 
not  watch  and  guard  said  screw;  that  appellee  could 
have  gone  below  to  nail  on  the  sway  braces  by  another 
and  different  route  than  the  one  he  took. 

The  thirty-fifth,  thirty-eighth  and  thirty-ninth  inter- 
rogatories and  answers  were  as  follows: 

"Thirty-fifth.  Did  the  jackscrew,  without  any  fault 
or  negligence  on  the  part  of  the  plaintiff,  kick  out  and 
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fall  upon  the  plaintiff's  right  hand,  crashing  and 
mashing  the  same,  breaking  the  knuckles  of  the  sec- 
ond finger,  breaking  the  bone  back  of  the  knuckle  of 
the  third  finger,  and  otherwise  bruising  and  lacera- 
ting the  hand?    Ans.  Yes. 

"Thirty-eighth.  Did  the  jackscrew  fall  upon  plain- 
tiff's right  hand  and  injure  it  by  reason  of  the  negli- 
gence and  carelessness  of  said  Ben.  Earnst?  Ans. 
Yes. 

"Thirty-ninth.  Was  the  plaintiff,  at  the  time  he  re- 
ceived said  injuries,  in  the  exercise  of  due  care  and  dil- 
igence, and  free  from  fault  and  negligence?  Ans. 
Yes." 

In  answer  to  other  interrogatories,  the  jury  found 
the  extent  of  appellee's  injuries.  In  so  far  as  each  of 
the  above  interrogatories  call  for  a  conclusion  of  the 
jury  they  cannot  be  considered  in  determining  the  suf- 
ficiency of  the  verdict.  Board,  etc.,  v.  Bonebrake,  146 
Ind.  311;  New  York,  etc.,  R.  W.  Co.  v.  OroasmaUy  17 
Ind.  App.  652. 

The  complaint  contains  the  general  averment  that 
the  injury  occurred  without  appellee's  fault,  and  it 
also  co;ntains  specific  allegations  as  to  the  circum- 
stances under  whicl^  appellee  was  injured. 

It  is  well  settled  in  this  State  that  a  complaint 
which  seeks  to  recover  for  injuries  arising  from  negli- 
gence must  aver  specifically  that  the  plaintiff  was  free 
from  contributory  negligence,  or  must  state  facts 
showing  that  his  own  negligence  did  not  proximately 
contribute  to  the  injury.  It  is  also  settled,  that  a  gen- 
eral averment  that  an  injury  was  infiicted  without 
any  fault  or  negligence  on  the  part  of  the  injured 
party  is  controlled  by  a  statement  of  the  specific  facts 
and  circumstances  upon  which  the  general  averment 
is  based.  Ivens  v.  Cincinnati,  etc.,  R.  W.  Co.,  103  Ind. 
27;  City  of  Evansville  v.  Worthington,  97  Ind.  282;  see 

Indianapolis,  etc.,  R.  W.  Co.  v.  Johnson,  102  Ind.  352; 
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Stuart  V.  New  Albany  Mfg.  Co.j  15  Ind.  App.  184; 
Myers  v.  W.  C.  DePauw  Co.y  138  Ind.  690;  Evansvilley 
etc.  J  B.  R.  Co.  Y.  Duely  134  Ind.  166;  Bietman  v.  Stolte, 
120  Ind.  314;  Brazil  Block  Coed  Co.  v.  HoocUety  129 
Ind.  327. 

The  complaint  does  not  proceed  upon  the  theory 
that  the  employer  of  appellee  negligently  supplied 
unsafe  machinery;  but  the  facts  pleaded  clearly  state, 
and  the  verdict  shows  that  the  injury  of  which  appel- 
lee complains  was  caused  by  the  manner  in  which  the 
jackscrew  was  being  used.  It  is  not  claimed  that  the 
injury  resulted  from  an  unsafe  or  defective  jackscrew, 
but  the  cause  of  the  injury  was  the  improper  use  of  a 
safe  appliance. 

It  appears  from  the  allegations  of  the  complaint, 
and  from  the  verdict  that  appellee  assisted  in  putting 
the  jackscrew  in  the  place  from  which  it  fell  and  that 
he  had  some  doubts  about  its  safety.  It  must  have 
fallen  by  reason  of  the  manner  in  which  it  was  put  up, 
for  there  is  no  allegation  that  any  appliance  used  was 
defective.  In  connection  with  this  is  the  fact  that 
when  he  did  go  below  he  took  a  position  immediately 
beneath  the  jackscrew.  It  is  not  shown  that  this  posi- 
tion was  the  only  one  he  could  occupy  while  doing  the 
work.  It  required  no  special  knowledge  or  skill  for 
him  to  ascertain  for  himself  whether  or  not  the  screw 
was  in  a  safe  condition  before  he  went  below.  He  had 
assisted  in  placing  the  screw  in  place,  and  believed  it 
was  not  safe,  he  had  ample  opportunity  to  see  for  him- 
self, and  if,  under  these  circumstances,  instead  of  in- 
vestigating for  himself  he  chose  to  rely  wholly  on  the 
opinion  of  another,  he  did  so  at  his  own  risk.  Had 
prudence  and  care  been  observed  by  the  appellee,  be- 
lieving as  he  did  that  the  appliance  was  not  safe,  he 
would  not  have  taken  a  position  that  would  expose 
him  to  the  danger  of  the  screw  falling  on  him.    This  is 
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not  a  case  where  the  servant  had  been  furnished  with 
defective  or  unsafe  appliances  with  which  to  work, 
nor  is  it  a  case  where  the  danger  was  known  to  the 
master  and  unknown  to  the  servant,  but  it  is  a  case 
where  the  appliances  and  working  place  were  suitable 
and  safe  with  the  exercise  of  ordinary  care  on  the  part 
of  the  servant,  he  having  the  same  opportunity  to 
know  of  the  danger  that  the  employer  had. 

Thus,  in  Griffin  v.  Ohio,  etc.,  R.  W.  Co.,  124  Ind.  326,  it 
is  said :  "Where  the  danger  is  alike  open  to  the  obser- 
vation of  all,  both  the  master  and  servant  are  upon  an 
equality,  and  the  master  is  not  liable  for  an  injury 
resulting  from  the  dangers  of  the  business.^'  Hoosier 
Stone  Co.  v.  McCain,  133  Ind.  231. 

Where  an  employe  is  injured  by  the  caving  in  of  a 
ditch  which  he  was  assisting  to  construct  through  a 
soil  composed  largely  of  sand  and  gravel,  it  was  held 
that  the  liability  of  the  trench  to  cave  in  by  reason  of 
the  peculiarity  of  the  soil,  and  the  danger  attending 
the  work,  were  open  alike  to  the  observation  of  all  the 
parties,  and  that  there  could  be  no  recovery.  Vin- 
cermeSy  etc.,  Co.  v.  White,  124  Ind.  376.  See  O^Neal  v. 
Chicago,  etc.,  R.  W.  Co.,  132  Ind.  110. 

In  Day  v.  Cleveland,  etc.,  R.  W.  Co.,  137  Ind.  206,  the 
court  said:  "In  a  case  where  the  servant  is  one  of  ma- 
ture age  and  experience,  as  in  this  case,  the  law  never 
imposes  the  duty  on  the  master  of  becoming  eyes  and 
ears  for  his  servant,  where  there  is  nothing  to  prevent 
the  servant  from  using  his  own  eyes  and  ears  to  avoid 
danger.  ♦  ♦  ♦  The  law  requires  that  men  shall 
use  the  senses  with  which  nature  has  endowed  them, 
and  when  without  excuse  one  fails  to  do  so,  he  alone 
must  suffer  the  consequences,  and  he  is  not  excused 
where  he  fails  to  discover  the  danger  if  he  made  no  at- 
tempt to  employ  the  faculties  nature  has  given  him.'' 
See  Salem-Bedford  Stone  Co.  v.  Hobbs,  11  Ind.  App. 
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27;  Pittsburgh^  etc.,  B.  W.  Co.  v.  Woodwardy  9  Ind. 
App.  169;  OUdson  v.  New  Torky  etc.j  B.  B.  Co.y  189 
Mass.  68,  34:  N.  E.  79;  Big  Creek  Stone  Co.  v.  Wolfy 
138  Ind.  496;  EvansvilUy  etc.,  B.  B.  Co.  v.  Dudy 
supra;  Lynch  v.  ChicagOy  etc.y  B.  W.  Co.y  8  Ind.  App. 

516. 

The  complaint  does  not  show,  nor  does  the  verdict, 
that  the  appellee  was  taken  from  the  work  for  which 
he  was  employed,  and  assigned  more  hazardous  work. 
He  was  injured  in  doing  the  work  he  was  employed  to 
do.  It  does  appear  that  he  was  not  an  experienced 
bridge  builder,  and  that  he  had  worked  as  a  bridge 
carpenter  less  than  three  weeks,  but  in  the  absence  of 
a  showing  to  the  contrary  he  was  in  possession  of  his 
proper  faculties,  and  was  of  average  intelligence.  He 
admits  he  knew  there  was  some  possibility  of  danger 
from  the  falling  of  the  screw.  It  required  no  experi- 
ence or  special  skill  to  see  and  fully  comprehend  all  his 
surroundings.  He  knew  the  manner  in  which  the  screw 
had  been  set,  and  whether  the  timbers  against  which 
it  rested  were  such  that  it  was  liable  to  slip  and  fall.  It 
cannot  be  said  that  the  risk  was  created  by  the  negli- 
gent act  of  the  employer  or  its  representative  in  mak- 
ing unsafe  the  work  which  appellee  was  specially 
ordered  to  do.  The  knowledge  of  the  danger  which 
appellee  had,  added  that  danger  as  one  of  the  inci- 
dents of  .the  employment  which  the  appellee  assumed. 
Stmirt  V.  New  Albany  Mfg.  Co.y  supra;  Muncte  Pulp 
Co.  V.  JoneSy  11  Ind.  App.  110;  Louisvilley  etc.y  B.  W. 
Co.  V.  Corpsy  124  Ind.  427. 

In  Cooley  on  Torts,  at  page  555,  the  author  says:  "It 
has  been  often — and  very  justly — remarked  that  a 
man  may  decline  any  exceptionally  dangerous 
employment,  but  if  he  voluntarily  engages  in  it  he 
should  not  complain  because  it  is  dangerous.  Never- 
theless, where  one  has  entered  upon  the  employment 
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and  assumed  the  incidental  risks,  it  is  not  reasonable 
to  hold  that  other  risks  which  he  is  directed  by  the 
master  to  assume,  are  to  be  left  to  rest  upon  his  shoul- 
ders, merely  because  he  did  not  take  upon  himself  the 
responsibility  of  throwing  up  the  employment  instead 
of  obeying  the  order."    2  Thomp.  Neg.  975. 

Appellee's  counsel  say  in  their  brief  that  **the  facts 
averred  in  the  complaint  of  themselves  clearly  show 
that  appellee  was  free  from  fault  and  negligence,  and 
that  the  injuries  complained  of  were  the  direct  result 
of  the  negligence  of  Earnst  in  failing  to  guard  the 
appellee,  and  in  suffering  the  jackscrew  to  fall  upon 
appellee."  They  further  say  that  the  complaint  in 
this  case  was  drawn  in  the  light  of  the  decisions  in 
Taylor  v.  Evansville,  etc.y  R.  R.  Co.,  121  Ind.  124,  and 
Loui8vill€y  etc.y  R.  W.  Co.  v.  Ha^nningy  131  Ind.  528,  and 
that  their  position  in  this  case  is,  that  it  is  the  duty  of 
the  master  to  make  safe  the  working  place  and  the 
materials  with  which  his  work  is  done,  and  that  he  can 
not  escape  responsibility  by  delegating  that  duty  to  an 
agent. 

The  only  machinery  or  tool  or  working  appliance 
mentioned  in  the  complaint  is  the  jackscrew,  and 
there  is  no  averment  that  it  was  in  any  manner  defect- 
ive. And  if  the  place  in  which  appellee  was  working 
when  injured  was  made  unsafe  by  any  act  of  Earnst 
or  by  his  omission  to  act,  it  is  necessary  that  Earnst 
should  have  been  a  vice  principal,  and  not  a  fellow 
servant  of  appellee.  The  special  verdict  shows  that 
Earnst  worked  under  a  Mr.  Johnson,  who  was  the 
superintendent  of  bridges  and  buildings,  and  that 
Eamst's  authority  extended  merely  to  the  particular 
bridge  which  the  men  with  whom  appellee  worked 
were  engaged  in  repairing. 

It  is  not  necessary  to  cite  authorities  in  support  of 
the  rule  in  this  State,  that,  in  the  absence  of  any  stat- 
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ute,  a  railroad  corporation  is  not  liable  to  an  employe 
for  an  injury  occasioned  by  the  negligence  of  a  co-em- 
ploye. 

As  to  who  are  and  who  are  not  fellow  servants  there 
is  a  wide  diversity  of  opinion.  An  examination  of  the 
decisions  of  the  courts  of  different  states  on  the  ques- 
tion leads  to  hopeless  confusion.  Nor  would  it  be  in 
any  great  degree  helpful  to  set  out  abstracts  of  the 
opinions  of  our  own  courts  on  the  subject. 

In  the  following  cases  the  question  was  considered, 
and  was  determined  upon  the  particular  circumstances 
of  each  case.  Gilltntoater  v*  Madison^  etc.,  R.  R.  Co., 
5  Ind.  839;  Wilson  v.  Madison,  etc,  R.  R.  Co.,  18  Ind. 
226;  Fitzpatrick  v.  New  Albany,  etc.,  R.  R.  Co.,  7 
Ind.  436;  Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  13  Ind.  866; 
Slattery's  Admr.  v.  Toledo,  etc.,  R.  W.  Co.,  23  Ind.  81; 
Chicago,  etc.,  R.  W.  Co.  v.  Harney,  28  Ind.  28;  Co- 
lumbus,  etc.,  R.  W.  Co.  v.  Arnold,  Admr.,  31  Ind.  174 
Robertson  v.  Terre  Haute,  etc.,  R.  R.  Co.,  78  Ind.  77 
Louisville,  etc.,  R.  W.  Co.  v.  Isom,  10  Ind.  App.  691 
Louisville,  etc.,  R.  W.  Co.  v.  Southwick,  16  Ind.  App. 
486;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 

"It  is  generally  held  that  all  servants  in  the  employ 
of  the  same  master,  subject  to  the  same  general  con- 
trol, paid  from  a  common  fund,  and  engaged  in  pro- 
moting or  accomplishing  the  same  common  object,  are 
to  be  held  fellow  servants  in  a  common  employment." 
Beach,  Contrib.  Neg.  (2d  ed.),  section  332. 

"All  who  serve  the  same  master,  work  under  the 
same  control,  derive  authority  and  compensation  from 
the  same  common  source,  and  are  engaged  in  the  sapie 
general  business,  though  it  may  be  in  different  grades 
or  departments  of  it,  are  fellow  servants,  who  take  the 
risk  of  each  other's  negligence."  Thompson  Negli- 
gence, 1026. 

"Persons  are  fellow  servants  where  they  are  en- 
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gaged  in  the  same  common  pursuit  under  the  same 
general  control."   Cooley  Torts,  (note)  544. 

"The  term* vice  principal' is  generally  used  to  denote 
an  employe  to  whom  the  employer  has  entrusted  the 
performance  of  a  duty  which  the  law  requires  the 
employer  himself  to  perform.  We  think  that  a  supe- 
rior agent  or  vice  principal  is  an  employe  who  is 
entrusted  generally  with  the  performance  of  the  mas- 
ter's duties,  or  is  entrusted  with  the  performance  of 
some  of  the  master's  duties,  although  he  may  not  be 
entrusted  with  all  the  duties  of  the  employer." 
3  Elliott  Railroads,  sec.  1317. 

Whatever  standard  might  be  adopted  with  which 
to  make  comparison,  it  is  evident  that  all  these  rules 
are  not  free  from  fault.  It  has  often  been  said  that  it 
is  impossible  to  harmonize  the  decisions  of  the  various 
states  as  to  who  are  fellow  servants.  It  is  equally 
impossible  to  harmonize  what  these  eminent  writers 
have  laid  down  as  rules.  That  court  is  fortunate  that 
is  able  to  harmonize  the  decisions  of  its  own  state  on 
this  subject. 

Without  undertaking  to  formulate  a  definition  from 
the  decisions  or  from  text  writers,  it  is  now  well  set- 
tled that  the  decisive  test  whether  in  any  given  case 
an  employe  is  to  be  regarded  as  a  vice  principal  or  a 
fellow  servant,  is  not  his  title  or  rank  or  power  to 
employ  or  discharge,  but  the  nature  of  the  services 
which  he  performs.  An  employe  authorized  to  per- 
form duties  which  are  clearly  the  master's  duties  is, 
to  that  extent,  a  vice  principal.  As  stated  in  Robert- 
son V.  Chicago,  etc.,  R.  W.  Co.,  146  Ind.  486:  "The  con- 
trolling inquiry  must  be  as  to  whether  the  act  or  omis- 
sion resulting  in  injury  involved  a  duty  owing  by  the 
master  to  the  injured  servant."  New  Pittsburgh  Coal 
Co.,  V.  Peterson,  136  Ind.  398;    Spencer  v.  OhiOy  etc., 

Vol.  18— T 
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R.  W.  Co.,  130  Ind.  181;  Justice  v.  Pennsylvania  Co., 
130  Ind.  321. 

The  only  negligence  alleged  against  the  foreman  is 
that  he  failed  to  watch  the  jackscrew,  and  negligently 
and  carelessly  permitted  it  to  fall.  If  he  had  done  this 
can  it  be  said  that  he  was  performing  any  duty  of  his 
principal?  In  the  performance  of  that  act  would  he 
not  have  been  in  the  strictest  sense  a  fellow  servant, 
and  not  a  vice  principal?  It  is  not  alleged  that  the 
jackscrew  was  worn  out  or  defective,  nor  that  the  tim- 
bers with  which  they  were  working  were  defective,  nor 
that  there  had  been  a  failure  to  provide  a  safe  place  in 
which  to  work,  nor  that  the  principal  kept  in  its  em- 
ploy an  incompetent  servant  whose  incompetency 
caused  the  injury. 

In  Justice  v.  Pennsylvania  Co.,  supra,  it  is  said: 
"That  a  section  foreman  may  be  a  vice  principal  is  not 
doubted.  In  this  case  he  was  a  vice  principal  in  the 
matter  of  hiring  and  discharging  hands,  for  the  master 
owes  it  as  a  duty  to  exercise  reasonable  care  not  to 
employ  any  but  careful  men,  and  to  discharge  those 
who  prove  to  be  negligent.  In  the  hiring  and  discharg- 
ing of  the  men  he  was  in  the  performance,  therefore, 
of  a  duty  which  the  master  owed  to  his  servants  and 
was,  while  so  engaged,  a  vice  principal.  But  it  was 
not  so  in  transporting  the  men  to  and  from  their  work. 
In  the  matter  of  moving  the  hand  car  and  their  tools 
to  and  from  the  locality  at  which  they  worked  upon 
the  track,  they  were  in  the  discharge  of  a  duty  which 
they  owe  the  master  and  were,  therefore,  fellow 
servants.''  Capper  v.  Louisville,  etc.,  R.  R.  Co.,  103 
Ind.  305. 

Counsel  for  appellee  rely  upon  the  case  of  Taylor  v. 
Evansville,  etc.,  R.  R.  Co.,  121  Ind.  124,  and  set  out  an 
extended  extract  from  the  opinion.  In  that  case  it  is 
held  that  a  master  mechanic  who  had  entire  control 
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of  the  railroad  company's  shop,  and  of  all  the  em- 
ployes therein,  and  of  all  work,  and  had  full  authority 
to  employ  and  discharge  the  machinists  and  workmen, 
and  to  select  and  change  machinery,  was  not  a  co-em- 
ploye with  a  machinist,  who,  under  the  direction  of 
the  master  mechanic,  was  removing  the  head  of  the 
equalizer  of  one  of  the  company's  locomotives,  and 
who  was  injured  by  the  master  mechanic  negligently 
pulling  the  equalizer  out  of  its  place,  whereupon  it 
fell  upon  and  injured  the  employe.  In  the  opinion  it 
is  said:  "If  Torrence  [the  master  mechanic]  was  acting 
in  the  capacity  of  a  co-employe  at  the  time  his  negli- 
gence caused  the  appellant's  injury,  the  action  can  not 
be  maintained,  although  he  was  the  appellant's  supe- 
rior, and  had  the  right  to  retain  or  discharge  him.  An 
agent  of  high  rank  may  be,  at  the  time  an  act  is  done, 
a  fellow  servant  of  an  employe  occupying  a  subordi- 
nate position.  *  *  *  If,  for  instance,  the  general 
superintendent  should  take  hold  of  one  end  of  an  iron 
rail  to  assist  an  employe  of  the  company  in  loading  it 
on  the  car  he  would  be,  as  to  that  single  act,  a  fel- 
low employe,  although  as  to  other  acts  he  might  be 
the  representative  of  the  master."  Again,  the  opinion 
says:  "If  it  appeared  that  the  master  mechanic 
worked  with  the  machinists  in  the  shop,  as  a  foreman 
or  a  like  agent  ordinarily  does,  we  should  have  a  dif- 
ferent case.  *  ♦  ♦  If  the  master  mechanic  had 
been  no  more  than  a  co-employe  working  with  the 
appellant,  or  if  the  appellant  had  entered  the  service 
knowing  that  the  master  mechanic  was  to  work  with 
him,  then  he  would  be  held  to  have  assumed  the  risk 
arising  from  the  master  mechanic's  negligence  while 
working  or  acting  merely  in  the  capacity  of  a  fellow- 
servant." 

While  the  facts  upon  which  the  above  case  is  based 
readily  distinguish  it  from  the  case  at  bar,  yet  the 
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opinion  itself  sustains  the  position  we  take  upon  the 
facts  in  this  case.  Even  if  it  were  held  that  Earnst, 
in  the  case  at  bar,  occupied  the  same  position  that 
Torrence  occupied  in  the  case  cited,  the  cases  are  dis- 
tinguishable in  that  in  the  case  cited  the  injury 
resulted  from  an  aflBirmative  act  of  the  master 
mechanic,  while  in  the  case  at  bar  it  is  not  claimed 
that  Earnst  caused  the  screw  to  fall,  and  it  does 
appear  that  appellee  assisted  in  placing  it  in  position. 

The  case  of  Louisville,  etc.,  R.  W.  Co.  v.  Hanrung, 
Admr.,  131  Ind.  528,  is  clearly  distinguishable  from  the 
case  at  bar.  In  that  case  a  service  was  required  of  the 
employe  outside  of  the  line  of  his  employment,  and  at 
a  place  other  than  that  provided  for  the  performance 
of  his  regular  and  ordinary  duties.  The  court  said  in 
that  case:  "The  averments  of  the  complaint  show  that 
he  was  required  to  perform  this  service,  in  the  particu- 
lar place  indicated,  by  the  direction  of  his  superior, 
to  whose  orders  he  was  subject.  Its  performance 
would  subject  him  to  great  danger,  unless  certain 
precautions  were  observed  in  the  placing  of  signal 
flags.  These  dangers  grew  out  of  the  place  in  which 
he  was  required  to  work,  and  were,  it  is  averred, 
unknown  to  his  regular  employment." 

In  Indiana,  etc.,  R.  W.  Co.  v.  Snyder,  140  Ind.  647, 
cited  by  counsel,  suit  was  brought  for  damages  for  an 
injury  caused  by  the  breaking  of  a  car  handle.  It  was 
held  in  that  case  that  a  carpenter  in  'the  shops  of  a 
railroad  company,  who  was  required  by  the  company 
to  make  hand-car  handles  and  put  them  in  place,  is  as 
to  such  service  a  vice  principal,  and  not  a  fellow  serv- 
ant, and  knowledge  on  his  part  that  a  handle  which  he 
makes  and  places  is  defective,  charges  the  master  with 
notice,  and  renders  the  master  liable.  But  in  that 
case  it  does  not  appear  that  the  carpenter  and  employe 
were  working  together  or  that  the  employe  was  sub- 
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ject  to  the  orders  of  the  carpenter,  and  the  decision  is 
based  upon  the  fact  that  the  master,  although  done 
by  a  carpenter,  supplied  a  defective  appliance  of 
which  th6  employe  was  ignorant.  In  the  case  at  bar 
the  appliance  was  not  defective,  but  was  negligently 
used,  and  the  danger  thus  created  was  open  to  the 
observation  of  the  employe. 

In  Pennsylvania  Co.  v.  0^ Shaughneasy ^  Admr.y  122 
Ind.  588,  cited  by  appellee's  counsel,  it  is  held  that  an 
employe  who  does  what  he  is  ordered  to  do  is  not  in 
fault,  but  is  protected  to  a  reasonable  extent  by  the 
order  while  engaged  in  performing  the  special  duty 
enjoined  upon  him;  but  it  is  also  held  that  when  en- 
gaged in  the  line  of  his  duty,  whether  acting  under 
orders  or  not,  he  must  use  ordinary  care  to  avoid  in- 
jury, and  that  where  a  brakeman  is  ordered  to  go  to 
a  switch,  and  two  ways  are  open  to  him,  one  entirely 
safe,  and  the  other  very  perilous,  and  he  leaves  the 
safe  way  after  having  gone  upon  it,  and  voluntarily 
takes  the  dangerous  one,  knowing  the  danger  to  which 
he  exposes  himself,  and  using  no  precaution  to  avert 
it,  and  is  injured  by  a  moving  train,  he  cannot  recover. 

In  Cole  Bros.  v.  Wood,  11  Ind.  App.  47,  it  is  said: 
'The  same  individual  may  combine  in  his  own  person 
the  functions  of  both  master  and  servant.  When  such 
person  performs  a  servant's  duty,  no  matter  what  his 
rank  or  title  may  be,  whether  superintendent,  man- 
ager, agent,  foreman,  or  boss,  he  is,  in  the  perform- 
ance of  such  duty,  deemed  only  a  fellow  servant,  with 
others  engaged  in  the  same  common  business."  See 
Louisville,  etc.,  R.  W.  Co.  v.  Isom,  10  Ind.  App.  691;  1 
Sherman  &  Redfield  Neg.,  403;  Salem  Stone  Co.  v. 
Chastain,  9  Ind.  App.  453;  Riley  v.  O'Brien  53  Hun. 
147;  Indianapolis,  etc.,  R.  W.  Co.  v.  Johnson,  102 
Ind.  352;  New  Pittsburgh,  etc.,  Co.  v.  Peterson,  136. 
Ind.  398. 
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In  the  case  of  Riley  v.  O^BrieUy  supra,  one  Jones  was 
a  superintendent  of  a  part  of  the  work  of  constructing 
an  aqueduct.  Jones  told  an  employe  to  get  out  some 
bricks  from  a  pile  to  load  a  car.  The  employe  called 
Jones'  attention  to  the  shaky  condition  of  the  pile  of 
bricks,  and  was  told  it  was  "all  right,  I  will  attend  to 
that.''  The  employe  continued  the  work,  the  pile  of 
bricks  cracked,  and  the  covering  of  boards  on  the  pile 
slid  off  and  broke  the  employe's  leg.  There  was  no 
proof  that  the  superintendent  was  incompetent,  nor 
that  the  bricks  were  either  badly  piled  or  unskillf  uUy 
covered,  and  it  was  held  that  the  case  showed  only 
the  neglect  of  a  fellow  workman,  and  there  could  be 
no  recovery. 

In  the  appellee's  testimony  he  says  that  he  realized 
it  was  dangerous  to  set  the  screw,  and  get  below  it; 
that  he  knew  the  labor  he  would  be  required  to  do 
would  be  attended  with  some  danger;  that  it  occurred 
to  him  that  the  screw  might  slip  out,  and  that  he 
thought  there  might  be  some  danger  attending  his 
going  below;  that  he  thought  it  might  be  dangerous, 
so  much  so  that  he  asked  if  it  was  safe;  that  he  did 
not  ask  Earnst  to  hold  the  screw,  but  asked  if  it  was 
safe;  that  he  saw  the  screw  as  plainly  as  Eamst  did, 
and  that  he  saw  that  if  it  slipped  out  it  would  prob- 
ably fall  on  him.  The  witness  Farout  testified  that 
he  was  working  with  appellee  and  Earnst,  and  that 
the  manner  in  which  the  screw  was  set  made  it  dan- 
gerous to  go  below  it.  It  appears  from  the  evidence 
that  appellee  and  Farout  held  the  ends  of  the  screw 
wliile  Earnst  tightened  it. 

Appellee's  means  of  observation  were  equally  as 
good  as  Earnst's  or  Farout's,  and  he  was  doubtful  of 
the  safety  of  the  screw.  Taking  all  the  facts  and  cir- 
cumstances together,  we  think  that  any  finding  of  the 
jury  that  appellee  was  ignorant  of  the  danger  to  which 
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he  was  exposed  at  the  time  he  was  injured,  is  not  sup- 
ported by  the  evidence.  There  is  no  conflict  in  the 
evidence  that  appellee  knew  as  much  about  the  dan- 
ger of  his  position  as  any  one  could  know.  The  verdict 
as  to  the  care  exercised  by  appellee  is  insufficient  to 
enable  us  to  say  that  he  was  exercising  proper  care 
when  he  had  all  the  knowledge  any  one  had,  or  could 
have,  as  to  the  condition  of  the  screw  and  the  manner 
in  which  it  had  been  placed  in  position. 

Believing  that  this  record  shows  that  appellee  and 
Earnst  were  fellow  servants,  and  that  appellee  was 
not  free  from  fault  proximately  contributing  to  his 
injury,  it  follows  that  the  court  erred  in  overruling 
appellant's  motion  for  judgment. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  judgment  on  the  special  verdict. 


Dabnell  v.  Keller  et  al. 

[No.  2,281.    Filed  Dec.  18,  1896.     Rehearing  denied  June  10.  1897.] 

MuNiciPAi.  Ck^BPOBATiON. — Foredosure  of  AMeasment  Lien  for  Side- 
walk Improvement. — Complaint, — In  an  action^  to  foreclose  an 
assessment  lien  for  the  construction  of  a  sidewalk,  an  averment  in 
the  complaint  '*  that  the  plaintiffs  completed  said  work  in  accord- 
ance ^ith  the  terms  and  stipulations  of  said  agreement,  to  the  en- 
tire satisfaction  of  the  department  of  the  public  works  of  said  city, 
and  the  same  was  duly  accepted  by  said  department,"  is  a  sufficient 
averment  that  the  plaintiffs  completed  the  work,  and  performed  all 
the  conditions  of  said  contract  on  their  part  to  be  performed,  pp. 
lOJ^  106. 

Sams.— Failure  of  Property  Owner  to  Pay  Asseaement  for  Sidewalk 
Improvement. — Action. — The  contractor's  remedy  upon  the  failure 
of  a  property  owner  to  pay  an  assessment  lien  for  the  construction 
of  a  sidewalk  is  exclusively  in  rem.   p.  106. 

Same. — Sidewalk  Improvement. — Foreclosure  of  Lien. — Counterclaim. 
— In  an  action  to  enforce  a  lien  for  an  assessment  for  the  construc- 
tion of  a  sidewalk,  the  defendant  cannot  set  up  as  a  counterclaim 
damages  sustained  by  reason  of  the  failure  to  do  the  work  accord- 
ing to  the  plans  and  specifications,    pp.  106^107. 
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Same. — Lien  for  Sidewalk  Impravement.^Indianapolis  City  Charter, 
— Under  the  act  of  March  0, 1891,  known  as  the  Indianapolis  city 
charter,  the  board  of  public  works  are  the  sole  judges  of  the  ques- 
tion as  to  whether  a  contract  for  the  construction  of  a  sidewalk 
was  performed  according  to  its  terms,  and  acceptance  by  such 
board,  in  the  absence  of  fraud,  is  conclusive,    p.  108, 

Same. — Sidewalk  Improvement, — Indianapolia  City  Charter, — Fravd, 
— Fraud  on  the  x>art  of  the  contractors  for  a  sidewalk  improvement 
under  the  Indianapolis  city  charter,  to  invalidate  the  acceptance  of 
the  work  by  the  board  of  public  works,  must  be  fraud  in  connec- 
tion with  the  act  of  the  board  in  the  approval  of  the  work,  and  the 
mere  fact  that  the  work  was  fraudulently  done  is  not  sufficient. 
p,  109, 

From  the  Marion  Superior  Court.  Affirmed. 

W.  N.  Harding  J  A.  B.  Hovey^  U.  J.  Hammond  and 
E.  S.  O.  RogerSj  for  appellant. 

S.  M.  Richcreeky  for  appellees. 

Keinhard,  J. — ^The  appellees,  as  partners,  brought 
this  suit  to  foreclose  a  statutory  lien  for  an  assess- 
ment for  the  construction  of  a  sidewalk  in  front  of 
appellant's  property,  in  North  Illinois  street,  in  the 
city  of  Indianapolis.  The  complaint  is  assailed  by  de- 
murrer and  otherwise,  upon  the  alleged  ground  "that 
it  is  based  up5n  a  contract  on  the  part  of  the  appellees 
to  construct  a  sidewalk  according  to  certain  plans  and 
specifications,  and  contains  no  proper  or  sufficient 
averment  that  the  appellees  completed  the  work  and 
performed  all  the  conditions  of  said  contract  on  their 
part  to  be  performed." 

The  objection  is  not  well  taken.  The  complaint 
avers,  among  other  things,  "that  said  plaintiffs  com- 
pleted said  work  in  accordance  with  the  terms  and 
stipulations  of  said  agreement,  to  the  entire  satisfac- 
tion of  the  department  of  public  works  of  said  city, 
and  the  same  was  duly  accepted  by  said  department.'' 

Granting  that  performance  is  a  condition  precedent, 
and  that  the  complaint  would  not  be  sufficient  without 
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an  averment  thereof,  we  think  the  complaint  contains 
snch  an  averment.  Under  the  common  law  rule,  the 
plaintiff  was  required  to  allege  particularly  the  per- 
formance of  each  separate  condition.  ^  Our  statute  has 
modified  this  rule  by  providing  that,  it  shall  be  sufll- 
cient  to  allege,  generally,  in  such  cases,  that  the  plain- 
tiff "performed  all  the  conditions  on  his  part."  Sec- 
tion 373,  Burns'  R.  S.  1894  (370,  Horner's  R.  S.  1896). 
Hence,  it  is  not  necessary,  under  our  practice,  to  state 
the  facts  constituting  the  perfomance.  Watson  v. 
DeedSj  3  Ind.  App.  75. 

Nor  is  it  essential  that  the  party  alleging  the  per- 
formance shall  use  the  exact  words  of  the  statute.  It  is 
sufKcient  if  equivalent  language  be  employed.  LouiS' 
ville  Vndenoriters  v.  Durland,  123  Ind.  544.  If  it  be 
true  that  the  appellees  "completed  the  work  in  accord- 
ance with  the  terms  and  stipulations  of  the  agree- 
ment,'*  and  "to  the  entire  satisfaction  of  the  depart- 
ment of  public  works  of  said  city,  and  the  same  was 
duly  accepted  by  said  department,"  they  have  per- 
formed all  the  conditions  on  their  part.  It  is  true  the 
averment  contained  in  the  complaint  is  somewhat  in 
the  nature  of  a  conclusion,  and  that  conclusions  are, 
as  a  general  rule,  obnoxious  to  the  rules  of  good  plead- 
ing, but  the  language  here  used  partakes  no  more  of 
the  characteristics  of  a  legal  conclusion  than  that  em- 
ployed by  the  statute  itself.  It  cannot,  therefore,  be 
fatally  defective  on  this  ground. 

It  is  next  insisted  that  the  court  erred  in  sustaining 
the  demurrer  of  the  appellees  to  the  appellant's 
counterclaim.  This  pleading  proceeds  upon  the  theory 
that  the  work  was  not  done  according  to  the  plans  and 
specifications,  and  that  the  appellant  was  damaged 
thereby.  We  are  of  opinion  that  a  counterclaim  will 
not  lie  in  such  a  case.  If  the  failure  to  do  the  work 
according  to  the  stipulations  of  the  contract  can  at 
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all  be  inquired  into  in  such  a  ease  as  this,  it  will  be  as 
an  answer  in  bar  of  the  action  to  foreclose  the  lien. 
The  contractor  has  no  personal  claim  or  right  of  ac- 
tion against  the  landowner  by  reason  of  the  construc- 
tion of  the  work.  He  could  not  recover  a  personal 
judgment  against  the  owner.  The  only  right  he  ac- 
quires is  derived  through  the  act  of  the  city  author- 
ities by  reason  of  the  public  utility  of  the  improve- 
ments. The  city  has  no  power  to  improve  the  prop- 
erty of  a  citizen  simply  because  it  will  benefit  such 
owner.  This  can  be  done  only  when  the  improvement 
is  of  public  benefit  or  necessity.  The  improvement 
may,  and  in  certain  cases  must  be,  of  special  benefit 
also  to  the  owner;  but  this  must  be  in  addition  to  the 
general  benefit  which  such  owner  will  derive  as  a  mem- 
ber of  the  community.  The  owner  makes  no  agree- 
ment with  the  contractor  out  of  which  any  reciprocal 
rights  and  liabilities  can  arise.  The  property  of  the 
owner  is  only  a  security  by  which  the  city  guarantees- 
to  the  contractor  the  payment  for  the  work  he  en- 
gages to  perform.  The  contractor's  remedy  against 
the  owner  is  exclusively  in  rem.  As  he  has  no 
personal  right  of  action  against  the  owner  by  reason 
of  the  contract,  no  reciprocal  right  growing  out  of  the 
contract  can  accrue  to  the  owner  against  the  con- 
tractor. If  a  purchaser  at  a  tax  sale  who  acquires  a 
lien  on  the  real  estate  of  another  should  sue  to  fore- 
close such  lien,  no  one  versed  in  the  law  would  con- 
tend, we  apprehend,  that  such  lien  could  be  reduced 
by  a  counterclaim  set  up  by  the  owner.  In  such  a 
case  the  purchaser  acquires  a  lien  by  the  purchase  in 
lieu  of  the  lien  held  by  the  State  or  county  through 
the  power  of  taxation  exercised.  Assessments  for 
public  improvements  are  but  a  system  of  special  taxa- 
tion. The  municipality  acquires  the  lien,  and  passes 
it  to  the  contractor  by  reason  of  the  exercise  of  this 
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power  of  taxation.  If  the  municipal  corporation  were 
authorized,  and  had  itself  made  the  improvements  as 
provided  in  its  ordinance,  it  could  enforce  the  lien. 
If  it  had  failed  to  do  so,  in  whole  or  in  part,  the  claim 
for  such  improvement  could  not  be  enforced.  There 
could  be  no  recovery  pro  tanto.  The  city  cannot  specu- 
late upon  the  property  of  the  citizen.  It  may  make 
improvementswhich  are  necessary  for  the  public  wel- 
fare, but  it  must  make  them  in  accordance  with  the 
scheme  mapped  out  and  determined  upon  by  the 
proper  authorities.  It  cannot  order  a  sidewalk,  and 
in  furtherance  of  such  order  construct  a  sewer  and 
fasten  a  lien  upon  the  property  of  the  citizen  aflfected 
by  it.  What  the  municipality  itself  cannot  do,  it  has 
no  power  to  authorize  another  to  do.  The  contractor 
acquires  no  greater  right  than  the  city  itself  possesses. 
If  he  has  not  performed  the  work  according  to  the  de- 
vised plan  and  his  undertaking,  he  cannot  recover 
for  it.  There  is  no  such  thing  as  a  recovery  pro 
tanto.  If  he  has  performed  the  work  which  he  under- 
took to  perform,  and  the  proper  tribunal  or  authority 
so  determines,  he  may  enforce  his  remedy,  and  all  of 
his  remedy.  If  he  has  failed  in  this,  in  whole  or  in 
part,  it  is  the  duty  of  the  proper  authority  to  reject 
the  work,  and  he  cannot  receive  any  pay  for  it.  There 
may  be  a  question,  of  course,  as  to  whether  the  person 
or  board  whose  duty  it  is  to  accept  the  work  has  prop- 
erly discharged  such  duty  or  not,  and  whether  for  a 
failure  to  do  so  the  owner  of  the  property  may  have 
some  remedy,  but  if  the  work  has  been  properly  ac- 
cepted as  completed  in  accordance  with  the  contract, 
the  claimant  is  entitled  to  his  full  remedy.  If  he  can 
not  have  this,  he  can  have  nothing.  A  counterclaim 
can  have  no  place  in  a  proceeding  for  the  enforcement 
of  such  a  remedy. 

In  Ijcverty  v.  State,  ex  rel,,  109  Ind.  217,  the  Supreme 
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Court  expressly  held  that  in  an  action  to  enforce  a 
lien  for  a  ditch  assessment,  the  defendant  cannot  set 
up  as  a  counterclaim  or  set-off  damages  sustained  by 
him  by  reason  of  the  failure  of  the  ditch  commissioner 
to  complete  the  work  according  to  his  undertaking. 

The  appellant  further  complains  that  the  court 
erred  in  sustaining  the  appellees'  demurrer  to  his  an- 
swer. This  pleading  contains  a  statement  of  sub- 
stantially the  same  facts  that  are  set  forth  in  what  is 
denominated  the  counterclaim,  upon  which  we  have 
just  passed.  It  attempts  to  set  up  these  facts  as  a  de- 
fense to  the  appellees'  right  of  enforcing  the  lien,  on 
the  ground  that  the  work  was  not  done  according  to 
the  contract.  The  board  of  public  works  are  by  the 
statute  made  the  sole  judges  of  the  question  whether 
the  work  has  been  done  according  to  the  terms  and 
provisions  of  the  contract  or  not.  Section  3844,  Burns* 
R.  S.  1894.  It  is  held  by  some  of  the  authorities  that 
such  acceptance  is  only  prima  facie  evidence  of  the 
performance  according  to  the  contract.  But  where 
the  statute  gives  no  appeal,  or  no  right  to  contest 
the  question  of  the  proper  performance  of  the  work, 
the  great  weight  of  authority  is  that  the  acceptance  is 
conclusive  upon  the  property  owner,  unless  such  ac- 
ceptance was  fraudulent.  Section  416,  Elliott,  Boads 
and  Streets.  People,  ex  rel.y  v.  Fidelity  and  Casualty  Co., 
153  111.  25,  38  N.  E.  752;  Board,  etc.,  v.  Newlin,  132 
Ind.  27. 

Says  Judge  Cooley :  "It  is  no  defense  to  an  assess- 
ment that  the  contract  for  the  work  was  not  per- 
formed according  to  its  terms.  The  proper  authorities 
must  decide  upon  this,  and  if  they  accept  the  work 
the  acceptance,  in  the  absence  of  fraud,  is  conclu- 
sive."   Cooley,  Tax'n  (1st  ed.),  468. 

An  attempt  is  made  in  the  answer  to  show  that  the 
deviation  from  the  terms  of  the  contract  by  the  ap- 
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pellees  was  fraudulent.  But  while  the  appellant 
roundly  stigmatizes  the  method  of  performing  the 
work  as  fraudulent  and  vicious,  she  nowhere  attempts 
to  show  that  the  board  of  public  works  was  in  any  way 
imposed  upon  or  deceived  by  the  acts  of  the  appellees 
in  the  acceptance  of  the  work.  That  she  notified  the 
board  that  the  work  was  not  done  according  to  con- 
tract, and  that  they  refused  to  take  any  notice  of  such 
information,  does  not  taint  the  act  of  the  board  in  the 
acceptance  of  the  work  with  fraud.  The  judgment  of 
the  board  in  passing  upon  the  question  of  the  con- 
tractor's compliance  with  the  contract  is  of  a  quusi 
judicial  character.  Fraud  may  render  such  acts  void, 
but,  if  so,  the  fraud  must  be  on  the  part  of  the  con- 
tractor in  connection  with  the  act  of  the  board  in  the 
approval  of  the  work.  The  mere  fact  that  the  work  was 
^^fraudulently"  done  will  not  of  itself  render  the  ap- 
proval void.  To  characterize  the  work  done  and  ma- 
terials furnished  as  fraudulent  means  no  more  than 
that  they  did  not  comply  with  the  contract.  To  prop- 
erly charge  fraud  in  the  acceptance,  the  quaai  judicial 
act  of  approval  must  be  fraudulent  or  tainted  with 
fraud.  Even  then,  it  is  a  question  whether  this  may 
be  shown  in  defense  of  the  action  to  foreclose,  or 
whether  the  owner  is  not  compelled  to  first  bring  a 
suit  in  equity  to  set  aside  the  acceptance.  See  Haley 
V.  City  of  Alton,  152  111.  113,  38  N.  E.  750. 

The  appellant  also  attempts  to  raise  the  constitu- 
tionality of  the  statute  under  which  these  proceedings 
were  had,  because  such  statute  deprives  the  citizen  of 
his  property  without  "due  process  of  law."  But  it  is 
not  our  province  to  decide  such  questions,  and  as  this 
case  was  transferred  to  our  docket  from  that  of  the 
Supreme  Court,  we  must  assume  that  that  court  had 
determined  that  the  question  was  not  proi)erly  pre- 
sented. 

Judgment  aflBrmed. 
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[No.  2,064.    Filed  June  11, 1897.] 

Appellate  Court. — Jurisdiction  in  Causes  Originating  Before  Jus- 
tice of  the  Peace. — The  Appellate  Court  has  no  jurisdiction  of  an 
appeal  from  an  order  of  the  oirouit  court  denying  a  motion  to  mod- 

N  if 7  a  judgment,  where  the  case  originated  before  a  justice  of  the 
peace,  and  the  amount  in  controversy,  exclusive  of  interest  and 
costs,  does  not  exceed  150.00.    p.  111.     * 

Appeal  and  Error.— ^tU  of  Exceptions. — ^A  purported  bill  of  excep- 
tions bearing  filemarks  of  the  clerk  of  the  court  below,  found  with 
the  transcript,  but  not  a  part  thereof,  or  referred  to  therein,  or  in 
any  certificate  of  the  clerk,  cannot  be  considered  on  appeal  p.  11£, 

« 

From  the  Monroe  Circuit  Court.    Appeal  dismiased. 

J.  F.  Morgan  and  J.  E.  Steele,  for  appellant. 
R,  A.  Fulk  and  Edwin  Corr,  for  appellee. 

Black,  J. — In  the  transcript  filed  in  this  court 
there  is  set  out  the  proceedings  before  a  justice  of  the 
peace,  in  an  action  brought  by  the  appellee  against 
the  appellant  for  money  paid  and  labor  done,  wherein 
said  justice  of  the  peace  rendered  judgment  for  the 
plaintiff  (the  appellee)  for  $9.50.  The  transcript  also 
contains  the  proceedings  in  said  cause  upon  appeal 
from  the  justice  of  the  peace  to  the  court.below,  show- 
ing that  on  the  17th  of  September,  1889,  upon  said  ap- 
peal, the  appellee  recovered  judgment  in  the  court  be- 
low against  the  appellant  for  $1.10,  "together  with  his 
costs  and  charges  in  this  behalf  laid  out  and  ex- 
pended." 

There  is  next  set  out  in  the  transcript  a  motion  of 
the  appellant,  filed  in  the  court  below  on  the  22d  of 
November,  1895,  to  modify  said  judgment  so  rendered 
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in  1889,  on  said  appeal  from  the  justice  of  the  peace, 
in  which  motion  the  appellant  is  designated  as  plain- 
tiff, and  the  appellee  is  designated  as  defendant. 

In  this  motion,  after  showing  the  rendition  of  the 
judgment  before  the  justice,  and  of  that  entered  on 
appeal  "reducing  the  judgment  recovered  in  the 
justice  of  the  peace  court  more  than  five  dollars,"  it  is 
stated  that  "this  plaintiff  as  defendant  in  said  action 
ought  to  have  recovered  his  costs  in  the  circuit  court, 
and  did  recover  his  costs  in  the  circuit  court;  that 
through  the  mistake  and  inadvertence  of  the  clerk  of 
said  court  said  judgment  was  erroneously  entered 
against  this  plaintiff,  as  defendant  in  said  action,  for 
costs.-'  The  form  of  the  judgment  as  rendered  is  set 
out,  and  it  is  stated  that  the  record  "intended  and 
ordered  by  the  court  should  have  been  entered  as  fol- 
lows: *It  is  therefore  ordered  and  decreed  by  the  court 
that  the  plaintiff  recover  of  the  defendant  |1.10,  and 
that  the  defendant  recover  of  the  plaintiff  his  costs 
and  charges  laid  out  and  expended  in  said  action.' 
Wherefore  plaintiff  moves  the  court  to  correct  and 
modify  said  judgment  accordingly,  and  all  other 
proper  relief 

The  only  alleged  error  assigned  in  this  court  is  the 
overruling  of  the  appellant's  motion  to  modify  and 
correct  the  judgment. 

It  was  not  shown  or  asserted  that  there  was  any  in- 
correctness in  the  costs  as  taxed.  The  motion  was  not 
one  for  the  taxation  of  the  costs.  It  was  a  motion  for 
the  modification  of  the  judgment  for  costs,  made 
more  than  six  years  after  the  rendition  of  the  judg- 
ment. 

This  court  has  not  jurisdiction  of  appeals  from 

judgments  rendered  in  cases  which  originated  before 

a  justice  of  the  peace,  in  which  the  amount  in  contro- 

.,  versy,  exclusive  of  interest  and  costs,  does  not  exceed 
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150.00.  Section  1336,  Bums^  R.  S.  1894  (6562a,  Hor- 
ner's R.  S.  1896). 

This  court,  therefore,  could  not  have  jurisdiction 
of  this  appeal  merely  on  the  ground  that  the  motion 
was  one  incident  to  a  judgment  rendered  in  an  action 
commenced  before  a  justice  of  the  peace;  for  the 
amount  of  the  judgment  rendered  upon  the  cause  of 
action  was  less  than  $50.00. 

No  question  was  made  in  relation  to  any  part  of 
the  original  judgment,  except  the  portion  relating  to 
costs,  the  amount  of  which  is  not  shown. 

No  exception  was  saved  to  the  ruling  upon  the  mo- 
tion. The  record  does  not  contain  any  bill  of  excep- 
tions, or  show  that  one  was  filed.  We  find  with  the 
transcript,  but  not  a  part  thereof,  or  referred  to  there- 
in, or  in  any  certificate  of  the  clerk,  what  purports  to 
be  a  bill  of  exceptions,  bearing  file  marks  of  the  clerk 
of  the  court  below.  No  notice  could  be  taken  by  this 
court,  in  any  case,  of  such  a  bill. 

The  record  before  jis  does  not  show  the  appeal  to 
be  within  the  jurisdiction  of  this  court,  or  of  the  Su- 
preme Court. 

The  appeal  is  dismissed. 


Thomas  v.  Walmer  et  al. 

[No.  2,129.     Filed  March  80, 1897.     Rehearing  denied  June  11,  1897.] 

Landlord  and  Tenant. — Action  for  Possession.^ Damages, -^Insji 
action  by  a  landlord  for  possession  of  property,  and  damages  for  its 
nnlawfiil  detention,  the  rental  value  of  the  premises  during  th« 
time  of  the  unlawful  holding  is  recoverable  as  damages,    p.  117, 

Same. — Action  for  Possession  an  Action  in  Tort. —  Exemptions. — 
An  action  by  a  landlord,  imder  section  7106,  Bums'  R.  S.  1894,  for 
possession  of  property  unlawfully  detained  by  a  tenant,  sounds  in 
tort,  and  no  exemption  can  be  had  upon  a  judgment  rendered 
therein,   pp.  117, 118. 
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From  the  Wells  Ciretiit  Court.  Affirmed. 

Robert  Lowry^  for  appellant. 

John  Cantwelly  S.  W.  Cantwell  and  L.  B.  Simmons^ 
for  appellees. 

Henley,  J. — ^The  appellant  began  this  action  in 
replevin  against  the  appellees  to  recover  the  posses- 
sion of  certain  personal  property.  The  complaint  was 
fil^d  before  a  justice  of  the  peace,  and  a  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  in  favor  of 
appellant.  The  case  was  appealed  to  the  circuit  court 
of  Blackford  county,  where  the  venue  was  changed  to 
the  Wells  Circuit  Court,  the  cause  being  there  sub- 
mitted to  a  jury.  The  court  required  the  jury  to  re- 
turn a  special  verdict  upon  all  the  issues  in  the  cause 
by  way  of  answers  to  interrogatories.  Appellant 
moved  for  judgment  upon  the  verdict  so  returned, 
which  motion  was  overruled,  and  upon  appellees'  mo- 
tion judgment  was  rendered  in  favor  of  appellees,  and 
against  appellant. 

Appellees,  Walmer  and  Wiecking,  held  the  judg- 
ment against  the  appellant  upon  which  the  execution 
was  issued,  and  placed  in  the  hands  of  the  appellee, 
McDowell,  the  constable;  under  which  execution  he 
obtained  the  goods  sought  to  be  recovered  by  appel- 
lant in  this  action. 

The  question  presented  for  decision  by  each  of  the 
specifications  of  appellant's  assignment  of  errors  is 
simply  this:  Is  appellant  entitled  to  claim  as  exempt 
these  goods  described  in  her  complaint,  as  against 
the  execution  by  virtue  of  which  the  constable  ac- 
quired possession  of  them? 

The  judgment  upon  which  the  execution  issued 
was  obtained  by  appellees,  Walmer  and  Wiecking, 

Vol.  18—8 
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against  the  appellant  in  an  action  before  a  justice  of 
the  peace  upon  a  complaint,  of  which  the  following  is 
a  copy : 

"State  of  Indiana,  Blackford  County. 

"Before  Grant  N.  Henderson,  a  justice  of  the  peace 
for  Harrison  Township,  Blackford  County,  Indiana. 

"Herman  Weicking  and  David  A.  Walmer  vs.  Belle 
Thomas.  Complaint  for  possession  of  real  estate  and 
for  damages.  "The  plaintiffs  complain  of  the  defend- 
ant, Belle  Thomas,  who  signs  her  name  B.  Thomas,  and 
says,  that  on  the  18th  day  of  August,  1894,  the  plain- 
tiffs, by  lease  duly  executed  by  plaintiffs  and  defend- 
ant, a  copy  of  which  is  filed  herewith  and  made  a  part 
of  this  complaint,  leased  to  the  defendant  for  the  term 
of  one  year  from  said  date  the  following  described  real 
estate,  in  the  county  of  Blackford,  in  the  State  of  In- 
diana, to- wit :  The  east  room  on  the  first  fioor,  the  east 
part  of  the  basement,  and  rooms  four  and  five  of  the 
second  fioor  of  the  two-story  brick  building,  situated 
on  the  north  part  of  lot  number  3,  in  block  number 
7,  in  the  original  plat  of  the  town  of  Montpelier, 
known  as  the  Walmer  and  Wiecking  block;  that  by 
the  terms  of  said  lease  the  defendant  covenanted  to 
pay  as  rent  for  said  real  estate  $47.50  per  month,  pay- 
able on  the  18th  day  of  each  and  every  month  in  ad- 
vance; that  upon  such  failure  of  the  defendant  to  pay 
any  of  said  installments  when  the  same  shall  become 
due,  said  lease  shall  terminate  at  once  without  notice, 
and  if  suit  be  instituted  to  collect  rents  or  to  obtain 
possession  of  said  premises,  the  said  defendant  agrees 
to  pay  attorney's  fees  therefor;  that  the  defendant 
thereupon  entered  upon  said  premises  under  said 
lease ;  that  the  defendant  neglected  and  failed  to  pay 
the  installment  of  rent  coming  due  since  date  to  the 
present  time,  or  any  part  thereof,  and  the  same  re- 
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mains  wholly  unpaid;  that  by  the  terms  of  said  lease, 
and  the  failure  of  the  defendant  to  pay  said  rent  when 
due,  said  tenancy  has  terminated;  but  the  defendant, 
since  the  18th  day  of  November,  1894,  unlawfully  held 
oyer,  and  still  retains  possession  of  said  premises, 
whereby  plaintiff  has  been  damaged  in  the  sum  of 
1150.00;  that  a  reasonable  fee  for  plaintiff's  attorney 
in  this  action  is  $25.00.  Wherefore,  plaintiffs  demand 
judgment  for  the  possession  of  said  real  estate,  and 
for  1150.00  damages  and  f25.00  attorney's  fees,  and 
all  other  proper  relief.  Boyd  &  Mason,  attorneys  for 
plaintiff.'' 

The  rental  contract  provided  that  the  rent  should 
be  paid  in  advance  on  the  18th  day  of  each  month, 
and  that  upon  failure  so  to  do  the  lease  should  termi- 
nate at  once  without  notice,  and  appellees  could  them- 
selves, their  representatives,  or  assigns,  enter  and  take 
possession  of  said  premises,  and  expel  the  occupant 
thereof  without  in  any  way  being  trespassers. 

The  judgment  rendered  by  the  justice  of  the  peace 
was:  "It  is  therefore  considered  and  adjudged  by  me 
that  said  plaintiffs  have  possession  of  said  premises, 
and  do  have  and  recover  of  said  defendant  the  sum 
of  f  107.87  damages,  with  |15.00  attorney's  fees,  to- 
gether with  the  costs  of  this  action  and  accruing 
costs." 

Upon  this  judgment  an  execution  issued,  and  was 
placed  in  the  hands  of  McDowell,  a  constable,  who 
levied  the  same  upon  the  goods  of  the  appellant. 

Appellant,  at  the  proper  time,  filed  her  sworn 
schedule,  claiming  as  exempt  the  goods  in  controversy 
herein.  She  was  a  householder  under  the  law,  and  her 
property  all  together  did  not  amount  to  |600.00. 

The  facts  are  fully  found  by  the  special  verdict  of 
the  jury. 

It  is  contended  by  counsel  for  appellant  that  the 
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action  begun  by  the  appellees,  Waimer  and  Wiecking, 
against  appellant  was  an  action  upon  a  written  con- 
tract, and  that  the  judgment  therein  obtained  was 
necessarily  ex  contractu.  A  copy  of  the  complaint,  in 
the  action  last  referred  to,  and  of  the  judgment  there- 
in, have  heretofore  been  set  out  in  the  opinion.  Appel- 
lees name  their  cause  of  action  in  the  complaint, 
"Complaint  for  possession  of  real  estate  and  for  dam- 
ages." No  demand  of  judgment  for  rents  unpaid  is 
made  in  the  complaint,  but  damages  were  demanded 
for  the  unlawful  detention  of  the  property,  and  to 
make  that  detention  unlawful  the  complaint  seeks 
to  show,  by  averment,  the  breach  of  certain  conditions 
of  a  written  lease  or  contract  by  which  appellant  ob- 
tained possession  of  the  property. 

We  do  not  think  the  fact  that  the  written  contract 
was  made  a  part  of  the  complaint  in  any  way  aided 
the  complaint,  nor  did  such  a  contract  in  any  manner 
change  the  nature  of  the  cause  of  action  stated  in  the 
complaint.  The  contract  was,  of  course,  a  very  neces- 
sary  part  of  the  plaintiflf's  evidence  in  said  action,  but, 
the  pleading  of  evidence  cannot,  in  a  case  of  this  kind, 
alter  or  vary  the  material  allegations  which  give  force 
to  the  complaint  and  character  to  the  action. 

The  judgment  obtained  against  the  appellant  was 
upon  an  action  authorized  by  section  7106,  Burns^  R. 
S.  1894  (5225,  R.  S.  1881),  and  under  section  7094, 
Burns'  R.  S.  1894  (5213,  R.  S.  1881),  appellant  became 
a  tortfeasor,  immediately  upon  her  failure  to  pay  the 
rent  in  advance  upon  the  day  named  in  the  contract, 
and  her  possession  from  that  day  became  unlawful, 
and  no  notice  to  her  was  necessary  to  make  such  pos- 
session assume  the  unlawful  character. 

Appellees  could  have  begun  this  action  upon  the 
contract  for  .the  recovery  of  the  rent  at  the  stipulated 
rate  per  month,  but  they  elected  to  take  the  statutory 
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remedy,  and  bring  an  action  for  possession  of  the 
property,  and  damages  for  its  unlawful  detention. 

The  measure  of  damages  was  the  rental  value  of  the 
premises  from  the  time  at  which  the  holding  became 
unlawful  until  the  time  of  the  trial.  Recovery  of  such 
damages  is,  by  the  statute,  made  an  incident  to  the 
summary  proceeding  to  recover  possession  of  the 
premises. 

Granting  that  the  rule,  as  stated  by  counsel  for  ap- 
pellant, is  correct,  that  "Where  a  tenant  holds  over 
after  his  lease  has  expired  the  inference  that  the  par- 
ties consent  to  a  continuance  of  the  same  terms  is  so 
strong  that  it  is  adopted  as  a  rule  of  law,"  still  we 
cannot  see  how  appellant  is  aided  thereby. 

If  the  appellant  had  held  over  beyond  the  year  for 
which  her  contract  provided,  in  the  absence  of  some 
new  contract  changing  the  manner  of  paying  the  rent, 
her  holding  would  have  become  a  wrongful  one  at  any 
time  when  she  failed  to  pay  the  rent  in  advance,  and 
the  landlord  could  maintain  an  action  for  damages. 
McNatt  V.  Orange  Hall  Association,  etc.,  2  Ind.  App.  341. 

We  think  this  case  comes  squarely  within  the  doe- 
trine  expressed  in  the  cases  of  Whipple  v.  Shewalter, 
91  Ind.  114,  and  Campbell  v.  Nixon,  2  Ind.  App.  463, 
where,  in  the  last  mentioned  case.  Black,  J.,  delivering 
the  opinion  of  the  court,  said:  "If  the  rent  be  not  paid 
at  the  expiration  of  the  ten  days'  notice  to  quit  for 
nonpayment  of  rent  due,  the  lease  is  determined,  the 
relation  of  landlord  and  tenant  is  ended,  and  the  hold- 
ing over  is  an  unlawful  possession,  to  deprive  the  oc- 
cupant of  which  the  summary  proceeding  is  provided 
by  the  statute.  The  proceeding  is  possessory  in  its 
nature.  The  wrongful  possession  of  the  defendant  is 
the  gist  of  the  action.  The  proceeding  sounds  in  tort. 
In  the  detention  of  the  premises  after  such  termina- 
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tion  of  the  tenancy,  the  occupant  is  a  tortfeasor."  See, 
also,  Hinsdale  v.  WhitCy  6  Hill  507. 

As  we  have  said,  no  notice  was  necessary  in  this 
case  in  order  for  the  landlord  to  bring  his  action  for 
possession  under  the  section  7106  of  the  statute,  supra. 

The  action  for  possession  could  not  be  maintained 
against  appellant,  unless  her  holding  was  unlawful, 
and  in  this  case  no  notice  was  necessary  to  make  such 
holding  unlawful.    Section  7094  (5213),  supra. 

The  action  sounded  in  tort,  and  appellant  was  not 
entitled  to  claim  the  exemption  provided  by  the  stat- 
utes of  this  State.  Dorrell  v.  Hannah^  80  Ind.  497; 
Smith  V.  Woody  83  Ind.  522. 

If  any  part  of  the  judgment  against  the  appellant 
sounds  in  contract,  as  against  that  part  appellant 
might  have  successfully  demanded  the  exemption  of 
her  property  from  sale,  had  she  first  satisfied  that 
part  sounding  in  tort,  the  amount  recovered  upon  the 
tort  being  easily  ascertained  in  this  case,  and  separ- 
able from  the  amount,  if  any,  recovered  upon  the  con- 
tract. If  the  judgment  was  in  such  a  form  as  to  pre- 
clude the  possibility  of  separating  one  from  the  other, 
the  rights  of  the  judgment  creditor  against  the  judg- 
ment debtor  would  be  reduced  to  the  rights  he  pos- 
sessed under  the  contract.  Keller  v.  McMahan,  77  Ind. 
62;  O^Neil  v.  Becky  69  Ind.  239;  MenzieY.  Anderson^ 
65  Ind.  239;  Ries  v.  McClatcheyy  128  Ind.  126. 

It  was  said  by  the  Supreme  Court,  in  Keller  v.  Jfc- 
Maliatiy  supra:  "Had  the  appellant  paid  the  judgment 
except  the  one  dollar  alleged  to  be  due  for  tolls  on  ac- 
count, he  might  as  to  that  have  successfully  demanded 
the  exemption  of  his  property  from  sale.  Until  such 
payment  was  made,  the  appellee  had  a  right,  by  virtue 
of  the  execution  in  his  hands  as  sheriff,  to  levy  upon, 
hold,  and  sell  so  much  of  the  property  as  might  be  nee- 
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essary  to  satisfy  that  portion  of  the  judgment  based 
upon  the  wrongful  acts  of  the  appellants." 

It  is  a  rule  of  the  courts  of  this  State  to  liberally 
construe  the  statute  exempting  the  property  of  a 
debtor  who  is  a  householder,  to  a  certain  amount,  but 
the  statute  permitting  this  exemption  expressly  says 
that  no  exemption  can  be  had  upon  a  judgment  ren- 
dered in  an  action  for  tort;  and  the  Supreme  Court 
and  this  Court  have  uniformly  held  that  actions,  such 
as  the  one  wherein  judgment  was  rendered  against 
the  appellant  for  damages,  were  actions  for  tort,  and 
no  exemption  can  be  had  upon  a  judgment  rendered  in 
such  actions. 

It  follows  that  the  judgment  of  the  lower  court 
ought  to  be  aflSrmed. 

Judgment  affirmed. 


The  Board  of  Commissioners  op  Johnson  County 

V.  Beinier. 

[No.  2,108.     Filed  September  14,  1897.] 

County. — No  LiabUUy  for  Defective  Bridge.— In  the  absence  of  a 
statute  expressly  grantmg  a  right  of  action,  a  county  is  not  liable 
for  personal  injuries  occasioned  by  the  defective  condition  of  a 
bridge. 

From  the  Shelby  Circuit  Court.    Reversed. 
Thomas  W.  Woollen^  for  appellant. 

Wiley,  C.  J.— The  appellee  sued  appellant  for  inju- 
ries alleged  to  have  been  received  while  crossing  a 
bridge  constituting  a  part  of  a  public  highway.  The 
amended  complaint  is  in  four  paragraphs,  and  it  is 
sought  to  hold  the  appellant  liable  on  the  ground  of 
the  negligent  construction   and  maintenance  of  a 


120        APPELLATE  COURT  OP  INDLANA, 

The  Board  of  Gommissioners  of  Johnson  CJoiinty  v.  Reinier. 

bridge  spanning  a  water  way.  The  negligence  com- 
plained of  is,  that  appellant  maintained  said  bridge 
only  fourteen  feet  wide,  about  eight  feet  from  the 
ground,  and  without  any  side  rails  or  barriers,  and  in 
crossing  said  bridge  the  horse  appellee  was  driving 
became  frightened,  and,  on  account  of  the  absence  of 
any  side  rails  or  barriers,  stepped  over  and  oflf  at  the 
side  of  the  bridge,  carrying  the  buggy  in  which  appel- 
lee was  riding,  with  it,  whereby  she  was  severely 
injured. 

The  record,  as  it  comes  to  us,  presents  but  one  ques- 
tion for  our  consideration,  and  that  is  the  sufficiency 
of  the  complaint.  The  appellant  addressed  to  each 
paragraph  of  the  complaint  a  demurrer  on  the  ground 
that  neither  paragraph  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  trial  court  overruled  the 
demurrer,  and  this  ruling  of  the  court  is  assigned  as 
error. 

We  are  clearly  of  the  opinion  that,  under  the  recent 
holdings  of  the  Supreme  and  of  this  Court,  neither 
paragraph  of  the  complaint  states  a  good  cause  of 
action.  It  is  now  the  settled  law  of  this  State  that 
counties  are  not  liable  for  damages  resulting  to  trav- 
elers on  public  highways  on  account  of  defects  therein 
resulting  from  the  negligence  of  its  officers.  It  is  the 
recognized  rule  in  this  and  many  states  of  the  Union, 
that  a  county  is  a  subdivision  of  the  state  for  govern- 
mental purposes,  and  is  not  liable  for  the  negligence 
of  its  officers,  unless  a  right  of  action  is  expressly 
granted  by  statute. 

In  Boards  etc.,  v.  Allman,  AdmWy  142  Ind.  573,  Monks, 
J.,  speaking  for  the  court,  said:  "It  is  a  well  settled 
proposition  that  when  subdivisions  of  a  State  are 
organized  solely  for  a  public  purpose  by  a  general  law, 
no  action  lies  against  them  for  an  injury  received  by 
any  one  on  account  of  the  negligence  of  the  officers  of 
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such  subdivision,  unless  a  right  of  action  is  expressly 
given  by  statute;  that  such  subdivisions,  as  counties 
and  townships,  are  instrumentalities  of  government, 
and  exercise  authority  given  by  the  State,  and  are  no 
more  liable  for  the  acts  or  omissions  of  their  officers 
than  the  State/' 

Following  the  above  quotation,  the  learned  judge, 
in  support  of  the  doctrine  announced,  cites  the  follow- 
ing cases :  Cones  v.  Board,  etc.,  137,  Ind.  404 ;  Morris  v. 
Boardy  etc,  131  Ind.  285;  Board,  etc.,  v.  Daily,  132 
Ind.  73;  Smith  v.  Board,  etc.,  131  Ind.  116;  White  v.. 
Board,  etc.,  129  Ind.  396;  Abbett  v.  Board,  etc.,  114 
Ind.  61,  and  cases  cited  on  page  63;  Freel  v.  School  City 
of  Crawfordsville,  142  Ind.  27;  Summers  y.  Board,  etc.j 
103  Ind.  262;  Board,  etc.,  v.  Boswell,  4  Ind.  App.  133; 
Edgerlyy.  City  of  Concord,  62  N.  H.  8,  13  Am.  St.  533; 
Ooddard  v.  Inhabitants  of  Harpswell,  84  Me.  499,  24 
Atl.  958,  30  Am.  St.  373,  and  note  on  pages  398-402; 
Howard  v.  City  of  Worcester,  153  Mass.  426,  27  N.  E. 
11, 12  L.  R.  A.  160;  Larrabee  v.  Inhabitants  of  Peabody, 
128  Mass.  561;  Clark  y.  Inhabitants  of  Waltham,  128 
Mass.  567;  Hill  v.  City  of  Boston,  122  Mass.  344,  23 
Am.  Rep.  332;  Wixon  v.  City  of  Newport,  13  R.  I.  454, 
43  Am.  Rep.  35;  Finch  v.  Board,  etc.,  30  Ohio  St.  37, 
27  Am.  Rep.  414;  Lane  v.  District  Tp.  of  Woodbury, 
58  la.  462,  12  N.  W.  478;  FloH  v.  City  of  St.  Louis, 
69  Mo.  341,  33  Am.  Rep.  504;  Bigelow  v  Inhabitants 
of  Ba^olph,  14  Gray  541;  Ford  v.  School  District, 
121  Pa.  St.  543,  15  Atl.  812, 1  L.  R.  A.  607. 

In  Board  v.  Chipps,  Admr.,  131  Ind.  56,  16  L.  R.  A. 
228,  Coffey,  J.,  speaking  for  the  court,  says:  "The  de- 
cided weight  of  authority  is  that,  in  the  absence  of  a 
statute  upon  the  subject,  a  county  is  not  liable  for  a 
failure  to  keep  its  bridges  in  repair.  Elliott,  Roads 
and  Streets,  p^  42. '^ 
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Following  the  authority  of  the  Supreme  Court  in 
Boardy  etc.y  v.  Allmany  supra^  this  court,  in  Boardy 
etc.y  V.  Coffenberryy  14  Ind.  App.  701,  and  Board,  etc.,  v. 
Hemphill,  14  Ind.  App.  219,  held  that  there  was  no  lia- 
bility on  the  part  of  the  county  for  injuries  received  on 
account  of  defective  highways  or  bridges. 

It  follows,  therefore,  from  the  authorities  cited,  that 
the  appellee's  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  appellant 
county,  and  that  the  court  below  erred  in  overruling 
the  demurrer  to  each  paragraph  of  the  complaint. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  each  paragraph  of  the  complaint 
and  for  further  proceedings  not  in  conflict  with  this 
opinion. 


Orner  et  al  v.  The  Sattley  Manufacturing  Company. 

[No.  2,179.    Filed  September  14, 1897.] 

Bills  and  Notes. — With  Eoochange.-^Not  Negotiable  as  Commercial 
Paper. — The  use  of  the  words  ''with  exchange"  in  a  promissory 
note,  otherwise  negotiable  as  conmiercial  paper,  renders  the  smn  to 
be  paid  indefinite  and  uncertain  and  takes  away  from  it  its  char- 
acter as  commercial  paper. 

Same. — Agreement.^WJien  Notes  Taken  in  Settlement  WiU  Not  Su- 
persede.— The  acceptance  of  notes,  not  governed  by  the  law  mer- 
chant, from  a  retail  dealer  in  settlement  of  an  accomit  for  goods 
furnished  by  a  manufacturing  company,  wiU  not  operate  as  pay- 
ment of  such  account,  nor  supersede  an  agreement  between  the 
parties  whereby  the  retail  dealer  was  to  hold  aU  goods,  or  the 
proceeds  thereof,  furnished  by  the  manufacturing  company  in  trust 
for  such  company  until  all  obligations  were  paid  in  full. 

Prom  the  Jay  Circuit  Court.     Affirmed. 

J.  F,  Denney  and  J.  J.  Moran,  for  appellants. 

Oavin,  Coffin  &  Davis,  Emerson  E.  McOriff  and 
Charles  E.  Barrett,  for  appellee. 
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Black,  J. — ^The  appellee  sued  the  appellants  for  the 
recovery  of  the  possession  of  certain  personal  property. 
Trial  by  the  court  of  issues  of  fact  formed  resulted  in 
favor  of  the  appellee.  The  overruling  of  a  motion  of 
the  appellants  for  a  new  trial  is  assigned  as  error,  and 
the  discussion  before  us  relates  solely  to  the  question 
as  to  the  sufficiency  of  the  evidence  to  sustain  the 
court's  finding. 

The  appellee  being  engaged  in  the  manufactare  and 
sale  of  certain  agricultural  implements^  entered  into 
a  written  contract  in  January,  1895,  with  the  appel- 
lant Perry  M.  Orner,  for  the  sale  to  him  of  such  imple- 
ments to  be  ordered  by  him  during  the  season  of  1895, 
the  contract  contemplating  the  sale  of  such  imple- 
ments by  him  as  a  retail  dealer,  he  agreeing  to  settle 
upon  receipt  of  goods  by  giving  note  or  paying  cash, 
with  exchange.  Among  the  stipulations  of  the  con- 
tract on  the  part  of  the  retail  dealer  was  the  follow- 
ing: "We  agree  to  hold  all  goods  and  the  proceeds  of 
all  sales  of  goods  received  under  this  contract,  whether 
the  proceeds  are  in  notes,  cash,  or  book  accounts,  as 
collateral  security  in  trust  and  for  the  benefit  of,  and 
subject  to  the  order  of  the  Sattley  Manufacturing 
Company,  until  we  have  paid  in  full,  in  cash,  all  our 
obligations  due  the  said  Sattley  Manufacturing  Com- 
pany." 

In  August,  1895,  an  agent  of  the  appellee  called 
upon  said  Perry '  M.  Orner,  who  then  executed  his 
three  promissory  notes  to  the  appellee,  dated  August 
23, 1895,  for  the  amount  then  due  upon  settlement,  one 
for  1200,  due  October  14,  1895;  one  for  ?185,  due  De- 
cember 1, 1895,  and  one  for  f  122,  due  October  1, 1896. 

Boon  after  the  giving  of  these  notes  said  Perry  M. 
Omer  received  by  mail  from  the  appellee  a  postal  card 
stating  that  these  notes  had  been  received  by  the 
appellee,  and  duly  credited  to  account,  and  that  he  had 
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credit  for  the  notes,  stating  the  amounts  and  times  of 
maturity  thereof  severally. 

In  January,  1896,  two  of  said  notes  being  due  and 
all  of  them  unpaid,  an  agent  of  the  appellee  called 
upon  said  Perry  M.  Orner,  and  finding  that  he  had  on 
hand  agricultural  implements  so  received  by  him,  of 
the  value  of  |110.50  and  promissory  notes  executed 
to  him  for  such  implements  by  various  purchasers  to 
whom  he  had  sold  them,  amounting  to  $80.00,  the 
agent  then  requested  of  said  Perry  M.  Orner  that  he 
turn  over  said  implements  and  notes  to  said  agent. 
This  was  refused,  said  Perry  M.  Orner  stating  to  the 
agent  that  he  thought  he  could  be  able  to  pay  thirty- 
three  and  one-third  cents  on  the  dollar  if  the  agent 
wanted  to  take  a  settlement,  and  further,  that  he  had 
turned  over  the  property  to  his  mother,  the  appellant 
Elvira  J.  Orner,  upon  whom  also  the  appellee  made  a 
fruitless  demand. 

It  is  contended  in  argument  on  behalf  of  the  appel- 
lants that  the  promissory  nptes  so  executed  on  the 
23d  of  August,  1895,  were  commercial  paper  governed 
by  the  law  merchant,  and  that  as  the  evidence  does 
not  disclose  any  agreement  that  they  should  not  oper- 
ate as  payment  of  the  indebtedness  for  which  they 
were  executed,  they  should  be  regarded  as  so  operat- 
ing, and,  therefore,  as  superseding  the  agreement  of 
the  appellant  Perry  M.  Orner  above  set  out  in  relation 
to  the  character  of  his  possession  of  goods  and  pro- 
ceeds of  sales  of  goods  received  under  the  contract 

Various  provisions  of  each  of  these  notes  have  been 
discussed  before  us,  to  only  one  of  which,  however,  we 
will  refer  specially.  Each  of  the  notes,  after  the 
statement  of  the  principal  which  the  maker  promised 
to  pay,  contained  the  words,  "with  exchange.'' 

In  Nicely  v.  Commercial  Bank  of  Union  City,  15  Ind. 
App.  563,  it  was  held  by  this  court  that  such  words  in 
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a  ppomisBory  note  otherwise  negotiable  as  commercial 
paper  render  the  sum  to  be  paid  indefinite  and  uncer- 
tain, and  therefore  that  the  note  containing  them  is 
not  negotiable  according  to  the  law  merchant.  Coun- 
sel for  appellants  have  expressed  a  wish  that  the  rule 
laid  down  in  that  case  be  reconsidered.  The  same 
question  was  before  the  court  in  the  consideration  of 
the  recently  decided  case  of  Nicely  v.  Winnehago  Nor 
tional  Bank,  antCy  30,  and  the  court,  as  now  constituted, 
concluded  to  adhere  to  the  doctrine  of  the  earlier  case. 

In  a  supplemental  brief,  counsel  for  appellants 
have  argued  that  the  contract  under  which  the  agri- 
cultural implements  were  received  from  the  appellee 
did  not  furnish  evident^e  of  its  right  to  maintain  the 
action  of  replevin. 

The  provision  of  that  contract  which  we  have 
quoted  above  was  one  to  which  the  parties  might  law- 
fully agree,  and  under  it  the  right  of  the  appellee  to 
recover  seems  sufficiently  clear  to  need  no  extended 
discussion. 

The  judgment  is  affirmed. 


Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Wright. 

[No.  3,^09.    Filed  June  11, 1897.    Rehearing  denied  Sept.  14,  1897.] 

lUnjtOADS. — Ticket  is  Contract  Between  Purchcuter  and  Railroad. — 
A  railroad  ticket  is  a  contract  between  the  purchaser  and  the  rail- 
road company,    p.  129. 

Saxb. — Ticket. — Condition. — A  condition  in  a  railroad  ticket  that  it 
shaU  not  be  good  for  a  return  passage  unless  signed  by  the  original 
purchaser  on  the  day  of  departure  returning,  and  in  the  presence 
of  the  authorized  agent  of  the  company,  which  is  made  in  consid- 
erafeion  of  a  reduction  of  fare,  is  not  unreasonable,    p.  ISO 

Same. — Damages. — Ejection  of  Passenger. — A  railroad  company  is 
not  liable  in  damages  for  refusing  to  accept  a  ticket  for  a  return 
passage,  and  in  ejecting  the  passenger,  where  the  ticket  tendered  by 


126        APPELLATE  COURT  OF  INDIANA, 

Louisville,  New  Albany  and  Chicago  Railway  Company  v,  Wright. 

such  passenger  was  an  excursion  ticket  containing  the  conditions 
that,  in  order  to  entitle  the  holder  to  a  return  passage,  it  must  be 
signed  by  the  original  purchaser,  on  the  day  ot  the  departure 
returning,  and  in  the  presence  of  the  authorized  agent  of  the  com- 
pany, where  such  ticket  was  not  signed  or  attested,  although  it  was 
shown  that  the  passenger  applied  at  the  office  of  the  company  at 
the  terminal  point,  a  small  station,  at  10:15  p.  m.,  after  the  office 
was  closed  for  the  purpose  of  having  the  ticket  signed  and  attested. 
pp.  1S6-136. 

Prom  the  Tippecanoe  Superior  Court.     Reversed. 
John  F.  McHugh  and  E,  C.  Fields  tor  appellant. 
C.  M.  Bright,  for  appellee. 

KoBiNSON,  J. — Appellee  brought  this  action  to 
recover  damages  for  being  wrongfully  ejected  from 
one  of  appellant's  trains.  Issues  were  formed,  and  the 
case  was  submitted  to  the  court  upon  an  agreed  state 
of  facts.  The  court  found  for  appellee  in  the  sum  of 
one  hundred  dollars,  and  rendered  judgment  for  that 
amount. 

The  facts,  as  agreed  upon,  are  substantially  as  fol- 
lows: On  the  4th  day  of  May,  1895,  the  appellee  pur- 
chased a  round  trip  ticket  from  the  appellant,  from 
Lafayette,  Indiana,  to  Paisley,  Indiana;  that  the 
ticket  provided  that  it  was  good  for  one  first-class  pas- 
sage to  Paisley,  Indiana,  and  return,  when  stamped  as 
indicated  on  the  back  thereof,  and  that  as  the  ticket 
was  sold  at  a  reduced  rate,  it  was  not  good  for  stop- 
over, and  was  good  for  going  passage  only  on  the  date 
of  sale,  and  returning  to  the  date  canceled  in  the  mar- 
gin of  the  ticket;  and  that  the  ticket  was  not  valid  for 
return  passage  unless  signed  by  the  original  purshaser 
on  the  day  of  departure  returning,  in  the  presence  of 
the  authorized  agent  of  the  Louisville,  New  Albany  & 
Chicago  Railway  at  Paisley,  Indiana,  and  witnessed 
by  him.  On  the  face  of  the  ticket  there  was  also  a 
notice  to  the  purchaser  thereof  to  the  effect  that  the 
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return  part  of  the  ticket  must  be  stamped  and  the  pur- 
chaser's signature  witnessed  by  the  agent  of  the  Louis- 
ville, New  Albany  &  Chicago  Railway,  at  Paisley,  In- 
diana, before  it  would  be  honored  for  passage;  that 
the  appellee  was  carried  on  the  appellant's  train  from 
LaFayette,  Indiana,  to  Paisley,  Indiana,  on  said  date, 
and  that  said  ticket  was  good  returning,  until  the 
9th  day  of  May,  1895;  that  the  appellee  went  through 
from  Paisley  to  the  city  of  Chicago  on  the  4th  day  of 
May,  1895,  and  on  the  6th  day  of  May,  1895,  he  came 
from  the  city  of  Chicago  on  appellant's  train  to 
Paisley,  reaching  there  at  about  the  hour  of  10:15 
p.  m.;  that  he  got  off  of  said  train  and  went  to  ap- 
pellant's ticket  office  at  said  Paisley  for  the  purpose 
of  signing  said  ticket  in  the  presence  of  appellant's 
agent,  and  having  his  signature  witnessed  by  the 
agent  as  provided  on  said  ticket,  but  that  the  office 
of  the  appellant  was  closed,  and  the  appellee  was  un- 
able to  find  appellant's  agent,  though  he  made  search 
for  him;  that  appellee  went  to  the  office  a  sufficient 
length  of  time  before  the  train  on  which  he  came  left 
Paisley  to  sign  his  name,  and  have  the  ticket  duly  at- 
tested according  to  its  provisions,  but  was  unable 
to  do  so  because  the  office  was  closed,  and  there  was 
no  agent  of  the  appellant  there;  that  after  going  to 
the  appellant's  office  appellee  got  on  appellant's  train 
at  Paisley,  and  presented  said  ticket  to  the  conductor 
of  the  train,  who  declined  to  receive  the  same  because 
the  same  was  not  signed  by  the  appellee  as  required 
by  its  provisions,  and  the  signature  was  not  witnessed 
as  required  by  the  conditions  of  said  ticket;  and  the 
appellant  refused  to  accept  the  ticket  for  passage  and 
ejected  the  appellee  from  the  train  at  the  town  of 
Lowell;  that  on  the  4th  day  of  May,  and  on  the  6th 
day  of  May,  at  the  time  said  ticket  was  purchased  and 
sought  to  be  used,  the  station  of  Paisley  was  a  regular 
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stopping  station  for  said  train  leaving  Chicago  at 
8:30  p.  m.,  upon  which  the  appellee  came,  and  arrived 
at  said  Paisley  at  about  the  hour  of  10:15  p.  m.,  and 
that  it  stopped  at  Paisley  both  for  the  purpose  of 
receiving  and  discharging  passengers;  that  the  ticket 
was  a  special  ticket  and  issued  at  a  reduced  rate  be- 
low the  regular  rate  in  consideration  of  the  terms  of 
the  contract  therein  prescribed;  that  the  appellee  did 
not  obtain  the  stamp  of  the  agent  of  the  appellant  at 
Paisley  before  returning,  nor  did  he  have  the  agent 
witness  his  signature  on  the  back  of  the  ticket  before 
he  entered  the  train  of  appellant  on  his  return  pass- 
age, nor  did  he  apply  to  the  agent  at  Paisley  nor  to 
the  office  of  the  appellant  at  Paisley  until  the  office 
was  closed  for  the  day,  nor  until  after  the  arrival  of 
the  train  at  Paisley  on  which  he  desired  to  take  pass- 
age; that  he  got  off  the  train  when  it  reached  Paisley, 
expecting  to  obtain  the  agent's  stamp  at  that  hour, 
and  have  his  signature  duly  attested  by  the  agent; 
that  on  said  6th  day  of  May,  1895,  the  appellant  had 
and  kept  its  office  and  station  open  at  said  Paisley, 
and  had  its  agent  there  ready  to  do  and  perform  all 
duties  from  the  hour  of  7  a.  m.  of  said  day  until  the 
hour  of  7  p.  m.  of  said  day;  that  Paisley  is  a  station 
with  a  population  of  less  than  fifty  people,  and  that 
the  appellant  did  not  have,  at  or  before  said  time, 
a  night  agent  or  a  night  office  at  said  point,  nor  was 
said  station  a  night  station  at  said  time,  and  appellant 
did  not  have  nor  maintain  either  a  night  office  or  a 
night  agent  there  at  or  before  said  time,  but  had  an 
agent  on  said  day  from  7  a.  m.  to  7  p.  m.,  'ready  to 
attest  signatures  and  do  all  other  business  of  the 
appellant  at  said  station;  that  the  appellee  knew  of 
the  conditions  on  the  ticket,  that  it  would  not  be  valid 
for  return  passage  unless  signed  by  the  original  pur- 
chaser on  the  day  of  departure  for  returning,  in  the 
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presence  of  the  authorized  agent  of  the  appellant  at 
Paisley  and  witnessed  by  said  agent  before  he  got  on 
said  train  returning;  that  the  appellee  got  off  the 
train  at  Paisley  for  the  purpose  of  having  the  ticket 
signed  and  stamped;  that  the  same  was  not  signed 
and  stamped  because  the  agent  of  the  appellant  was 
not  there,  and  because  said  appellant  had  no  night 
agent  there,  and  that,  thereafter,  the  appellee  tendered 
the  ticket  unsigned  and  unstamped  to  the  conductor 
of  the  appellant,  who  refused  to  receive  the  same  and 
demanded  fare  of  appellee  from  Paisley  to  LaFayette, 
vf hich  fare  the  appellee  declined  to  pay ;  and  that  the 
conductor  of  such  train  assigned  as  his  reasons  for  not 
receiving  the  ticket  that  it  was  not  stamped  and  the 
signature  of  the  appellee  was  not  witnessed  by  the 
agent  of  the  appellant  at  Paisley  as  required  by  its 
conditions,  and  that  the  appellee  told  the  conductor 
that  he  had  gotten  off  at  Paisley  for  the  purpose  of 
Mgning  said  ticket,  and  having  the  same  witnessed, 
but  that  the  office  of  the  appellant  was  closed  and  the 
agent  was  not  there. 

In  many  early  decisions  it  was  held  that  a  railroad 
ticket  was  no  more  than  evidence  that  the  holder  had 
paid  the  passage  money  entitling  him  to  be  carried 
from  one  point  to  another,  and  that  in  effect  it  was  no 
more  than  a  receipt  for  the  passage  money  so  paid. 
But  by  the  later  adjudications  such  ticket  is  held  to 
be  a  contract  between  the  purchaser  and  the  railroad 
company.  Pullman  Palace  Car  Co.  v.  Taylor,  65  Ind. 
153, 32  Am.  Rep.  57;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Fitz- 
gerald, 47  Ind.  79. 

Thus,  in  Callaway  v.  Mellett,  15  Ind.  App.  366,  this 
court  said:  "We  must, therefore, give  to  a  ticket, a  more 
extensive  signification  than  a  mere  receipt  or  voucher. 
*     ♦     *    When  it  is  so  drafted  as  to  impose  an  afflrm- 

VoL.  18—9 
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ative  obligation  upon  either  party,  it  amounts  to  a  con- 
tract, and  must  be  construed,  and  tlie  rights  and  obli- 
gations of  the  parties  thereunder  determined,  by  the 
law  of  contracts  in  general/' 

Although  the  appellee  had  not  signed  the  ticket 
when  he  first  purchased  it,  yet  he  accepted  it,  and  had 
used  a  part  of  the  ticket,  and  from  the  agreed  facts  it 
appears  that  he  knew  that  the  return  part  of  it  must 
be  signed  and  witnessed  before  using  it. 

The  difficult  question  to  be  determined  in  this  case 
is  whether  the  appellee  is  excused  from  the  perform- 
ance of  the  conditions  precedent  by  the  failure  of  the 
appellant  to  have  its  office  at  Paisley  open  when 
appellee  went  to  sign  the  return  ticket,  and  have  it 
witnessed  and  stamped  as  required. 

The  railroad  company,  in  consideration  of  the 
reduced  fare,  had  a  right  to  attach  reasonable  condi- 
tions which  the  purchaser  should  comply  with  before 
using  the  ticket.  Ordinarily,  appellee  would  have 
purchased  a  ticket  from  LaFayetteto  Paisley,  and  then 
bought  a  ticket  at  Paisley  for  the  return  trip.  There 
was  nothing  unreasonable  requiring  that  appellee 
should  present  the  return  coupon  to  the  appellant's 
agent  and  sign  the  ticket  in  the  presence  of  the  agent 
before  presenting  it  to  the  company  for  passage.  The 
contract  of  carriage,  with  the  conditions,  was  a  valid 
and  binding  agreement  between  the  company  and  the 
purchaser  of  the  ticket.  He  had  not  simply  contracted 
with  the  company  for  passage  from  LaFayette  to  Pais- 
ley and  return,  but  he  had  agreed  to  present  the  ticket 
to  the  appellant's  agent  at  Paisley,  and  sign  it  in  the 
presence  of  the  company's  agent.  This  was  a  condi- 
tion precedent,  and  until  it  had  been  complied  with  or 
an  excuse  shown  for  noncompliance,  the  ticket  gave 
him  no  right  to  a  return  passage.  Such  a  condition  is 
reasonable,  and  it  is  the  duty  of  the  purchaser  to  read 
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it,  and  comply  with  its  terms.  Bowers  v.  Pittsburgh^ 
etc.,  R.  R.  Co.,  158  Pa.  St.  302,  27  Atl.  893, 

It  lias  been  held  that  the  right  of  the  holder  to  ride 
upon  such  a  ticket  does  not  depend  upon  his  being  the 
identical  person  who  purchased  it,  but  upon  his  com- 
plying with  this  condition  precedent,  and  that  a  con- 
ductor has  no  power  to  determine  his  right  to  passage 
unless  the  condition  has  been  performed. 

Thus,  in  Mosher  v.  St.  Louis,  etc.,  R.  W.  Co.,  127  U,  8. 
390,  8  Sup.  Ct.  1324,  it  fe  said:  "The  conductor  of  the 
defendant's  train,  upon  the  plaintiff's  presenting  a 
ticket  bearing  no  stamp  of  the  agent  at  Hot  Springs, 
had  no  authority  to  waive  any  condition  of  the  con- 
tract, to  dispense  with  the  want  of  such  stamp,  to 
inquire  into  the  previous  circumstances,  or  to  petmit 
him  to  travel  on  the  train.  It  would  be  inconsistent 
alike  with  the  express  terms  of  the  contract  of  the  par- 
ties, and  with  the  proper  performance  of  the  duties  of 
the  conductor,  in  examining  the  tickets  of  other  pas- 
sengers, and  in  conducting  his  train  with  due  regard 
to  si)eed  and  safety,  that  he  should  undertake  to  deter- 
mine, from  oral  statements  of  the  passenger  or  other 
evidence,  facts  alleged  to  have  taken  place  before  the 
beginning  of  the  return  trip,  and  as  to  which  the  con- 
tract on  the  face  of  the  ticket  made  the  stamp  of  the 
agent  of  the  Hot  Springs  Railroad  Company  at  Hot 
Springs  the  only  and  conclusive  proof."  See  Boylan 
Y.  Hot  Springs  R.  R.  Co.,  132  U.  S.  146, 10  Sup.  Ct.  50. 

In  Western  Maryland  R.  R.  Co.  v.  Stocksdale,  83  Md. 
245,  34  Atl.  880,  a  passenger  was  sold  an  excursion 
ticket  bythe  company  which,  by  its  terms,  was  required 
to  be  stamped  for  return  passage  by  the  secretary  of  a 
camp  meeting  association.  When  the  ticket  was  sold 
the  camp  meeting  had  closed  and  the  secretary  had 
gone  away,  but  this  fact  was  not  known  to  the  agent 
who  sold  the  ticket.    There  was  an  agreement  between 
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the  association  and  the  railroad  company  by  which » 
excursion  tickets  were  to  be  sold  at  a  reduced  rate. 
After  an  unsuccessful  effort  to  have  the  ticket 
stamped  the  passenger  tendered  the  unstamped  ticket 
for  return  passage,  and  on  refusal  of  the  conductor  to 
accept  it,  refused  to  pay  fare,  and  was  ejected  from  the 
train.    It  was  held  he  could  not  recover. 

The  ticket  in  the  case  at  bar  is  not  limited  to  any 
particular  train,  and  on  its  face  would  be  good  on  any 
train  scheduled  to  stop  at  the  points  named.  If  appel- 
lee, when  he  purchased  the  ticket,  had  taken  passage 
on  a  train  not  scheduled  to  stop  at  Paisley  and  had 
been  ejected  from  the  train  before  reaching  that  place, 
or  had  been  carried  beyond  it,  he  would  have  had  no 
right  of  action  against  the  company.  He  would  be 
held  bound  to  know  whether  the  train  on  which  he  had 
taken  passage  would  stop  at  the  station  for  which  he 
purchased  the  ticket.  ChioagOy  etc.y  R.  R.  Co.  v.  BillSy 
104  Ind.  13;  Ohio,  etc.,  R.  W.  Co.  v.  Swarthout,  67 
Ind.  567;  Ohio,  etc.,  R.  W.  Co.  v.  Hatton,  60  Ind.  12; 
Ohio,  etc.,  R.  W.  Co.  v.  Applewhite,  52  Ind.  540; 
Pittsburg,  etc. ,  R  W.  Co.  v.  Lightcap,  7  Ind.  App.  249. 

In  Ohio,  etc.,  R.  W.  Co.  v.  Applewhite,  supra,  the  court 
said:  "It  is  the  duty  of  a  party  going  upon  a  railroad 
•train  to  inform  himself  when,  where,  and  how  he  can 
go  or  stop  according  to  the  regulations  of  the  railroad 
company,  and  if  he  make  a  mistake,  not  induced  by  the 
company,  and  against  which  ordinary  diligence  and 
care  would  have  protected  him,  he  has  no  remedy  for 
the  consequences  against  the  company.*^ 

In  Pittsburgh,  etc.,  R.  W.  Co.  v.  Lightcap,  supra,  it  is 
said :  "Doubtless,  a  railroad  company  not  only  has  the 
right,  but  it  is  its  duty  to  operate  its  trains  in  accord- 
ance with  established  rules  and  regulations,  and  upon 
these  it  is  not  bound  to  infringe  in  order  to  accommo- 
date a  single  passenger. 
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"On  the  other  hand,  it  is  the  duty  of  one  about  to 
become  a  passenger  to  use  reasonable  diligence  in 
acquainting  himself  with  the  rules*  and  regulations  of 
the  company  respecting  the  time  when,  the  place 
where,  and  the  circumstances  under  which  a  train 
upon  which  he  desires  to  travel  may  go  or  stop  accord- 
ing to  the  company's  rules  and  regulations;  and  if,  by 
neglecting  to  do  so,  he  makes  a  mistake,  he  can  have 
no  remedy,  if  he  be  carried  past  his  destination  or 
ejected  before  getting  there." 

Where  a  passenger  could  have  purchased  a  round 
trip  ticket  at  the  station  where  he  took  the  train,  the 
fact  that  there  was  no  ticket  station  at  his  point  of 
destination,  thus  preventing  him  from  buying  a  ticket 
home,  does  not  excuse  his  refusal  to  pay  the  extra 
twenty-five  cents.  Stiellbaker  v.  Paducah^  etc.y  R.  R.  Go. 
94  Ky.  597, 23  S.  W.  509. 

It  has  been  held  that  a  discrimination  by  a  railroad 
company  in  its  rates  in  favor  of  passengers  who  pur- 
chase tickets  before  entering  the  cars  is  a  reasonable 
regulation,  and  that  to  justify  such  a  discrimination, 
proper  facilities  should  be  afforded  by  the  company 
for  the  procurement  of  a  ticket  before  the  passenger 
goes  upon  the  train.  Lake  Erie,  etc.,  R.  R.  Co.  v.  MaySy 
4  Ind.  App.  413. 

If  a  company  advertise  to  carry  passengers  purchas- 
ing tickets  at  a  less  rate  than  the  regular  fare,  it  is  not 
bound  to  keep  its  ticket  office  at  a  particular  station 
open  after  the  time  when  a  train  of  cars  is  advertised 
to  leave  that  station,  and  if  a  person  arrives  after  that 
time,  and  enters  the  car  without  a  ticket,  he  may,  in 
accordance  with  a  regulation  of  the  company,  be 
expelled  for  refusing  to  pay  full  fare,  although  he  was 
unable  to  procure  a  ticket  in  consequence  of  the  ticket 
office  being  closed.  Sivan  v.  Manchester,  etc.,  R.  R.  Co.y 
132  Mass.  116;  State  v.  Hungerford,  39  Minn.  6,  38  N. 


134       APPELLATE  COURT  OF  INDLA^A, 

IiOuisyille»  New  Albany  and  Chicago  Railway  Company  v.  Wright. 

W.  62€;  St  Louis,  etc.,  R.  R.  Co.  v.  South,  43  111.  176; 
Chicago,  etc.,  R.W.  Co.  v.  Brisbane,  24  lU.  App.  463; 
Everett  v.  Chicago,  etc.,  R.  R.  Co.,  69  la.  15,  28  N. 
W.  410. 

A  passenger  paid  the  price  of  a  ticket  from  Detroit 
to  Quebec  and  return,  but,  by  mistake  of  the  agent, 
was  given  a  ticket  both  parts  of  which  were  stamped 
for  passage  from  Detroit  to  Quebec.  He  discovered 
the  mistake  when  about  to  enter  the  train,  and  there- 
upon consulted  a  person  temporarily  in  charge  of  the 
station  office  during  the  absence  of.  the  agent.  This 
person  said  he  had  no  authority  tb  correct  the  mistake, 
but  thought  the  matter  would  be  all  right.  The  pas- 
senger went  to  Quebec,  and  spent  several  weeks,  but 
on  his  way  home  was  ejected  from  the  train.  It  was 
held  that  he  was  bound  to  know  that  the  conductor 
had  a  right  to  refuse  the  ticket,  and  therefore,  in  board- 
ing the  train,  was  guilty  of  negligence  barring  a  recov- 
ery in  tort,  and  rendering  his  damages  merely  nominal 
if  his  action  is  on  contract.  Pouilin  v.  Canadian  Pac. 
R.  W.  Co.,  52  Fed.  197,  3  C.  C.  A.  23,  and  cases  cited. 

It  is  held  that  the  penalty  prescribed  by  statute  for 
failure  to  note  upon  a  blackboard  in  a  depot  at  a  sta- 
tion where  there  is  a  telegraph  ofllce,  the  time  at 
which  a  schedule  train  will  arrive,  is  not  recoverable 
for  failure  of  a  company  to  note  the  facts  in  that 
respect  as  to  a  train  scheduled  to  arrive  at  such  a  sta- 
tion during  the  night,  when  the  company  does  not  keep 
its  telegraph  oflSce  open.  Terre  Haute,  etc.,  R.  R.  Co. 
V.  State,  13  Ind.  App.  529. 

And  under  a  statute  providing  a  penalty  for  failure 
to  reasonably  transmit  a  message,  the  telegraph  com- 
pany may  regulate,  reasonably,  its  oflBice  hours  accord- 
ing to  the  requirements  of  the  business  at  the  various 
points  where  it  holds  itself  out  for  public  service,  and 
the  penalty  is  not  incurred  unless  there  is  a  failure  to 
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receive  and  transmit  the  message  during  the  usual 
office  hours  both  at  the  point  where  the  message  is 
received,  and  that  to  which  it  is  transmitted.  Western 
Union  Tel.  Co.  v.  Harding^  103  Ind.  505. 

While  the  two  cases  last  cited  arose  under  penal 
statutes,  yet  the  reasoning  in  some  respects  is  applicar 
ble  to  the  case  at  bar. 

In  the  operation  of  its  road  the  appellant  had  the 
same  right  to  require  that  certain  of  its  offices  should 
be  open  for  the  transaction  of  business  only  during 
certain  hours,  that  it  had  to  make  rules  and  regula- 
tions for  the  running  of  its  trains.  If  a  passenger  is 
bound  to  know  whether  a  train  on  which  he  takes  pas- 
sage will  stop  at  the  station  to  which  his  ticket  reads, 
by  the  same  reasoning  he  would  be  bound  to  know 
whether  a  certain  station  at  which  he  desires  to  trans- 
act business  will  be  open  at  all  hours.  We  think  a 
regulation  of  the  company  that  a  station  at  a  village  of 
less  than  fifty  inhabitants  is  open  for  the  transaction 
of  business  from  7  a.  m.  to  7  p.  m.  each  day  is  reasona- 
ble, and  that  the  failure  of  -the  company  to  have  an 
agent  at  that  point  at  other  hours  did  not  excuse  the 
appellee  from  performing  the  only  condition  required 
of  him  in  consideration  of  the  reduced  fare.  The  facts 
show  that  the  ticket  was  a  special  ticket  and  was 
secured  at  a  reduced  rate  below  the  regular  rate  in 
consideration  of  the  terms  of  the  contract  therein 
prescribed.  It  also  appears  that  on  the  day  the  ticket 
was  presented  the  appellant's  office  at  Paisley  was 
open  from  7  a.  m.  to  7  p.  m.  and  an  agent  was  present 
to  transact  the  business  of  the  company.  When  appel- 
lee purchased  the  ticket  he  must  be  held  to  have 
known  that  it  could  be  signed  and  stamped  for  return 
only  during  the  hours  at  which  the  company  kept  an 
agent  at  its  office  at  Paisley.  Such  a  requirement 
might  be  an  inconvenience,  but  it  was  not  unreasona- 
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ble.  The  contract  required  that  he  sign  the  ticket,  and 
have  his  signature  witnessed,  on  the  day  of  departure 
returning.  For  twelve  hours  on  that  day  appellant 
had  an  agent  at  its  office  to  do  that  and  its  other  work. 
With  this  opportunity,  we  think  the  failure  to  have  the 
ticket  properly  signed  and  witnessed  must  rest  with 
appellee.  Appellant  gave  him  reasonable  facilities  to 
comply  with  the  conditions  imposed,  and  these  condi- 
tions could  have  been  complied  with  by  the  use  of  due 
diligence  on  the  part  of  api)ellee. 

It  follows  from  what  has  been  said  that  the  demur- 
rer to  the  second  paragraph  of  answer  should  have 
been  overruled. 

Judgment  reversed. 


Kyle  v.  The  State. 

[No.  2,408.    FUed  September  16, 1897.] 

iNTOXXOATDTa  LiQUOR.— G^/<  of  Liquor  by  Druggist  Without  Pre- 
tcription. — Evidence. — In  the  proeecutioii  of  a  druggist  for  giving 
away  intoxicating  liquor  without  a  prescription,  in  violation  of 
section  9>^  of  the  act  of  March  11,  1895,  it  was  shown  that  a  prac- 
ticing physician  came  into  defendant's  store  and  behind  the  pre- 
scription case  where  defendant  and  prosecuting  witness  were,  and 
while  the  defendant  was  only  a  few  feet  away,  and  where  he  could 
see  aU  that  was  done,  the  physician  poured  from  a  flask  two  glasses 
of  whisky,  one  of  which  he  drank,  the  other  he  gave  to  prosecuting 
witness,  and  at  once  the  physician  and  prosecuting  witness  left  the 
store.  Within  a  few  minutes  defendant  found  lying  upon  his  pre- 
scription case  what  purported  to  be  a  prescription,  signed  by  the 
physician,  for  whisky  for  prosecuting  witness,  which  defendant 
filed  with  other  prescriptions,  and  charged  the  liquor  to  the  physi- 
cian. Held^  that  the  evidence  authorized  the  jury  to  conclude  tiiat 
the  gift  was  made  with  the  defendant's  consent,    pp,  136-13S. 

BAMB.—Oift  of  Liquor  by  Druggist. — Prescription. — Under  section 
9}i  of  the  act  of  March  11, 1895,  providing  that  druggists  shaU  seU 
intoxicating  liquor  in  less  quantities  than  a  quart  at  a  time^  only 
upon  prescription  signed  by  a  regular  practicing  physician,  a  pre- 
scription addressed  to  no  one,  and  made  for  a  "sufficient  quantity" 
is  not  a  compliance  with  the  statute,    pp.  1S9,  Ufi. 
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From  the  Grant  Circuit  Court.     Affirmed. 

W.  M.  Amsden,  for  appellant. 

W.  A.  Ketcham^  Attorney-General,  Merrill  Moores 
and  Ehas  Bundt/y  for  State. 

EoBiNSON,  J. — Appellant  was  convicted  of  giving 
away  intoxicating  liquor  in  a  drug  store  without  a 
prescription.  He  assigns  as  error  the  overruling  of  his 
motion  for  a  new  trial.  A  new  trial  was  asked  on  the 
gounds  that  the  verdict  was  contrary  to  the  law  and 
evidence,  and  was  not  sustained  by  suflftcient  evidence. 

The  section  of  the  statute  upon  which  the  prosecu- 
tion is  based  reads:  "It  shall  be  unlawful  for  any  spir- 
ituous, vinous,  or  malt  liquors  to  be  sold  or  given  away 
in  any  drug  store  in  any  quantity  less  than  a  quart  at 
a  time,  except  on  the  written  prescription  of  a  reputa- 
ble practicing  physician.  Any  person  violating  any  of 
the  provisions  of  this  section  shall  be  fined,"  etc.  Acts 
1895,  p.  248,  sec.  9  1-2. 

The  evidence  shows  that  appellant  was  in  charge  of 
his  drug  store  at  thp  date  charged  in  the  indictment, 
and  that  he  was  in  the  store  at  the  time.  In  the  rear 
end  of  the  store,  about  ten  or  twelve  feet  from  the  rear 
wall,  was  a  prescription  case.  A  door  led  from  the 
rear  end  of  the  room  into  an  adjoining  wareroom. 
•  While  appellant  was  engaged  in  sweeping  the  store, 
and  was  near  the  case  and  this  back  door,  he  saw  the 
prosecuting  witness,  Morgan,  go  behind  the  case,  and 
begin  blacking  his  shoes.  Shortly  afterwards,  and 
while  appellant  was  still  engaged  in  the  rear  part  of 
the  store,  A.  E.  Welker,  a  practicing  physician,  came 
in  and  went  behind  the  case,  and  poured  from  a  flask 
two  glasses  of  whiskey,  drinking  one  himself,  and 
handing  the  other  to  the  prosecuting  witness,  which 
the  witness  drank.    Welker  and  the  prosecuting  wit- 
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ness  at  once  left  the  store  and  within  a  few  minutes 
appellant  found  on  the  prescription  case  the  follow- 
ing: "E.  For  B.  Morgan.  Spts.  Fermenti  q.  s.  Take 
as  directed.    A.  E.  Welker.    Gas  City,  Feby.  16, 1896." 

The  liquor  was  not  paid  for  at  the  time,  but  was 
charged  to  Welker,  who  had  an  account  at  the  store. 

It  is  contended  that  the  evidence  fails  to  show  a  gift 
by  the  appellant,  and  that  if  there  was  a  gift  of  liquor 
to  any  one,  appellant  is  protected  by  the  prescription. 

If  appellant  was  present,  and  knew  at  the  time  that 
Welker  gave  the  whiskey  to  Morgan,  he  became  a 
party  to  a  misdemeanor.  It  is  an  elementary  principle 
that  all  persons  who  participate  in  an  act  or  transac- 
tion which  is  a  misdemeanor,  are  alike  guilty. 

It  is  true,  there  is  no  direct  evidence  that  appellant 
knew  at  the  time  that  the  gift  jvas  made  by  Welker  to 
Morgan.  Morgan  testified  that  appellant  was  within 
three  or  four  feet  of  Welker,  and  could  have  seen  and 
heard  what  was  going  on ;  that  there  "was  nothing  to 
prevent  his  seeing  and  hearing.  Appellant  does  not 
deny  this,  and  admits  he  saw  Welker  and  Morgan  in 
the  store,  and  that  at  the  time  he  was  engaged  near  the 
rear  door  back  of  the  prescription  case,  and  that  with- 
in three  or  four  minutes  after  they  went  out  he  went 
to  the  case,  and  found  the  prescription,  which  he 
placed  on  a  hook  with  other  prescriptions.  No  other 
persons  were  in  the  store  at  the  time.  Appellant  may 
not  have  actually  seen  what  took  place,  and  it  may 
have  been  done  without  his  knowledge  or  consent,  but 
the  facts  are  sufficient  to  warrant  the  jury  in  inferring 
that  the  manner  in  which  the  gift  was  made  was 
resorted  to  for  the  purpose  of  evading  the  statute. 

When  the  State  had  shown  that  a  gift  of  intoxica- 
ting liquor  had  been  made  in  appellant's  drug  store 
while  the  appellant  himself  was  present  in  the  drug 
store,  and  only  a  few  feet  away,  with  nothing  to  pre- 
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vent  him  from  seeing  and  hearing  what  was  going  on, 
and  that  within  two  or  three  minutes  afterwards 
appellant  found  on  the  case  a  paper  calling  for  whis- 
key, which  he  placed  on  a  hook  with  other  prescrip- 
tions, such  facts  were  presented  as  authorized  the  jury 
to  conclude  that  the  gift  was  made  with  appellant's 
consent.  The  statute  does  not  contemplate  that  a 
druggist  may  give  parties  permission  to  go  to  his  pre- 
scription case  and  get  what  they  want  while  he  is  only 
a  few  feet  away,  and  makes  no  efifort  to  see  or  learn 
what  the  parties  are  doing,  and  then  escape  the  pen- 
alty of  a  statute  on  the  pretense  that  he  did  not  know 
what  was  going  on.  Stultz  v.  State^  96  Ind.  456;  Pierce 
V.  Statey  109  Ind.  535;  see,  also,  Voght  v.  State,  124 
Ind.  858;  Topper  v.  State,  118  Ind.  110;  Dantv.  State, 
83  Ind.  60. 

It  is  evident  that  tBe  legislature  intended  by  the 
section  of  the  statute  above  quoted  to  absolutely 
inhibit  the  sale  or  gift  of  intoxicating  liquors  in  drug 
stores  to  be  drunk  as  a  beverage,  and  that  all  sales  or 
gifts  in  drug  stores  should  be  made  only  for  medical 
purposes,  and  upon  a  physician's  written  prescription. 

The  statute  has  made  complete  provision  for  the 
manner  in  which  intoxicating  liquor  to  be  drunk  as  a 
beverage  may  be  sold  or  given  away.  A  sale  or  gift 
for  such  use  in  any  other  manner  is  a  violation  of  law. 
The  statute  has  recognized  the  necessity  of  providing 
for  sales  or  gifts  of  liquor  in  drug  stores  to  be  used  for 
medical  purposes,  and  has  provided  that  it  can  be  had 
for  this  purpose  only  through  a  reputable  practicing 
physician.  A  druggist  is  not  authorized  to  sell  or  give 
away  intoxicating  liquor  in  any  quantity  less  than  a 
qnart  at  a  time,  except  upon  a  written  prescription 
stating  for  whom  the  liquor  is  intended,  the  quantity 
desired,  the  manner  in  which  it  is  to  be  used,  and 
signed  by  a  reputable  practicing  physician.    The  pre- 
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scription  is  the  druggist's  authority  for  making  the 
particular  sale  or  gift,  and  when  such  a  prescription . 
has  been  used  it  has  performed  its  purpose,  and  a  sec- 
ond sale  or  gift  upon  the  same  prescription  is,  in  effect, 
a  sale  or  gift  without  a  prescription. 

As  was  said  by  the  Supreme  Court  in  Tilford  v. 
8iute,  109  Ind.  359,  in  construing  a  similar  statute: 
"There  is  a  reason,  and  a  solid  one,  for  requiring  a 
^written  prescription,'  for  it  is  evidence  of  a  tangible 
and  lasting  form,  and  it  puts  a  professional  man  upon 
record  as  having  deliberately  advised  a  patient  to  buy, 
and  a  druggist  to  sell,  liquor  on  Sunday.  It  is  an 
effective  means  of  preventing  abuses,  and  is  quite  as 
important  in  a  case  where  the  druggist  is  himself  a 
physician  as  in  any  other."  See  Barton  v.  State,  99 
Ind.  89. 

In  the  case  at  bar  the  prescription  is  addressed  to 
no  one.  The  quantity  of  liquor  to  be  furnished  is  not 
stated,  but  is  left  to  the  discretion  of  the  seller  or  pur- 
chaser. It  simply  prescribed  as  much  whiskey  as  the 
patient  wants  to  buy.  Dr.  Welker,  who  wrote  the  pre- 
scription, testified  that  the  letters  "q.  s."  in  the  pre- 
scription meant  "sufficient  quantity,"  or  "quantity  as 
desired."  Such  a  prescription  is  not  a  compliance 
with  the  statute,  and  gives  no  protection  to  appellant. 
Edwards  v.  State,  121  Ind.  450;  Caldvoell  v.  State,  ante, 
48. 

Judgment  affirmed. 


Louisville,  New  Albany  and  Chicago  Railway 

Company  v,  Downey. 

[No.  2,086.    Filed  Jirne  10,  1897.    Rehearing  denied  Sept  15,  1897.] 

Appeal  and  Error. — Special  Verdict. -^Harmless  Errcfr, — Errors  in 
overruling  demurrers  to  pleadings,  when  there  is  a  special  verdiot, 
are  not  material,  as  a  correct  statement  of  the  law  upon  the  facts 
found  would  correct  such  errors,    p.  14S, 
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Bailroads. — Construction  of  in  Public  Highway. — The  public  is  not 
deprived  of  its  easement  in  a  public  highway  by  the  admission  of  a 
raUroad  company  to  the  use  of  such  highway,    p.  160, 

Samb. — Construction  of  in  Highway. — Injury  to  Person  Near  Track. 
—A  railroad  company  constructed  its  road  bed  along  and  over  a 
public  highway,  rendering  the  use  of  such  highway,  for  vehicles, 
impossible;  but  the  public  continued  to  use  it  for  a  foot  way,  and 
on  each  side  of  the  track  a  space  three  feet  wide  was  kept  smooth 
by  the  company  for  the  use  of  foot  passengers.  D  was  walking 
along  the  foot  way  and,  when  at  a  distance  of  forty  feet  from  the 
track,  was  struck  and  injured  by  a  cross-tie  which  fell  from  a  de- 
railed car  of  a  passing  freight  train,  such  car  being  denuled  by  the 
negligence  of  the  company.  Held,  that  D  was  on  the  public  high- 
way, where  he  had  a  right  to  be,  and  that  he  could  recover  from 
the  company  for  injuries  sustained,    pp.  149,  160, 

From  the  Owen  Circuit  Court.      Affirmed. 

E.  C.  Field,  W.  ,8,  Kinnan  and  Fowler  &  Spangler, 
for  appellant. 

J.  C.  Robinson^  Willis  Hickam  and  L.  U.  Dovmey, 
for  api)ellee. 

CoMSTOCK,  J. — Appellee,  plaintiff  below,  brought 
this  action  against  appellant,  defendant  below,  to 
recover  damages  for  personal  injuries  he  claimed  to 
have  sustained  through  the  negligence  of  appellant. 
The  complaint  avers,  in  substance,  that  on  March  12, 
1893,  appellant  was  a  corporation  owning  and  operat- 
ing a  railroad  through  the  town  of  Quincy,  in  this 
State,  and  on  the  day  named,  through  its  servants  and 
employes,  was  running  a  long  and  heavy  loaded 
freight  train  over  its  said  road  going  north  through 
said  town;  that  said  train,  when  going  at  a  rapid  rate, 
had  a  great  momentum,  which  it  was  difficult  to  con- 
trol, and  required  for  that  purpose  a  full  and  efficient 
equipment  of  trainmen  diligent  in  their  business;  that 
a  certain  box  car,  a  part  of  said  tpain,  was  loaded  with 
cross-ties  that,  by  reason  of  age  and  long  use,  and 
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being  constructed  of  defective  and  unsound  timber 
and  iron,  had  become  weak  and  rotten  and  unfit  for 
service;  that  by  reason  of  negligent  management  in 
running  the  same,  and  of  the  defective  condition  of  the 
spindles,  axles,  wheels,  and  the  boxing  of  the  axles, 
the  same  had  negligently  been  suffered  to  become 
heated  and  otherwise  in  such  condition  as  to  cause 
great  friction  and  strain  upon  said  boxing,  wheels,  and 
axles:  that  said  car  was  carelesslv  overloaded,  and 
that  the  weight  thereby  imposed  caused  it  to  become 
unsafe,  especially  when  run  at  a  high  rate  of  speed; 
that  said  appellant  continued  to  run  said  car  at  a  high 
rate  of  speed,  to  wit,  at  forty-five  miles  an  hour,  and  neg- 
ligently refused  to  remove  any  of  its  weight  or  to  lessen 
the  speed  or  to  cool  the  wheels,  axles,  and  boxing,  or  to 
lubricate  the  same  in  any  'way,  and  thereby  caused  the 
wheels  and  axles  of  said  car  to  break,  and  to  leave  the 
rails  of  said  road  at  a  point  two  and  one-half  miles 
south  of  said  town  of  Quincy ;  that  at  the  time  said  car 
so  left  the  track,  the  trainmen  so  operating  the  train 
were  all  negligently  absent  from  their  respective  posts 
of  duty,  so  that  none  of  them  learned  that  the  car  had 
left  the  track,  save  the  conductor  and  one  brakeman, 
both  of  whom  were  negligently  in  the  caboose  at  the 
rear  of  said  train,  said  box  car  being  in  the  middle  of 
said  train,  and  they  were  unable  to  communicate  with 
the  engineer  in  charge  of  said  engine,  no  means  of  com- 
munication being  provided,  so  that  said  engineer  con- 
tinued to  run  said  train  with  said  car  so  derailed  at  a 
high  rate  of  speed  without  any  effort  whatever  to 
check  the  speed  thereof;  that  said  day  was  Sunday; 
that  said  town  of  Quincy  is  a  village  of  700  inhabit- 
ants ;  that  on  said  day,  and  all  others,  said  inhabitants 
were  accustomed  to,  and  lawfully  did  walk  in  the 
vicinity  of  the  said  railroad,  all  of  which  the  defend- 
ant and  its  servants  well  knew ;  that  in  the  afternoon 
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of  said  day,  plaintiff  was  at  a  point  fifteen  feet  distant 
from  said  railway  on  his  way  to  Sunday  school,  and 
that  while  so  walking,  without  any  fault  or  negligence 
upon  his  part,  he  observed  said  train  approaching,  and 
that  said  car  was  derailed,  and  with  all  diligence 
started  to  run  farther  away  from  said  road;  that  when 
said  car  had  reached  a  point  opposite  to  him  he  was 
struck  by  the  dirt  and  gravel  thrown  by  said  derailed 
wheels,  and  was  thereby ,  without  any  fault  on  his  part, 
knocked  to  the  earth,  and  that  in  attempting  to  arise 
and  escape  further  from  said  cars  and  from  said  dan- 
ger, the  said  derailed  car,  by  reason  of  its  unsafe  con- 
dition and  loading,  and  the  negligent  manner  of  oper- 
ating the  same,  as  aforesaid,  was  caused  to  break  to 
pieces,  and  derail  and  crush  other  cars,  thereby  whirl- 
ing ties,  with  which  the  same  wereloaded,  therefrom, 
and  the  plaintiff  was  struck  by  one  of  said  ties  upon 
the  side  of  his  back  and  crushed  and  held  to  the  earth 
until  he  was  carried  away;  that  by  reason  of  being 
so  struck,  his  bodyi,  back,  and  hips  were  crushed,  and 
his  internal  organs  were  greatly  injured;  that  he  was 
confined  to  his  bed  three  months,  and  was  perma- 
nently injured  and  suffered  great  mental  and  physical 
pain. 

A  demurrer  to  the  complaint  was  overruled,  and 
exception  taken.  A  general  denial  filed,  a  trial  by 
jury,  a  special  verdict  returned,  and  judgment  ren- 
dered thereon  in  favor  of  appellee. 

The  assignment  of  errors  sets  out  eight  specifica- 
tions. The  last  four  are  not  referred  to  in  appellant's 
brief,  and  are,  therefore,  waived.  Assignments  one 
and  two  present  the  same  question,  attacking  the  suffi- 
ciency of  the  complaint.  Assignments  three  and  four 
present  but  one  question,  namely,  that  the  court  erred 
in  not  giving  appellant  judgment  on  the  special  ver- 
dict.   In  support  of  the  first  and  second  assignments 
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of  error,  appellant  contends  that  while  the  complaint 
contains  the  averment  that  appellee  was  free  from 
fault,  the  particular  facts  set  out  control  the  general 
averment  that  he  was  without  fault,  and  that  the  com- 
plaint does  not  aver  in  terms  that  appellee  was  at  a 
place  when  injured  where  he  had  a  lawful  right  to  be; 
that  it  avers  simply  that  he  was  fifteen  feet  away  from 
the  railroad  track  when  struck,  *^ut  whether  at  that 
point  he  was  a  trespasser  upon  appellant's  property, 
or  there  otjAght,  is  left  by  the  complaint  a  pure  matter 
of  conjecture." 

The  correctness  of  appellant's  proposition  that  the 
statement  of  particular  facts  will  control  the  general 
averment  will  not  be  questioned.  Appellant  cites 
Jeffersonvilley  etc.,  R.  R.  Co.  v.  Goldsmith,  47  Ind.  43, 
and  Ivens  v.  Cincinnati,  etc.,  R.  W.  Co.,  103  Ind.  27,  in 
each  of  which  cases  the  complaint  was  held  to  be  bad, 
notwithstanding  the  general  averment  of  freedom 
from  negligence  on  the  part  of  the  plaintiff.  In  these 
cases  the  respective  complaints  shew  that  each  plain- 
tiff was  injured  while  walking  upon  the  railroad 
track,  but  did  not  aver  facts  that  they  were  rightfully 
there.  In  Jeffersonville,  etc.,  R.  R.  Co.  v.  Ooldsmith, 
supra,  the  complaint  contained  no  averment  that  the 
injury  complained  of  resulted  without  fault  of  the 
plaintiff.  In  the  case  at  bar,  the  complaint  shows  that 
appellee  was  injured  while  more  than  fifteen  feet  away 
from  the  track,  and  while  endeavoring  to  run  still 
farther  from  it.  The  facts  are  clearly  distinguishable 
in  these  cases. 

We  interpret  that  part  of  the  complaint  which  avers 
"that  on  said  day,  and  upon  all  other  days,  the  inhab- 
itants thereof  were  in  the  habit,  and  fully  accustomed 
to  and  lawfully  might  and  did  walk  in  the  vicinity  of 
said  railroad  tracks,  and  that  at  all  times,  and  espe- 
cially on  Sunday,  great  numbers  of  said  citis&ens  of 
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said  village  and  in  its  vicinity  might  and  were  to  be 
found  in  the  vicinity  of  said  railroad  tracks,  as  they 
lawfully  might  be,  all  of  which  the  defendant  and  its 
servants  well  knew,"  as  intending  to  emphasize  the 
carelessness  of  appellant's  servants  in  running  the 
train  as  they  did  a?  that  time  and  place,  by  showing 
that  they  had  reason  to  expect  that  large  numbers  of 
people  would  be  exposed  to  injury  therefrom. 

The  complaint  does  not  aver  that  appellee  was  on 
the  track  or  right  of  way  of  appellant.  Appellant's 
right  of  way  is  not  mentioned.  From  the  averment 
as  to  his  position  with  reference  to  the  railroad  track, 
it  cannot  be  said  that  he  was  either  a  trespasser  or 
licensee.  There  is  nothing  inconsistent  in  the  aver- 
ment of  particular  facts,  and  the  general  averment  of 
freedom  from  fault.  We  think  that  the  demurrer  to 
the  complaint  was  properly  overruled,  but  even  if  the 
ruling  was  erroneous,  there  having  been  a  special  ver- 
dict, it  was  harmless.  In  Woodard  v.  Mitchell,  140  Ind. 
406,  the  Supreme  Court  says:  "It  has  been  frequently 
decided  by  this  court  that  errors  in  overruling  de- 
murrers to  pleadings,  when  there  is  a  special  finding 
or  a  special  verdict,  are  not  material,  as  a  correct 
statement  or  declaration  of  the  law  upon  the  facts 
found  would  correct  the  error,  if  any  there  had  been, 
committed  in  the  rulings  upon  the  demurrer."  See, 
also,  Smithy  Tr.^  Y.Wells  Manufacturing  Co.,  148  Ind. 
333;  Scanlin  v.  Stewart,  138  Ind.  574;  Ross  v.  Banta, 
140  Ind.  120;  Walling  v.  Burgess,  122  Ind.  299;  State 
V.  Vogel,  117  Ind.  188. 

The  only  other  question  discussed  in  the  able  brief 
of  appellant's  counsel  is,  was  the  injury  inflicted  at  a 
place,  and  under  circumstances  which  imposed  a  duty 
upon  appellant  to  protect  appellee  from  its  negli- 
gence?   Appellant  contends  that  at  the  time  appellee 
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received  his  injury  he  was  either  a  trespasser  or  at 
best  a  mere  licensee .  upon  appellant's  right  of  way, 
and  that  appellant  owed  him  po  duty  to  protect  him 
from  its  negligence.  Was  appellee  a  trespasser?  Was 
he  a  licensee,  using  the  premises  of  appellant  under, 
such  circumstances  as  excused  it  from  the  conse- 
quences of  its  negligence?  To  answer  these  questions 
we  must  look  to  the  special  verdict.  The  findings  pre- 
sent a  strong  case  of  negligence  on  the  part  of  appel- 
lant. They  show  that  the  injury  to  appellee  was  oc- 
casioned by  such  negligence,  that  the  injuries  he  re- 
ceived were  disabling  and  painful,  and  that  they  still 
continue.  The  fact,  the  character,  time,  and  manner 
of  appellee's  injuries  are  clearly  found.  The  findings 
of  the  jury  disclose  that  at  the  time  of  his  injury  ap- 
pellee was  walking  from  the  house  of  one  William 
Davis  towards  the  town  of  Quincy,  on  a  pathway  on 
the  grade,  and  alongside  of  the  end  of  the  ties  of  the 
railroad,  and  as  he  saw  the  train  approaching  was  be- 
tween a  culvert  located  at  the  northern  edge  of  the 
main  part  of  the  village  and  the  point  where  a  plank 
walk  from  said  Davis'  house  joins  the  railroad  grade. 
That  the  pathway  on  which  he  was  walking  was  three 
feet  in  width,  level,  almost  perfectly  smooth,  with  dry 
and  solid  surface,  and  had  been  thus  maintained  ever 
since  the  railroad  was  constructed,  a  period  of  nearly 
forty  years.  A  similar  path  on  the  other  side  of  the 
tracks  had  been  and  was  in  like  manner  maintained. 
That  these  pathways  were  not  such  as  the  road  main- 
tained at  other  places  for  drainage  purposes,  but  dif- 
fered from  the  general  construction  for  mere  grade 
purposes  in  the  particular  that  these  were  distinctive 
pathways  adapted  to  foot  travel,  while  the  surface 
and  angle  of  the  grade  at  other  places  were  such  as  not 
to  permit  of  foot  travel  along  the  ends  of  the  ties. 
That  the  railroad  grades  and  the  path  alongside  of  it 
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connect  the  two  parts  of  Quincy.  That  the  creek  at 
the  north  of  the  main  town,  known  as  Brush  Creek, 
forms  its  north  boundary,  while  across  the  valley  of 
this  creek,  600  yards  to  the  north  and  west,  there  is  a 
community  of  forty  or  fifty  families,  known  as  North 
Quincy,  and  a  thickly  populated  farming  region  in 
addition,  whose  only  direct  way  of  access  at  any  time 
to  the  postoffice,  shops,  schools,  and  churches  of  the 
main  town  and  to  the  depot  of  the  appellant's  road  is 
along  over  this  grade,  and  that  for  a  considerable  por- 
tion of  every  year  this  is  their  only  way  to  said  points, 
because  of  the  frequent  overflow  of  the  creek  render- 
ing all  other  ways  of  access  to  the  town  from  the  north 
and  northwest  impassable. 

The  jury  further  find  that  the  portion  of  the  grade 
in  controversy  was  built  in  1854,  over  an  old  public 
dirt  road  that  then  existed,  and  had  for  a  long  time 
prior  to  said  date.  That  this  public  highway,  extend- 
ing and  being  over  the  precise  line  now  occupied  by 
this  grade  from  the  bridge  to  said  plank  walk,  and 
thence  to  Greencastle,  such  road  being  known  as  the 
Bloomington  and  Greencastle  road;  that  this  road 
crossed  Brush  Creek  over  a  bridge  extending  precisely 
where  the  present  railroad  bridge  stands;  that  the 
old  bridge  was  obliterated  by  the  road,  and  that  the 
grade  or  fill  of  the  railroad  occupied  the  line  of  the  old 
road,  and  made  it  difficult,  if  not  impossible,  to  travel 
the  same  by  wagons;  that  after  the  construction  of 
the  railroad  on  the  line  so  described,  the  public  still 
continued  the  use  of  said  highway  by  all  persons 
traveling  on  foot  and  desiring  to  use  the  same;  that 
all  such  persons,  for  a  period  of  thirty-five  years  pre- 
ceding and  up  to  the  time  of  the  accident  in  question, 
continued,  as  they  had  before  said  railroad  was  built, 
to  travel  on  foot  over  and  along  the  line  of  said  high- 
way from  the  end  of  the  sidewalk  to  the  town  of 
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Quincy,  and  for  the  purpose  of  such  travel,  used  the 
pathway  heretofore  described,  being  the  said  path- 
ways on  either  side  of  the  track ;  that  when  the  dirt 
road  bridge  at  Brush  Creek  was  superseded  by  the 
railroad  bridge,  the  railroad  company  constructed 
and  thereafter,  until  about  two  years  before  the  date 
of  the  accident,  "kept  and  maintained  for  the  accom- 
modation and  use  of  the  public  for  such  foot  travel, 
suitable  and  convenient  plank  walks  upon  and  along 
said  bridge,  which  walks  were  at  all  times  so  accepted 
and  so  used  by  the  public  in  the  use  of  the  highway." 
The  number  of  persons  so  using  said  walks  daily  in 
going  to  and  from  Quincy  varied  from  thirty  to  two 
hundred. 

Some  two  years  before  appellee  was  injured,  appel- 
lant took  up  these  planks,  and  put  up  warning  boards, 
with  a  plainly  printed  inscription  thereon,  forbidding 
all  persons  from  using  the  track  for  foot  passage  at  the 
risk  of  being  held  responsible  as  trespassers  for  so 
doing.  The  appellee  had  read  this  warning  notice 
prior  to  the  date  of  his  injury.  When  injured  he  was 
forty  feet  distant  from  the  railroad  track. 

The  jury  did  not,  in  answer  to  any  interrogatory, 
find  the  existence  of  a  right  of  way  of  appellant.  The 
use  of  the  phrase  "right  of  way"  where  it  occurs,  is 
merely  descriptive  of  a  locality.  To  illustrate,  we  give 
interrogatories  forty-eight  and  fifty-nine,  propounded 
by  appellant:  "48.  Was  defendant's  right  of  way  at 
the  time  of  plaintiff's  injury,  inclosed  on  both  sides 
with  substantial  fences  extending  from  Brush  Creek 
bridge  northerly  to  the  next  highway  to  the  north 
thereof,  and  was  the  same  inclosed  by  wing  fences  at 
both  ends  thereof?  Answer.  Yes,  except  at  south  end 
and  at  footbridge  north  of  the  water  tank.''  "Interrog- 
atory 59.  Was  the  plaintiff  injured  by  the  wreckage  of 
said  train  while  he  was  on  the  right  of  way  of  the  de- 
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fendant  at  a  point  north  of  the  railroad  bridge  over 
Brush  Creek  at  or  near  the  said  opening  in  the  barb 
wire  fence  on  the  west  side  of  said  right  of  way?  An- 
swer. Yes,  on  the  defendant's  so-called  right  of  way." 

In  answ^er  to  interrogatory  sixty,  the  jury  said  that 
the  place  at  which  plaintiff  was  injured  on  said  right 
of  way  was  a  public  highway.  The  answers  to  inter- 
rogatories forty-eight  and  fifty-nine,  supra,  are  not 
findings  that  appellant  owned  a  right  of  way  on  which 
appellee  was  injured,  nor  is  the  answer  to  interroga- 
tory sixty,  siipra,  that  the  place  where  he  received  his 
injury  was  a  public  highway.  The  jury,  however,  find 
that  when  appellant's  train  came  in  view  of  appellee, 
and  when  he  started  to  escape  danger  from  the  same, 
he  was  walking  upon  and  along  a  way  that  had  been 
continuously  in  use  as  a  public  highway  for  more  than 
forty-five  years.    This  is  the  finding  of  a  fact. 

Briefly  stated,  the  facts  as  to  the  right  of  way  are 
that  a  railroad  is  constructed  and  operated  upon  a 
public  highway.  Its  use  by  vehicles  is  thereby  ren- 
dered impossible.  The  public  did  not  cease  at  any 
time  to  use  it  as  a  public  highway  for  travel  on  foot. 
Upon  both  sides  of  the  track,  upon  that  part  of  the 
route  under  consideration,  a  space  three  feet  wide  is 
kept  smooth,  level,  and  solid  by  the  railroad  company, 
which  is  used  by  the  public  as  a  footway.  The  railway 
company  has  inclosed  with  fences,  but  not  until  thirty 
years  after  the  construction  of  its  said  road,  ground 
on  which  plaintiff  received  his  injury,  and  over  which 
an  elevated  board  walk  was  constructed  -by  a  private 
citizens,  connecting  his  grounds  and  the  railroad,  and 
crossing  over  the  fence  built  by  the  railroad  company, 
for  the  use  of  the  public,  with  the  knowledge  of  the  rail- 
road, without  any  objection  upon  its  part.  That  appel- 
lee had  passed  over  this  elevated  walk  to  said  footway 
at  the  time  of  the  accident.    When  the  railroad  com- 
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pany  has  placed  any  obstruction  to  the  free  use  on 
foot  of  this  route  it  has  been  disregarded.  No  title,  no 
right  of  way  is  shown  in  the  railroad  beyond  the  limits 
of  its  roadbed.  There  has  been  no  abandonment  of 
the  old  public  highway  except  for  vehicles. 

Can  it  be  said,  in  view  of  the  findings  of  the  jury, 
that  appellee  was  on  the  premises  of  appellant?  Was 
he  on  private  property,  or  where  the  public  had  a  right 
to  be? 

The  railroad  company  could  not  oust  the  public  of 
the  use  of  its  highway  merely  by  the  construction  of 
its  road  over  its  line,  nor  can  title  be  acquired  in 
ground  adjacent  to  its  track  by  inclosing  it  with 
fences,  unless  the  highway  was  abandoned  by  the  pub- 
lic. The  public  owned  the  dirt  road;  the  appellant's 
road  was  constructed  over  it.  It  has,  by  the  findings 
of  the  jury,  held  on  to  its  right  to  use  the  same  in  the 
manner  appellee  was  using  it  at  the  time  he  was  in- 
jured- 

The  public  is  not  deprived  of  its  easement  in  a  pub- 
lic highway  by  the  admission  of  a  railroad  company 
to  the  use  of  such  highway.  The  manner  of  the  public 
use  may  be  thus  modified,  but  the  right  is  not  taken 
away.  The  utility  of  the  road  for  purposes  of  travel 
may  be  so  seriously  affected  as  to  induce  its  abandon- 
ment by  the  public,  but  the  mere  location  and  con- 
struction of  a  railroad  over  an  established  highway 
does  not,  as  a  matter  of  law,  work  an  abandonment. 
As  long  as  the  public  generally  continue  to  use  a 
highway  for  purposes  of  travel,  it  is  not  abandoned. 

The  notice  on  the  warning  board  read:  "All  per- 
sons are  forbidden  from  using  this  track  for  foot  pas- 
sage." While  the  notice  mentions  the  track,  if  it  ex- 
tended to  the  lands  inclosed  by  appellant  it  would  not 
give  the  railroad  a  right  it  did  not  already  possess,  nor 
deprive  the  public  of  one  it  did  possess.     It  may  be 
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presumed  that  the  railroad  company,  when  it  made  its 
track,  had  a  right  to  do  so,  but  it  will  not  be  presumed 
it  had  the  right  to  further  interfere  with  the  use  of 
the  public  by  the  erection  of  fences  or  other  obstruc- 
tions.   Croy  V.  Louisville^  etc.,  R.  W.  Co.,  97  Ind.  126. 

The  facts  found  by  the  jury  show  that  the  appellee, 
when  injured,  was  on  a  public  highway  where  he  had 
a  right  to  be;  that  he  was  not,  therefore,  a  trespasser 
nor  mere  licensee;  that  the  was  without  fault  proxi- 
mately contributing  to  his  injury ;  that  the  negligence 
of  appellant's  servants  caused  his  injury. 

We  find  no  error.    Judgment  affirmed. 


KoKOMO  Natural  Gas  and  Oil  Company  v. 

Albright  et  ux. 

[No.  3,228.    Filed  September  16,  1897.] 

NaturaIj  Gas. — Lease. — Complaint. — A  gas  oompany  made  a  con- 
tract with  the  owners  of  certain  real  estate,  by  the  terms  of  which 
the  company  was  to  have  the  exclusive  right  to  driU  for  gas  upon  a 
plot  of  ground  to  be  mutually  agreed  upon  by  the  parties,  in  con- 
sideration whereof  the  company  agreed  to  pay  an  annual  rental  of 
1200.00,  one-half  to  be  paid  in  cash,  annually  in  advance,  the  other 
half  was  to  be  paid  by  furnishing  gas  for  four  residences.  The  cash 
and  gas  payments  were  to  be  paid  annually,  whether  a  gas  well 
were  drilled  or  not.  The  contract  was  for  five  years.  The  company 
failing  to  drill  a  well,  paid  the  rental  in  full  for  two  years,  but  for 
two  years  thereafter  refused  to  make  payment  thereof.  Held^  in  an 
action  by  the  owners  of  the  real  estate  to  collect  the  rent  due,  that 
it  was  not  necessary  to  set  out  in  the  complaint  that  the  plaintiffs 
offered  to  agree  upon  and  fix  the  location  of  a  well,  or  that  a  spe- 
cific demand  had  been  made  for  the  rent  due.  It  was  sufficient  if 
the  complaint  alleged  that  plaintiffs  had  been  ready  and  willing  at 
all  times  to  agree  with  the  defendant  upon  the  location  of  a  well, 
and  that  the  defendant  had  not  paid  the  rent,  though  often  re- 
quested so  to  do. 

Prom  the  Clinton  Circuit  Court.   Affirmed. 
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Milton  Bell  and  W.  C.  Purdum^  for  appellant. 

J.  F.  Morrison,  T.  C.  McBeynolds,  J.  F.  Elliott 
and  W.  C.  Overton,  for  appellees. 

Black,  J. — The  appellees,  John  Albright  and  Anna 
E.  Albright,  his  wife,  sued  the  appellant  upon  a  con- 
tract, by  the  terms  of  which  the  appellees  agreed  with 
the  appellant,  on  the  6th  of  June,  1890,  that  said  com- 
pany might  have  the  exclusive  right  to  drill  and  oper- 
ate a  well  or  wells  for  water,  oil,  or  natural  gas  upon 
a  plat  of  ground  to  be  mutually  agreed  upon,  twenty 
feet  square,  upon  certain  described  land  in  Howard 
county,  together  with  the  further  exclusive  right  to 
lay  pipe  lines  over  the  same^  or  along  the  highways 
adjacent  thereto,  and  construct  telegraph  and  tele- 
phone lines  when  the  same  might  be  necessary  in  the 
transaction  of  the  business  of  said  company,  and  to 
remove  all  its  machinery  and  fixtures.  The  appellant 
agreed  that  it  would  furnish,  free  of  charge,  during 
the  continuance  of  the  contract,  natural  gas  for  light- 
ing and  heating  four  residences,  to  be  delivered  at  the 
nearest  practicable  point  on  the  company's  mains  in 
use  or  at  its  wells,  as  long  as  gas  should  be  there  ob- 
tained in  paying  quantities  for  piping,  according  to 
the  judgment  of  the  appellant,  and  to  pay  at  the  rate 
of  $200.00  per  year  on  each  well  completed.  It  was 
further  agreed  that,  until  the  appellant  should  com- 
plete a  well  on  the  premises  described,  it  would  pay 
the  appellees  yearly  in  advance  on  demand  at  the 
office  of  the  company,  in  the  city  of  Kokomo,  a  rental 
of dollars  on  said  premises,  and  that  a  fail- 
ure to  pay  said  rental  should  render  the  contract  null 
and  void;  that  if  oil  or  water  should  be  procured,  the 
appellees  were  to  have  one-eighth  of  the  oil  product  at 
the  well,  and  all  the  water  except  as  should  be  neces- 
sary for  the  company's  use  on  the  place;  that  the  com- 
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pany  would  further  pay  all  damages  done  by  it  to  tim- 
ber, crops,  or  improvements.  It  was  provided  that  the 
contract  should  be  in  force  for  the  term  of  five  years, 
and  that  the  company  should  have  the  right  at  the  ex- 
piration of  said  time,  at  its  option,  to  continue  the 
same  for  three  additional  successive  terms  on  the  same 
conditions,  said  option  to  be  exercised  by  the  company 
at  the  end  of  each  term.  The  appellees  were  to  have 
the  right  at  any  time  to  drill  a  well  for  their  own  use. 
It  was  further  provided  as  follows:  ^^Said  parties 
hereby  agree  that  the  gas  furnished  shall  be  an  equiva- 
lent of  one  hundred  dollars  in  cash  annually j  and  shall 
be  so  applied  towards  the  payment  of  above  well  rental^ 
and  that  the  balance  of  one  hundred  dollars  shall  be 
paid  annually  in  advance  in  cash,  beginning  with  the 
1st  day  of  September,  1890,  whether  a  gas  well  is  drilled 
or  not.  The  gas  payment  above  namsd  begins  with 
this  date.  It  is  further  agreed  that  Amos  HammilVs 
residence  in  Kokomo,  Indiana,  shall  be  one  of  the  four 
namsd,  and  that  Anna  E.  Albright  shall  receive  one- 
half  the  annual  cash  rental  paid.  All  payments 
under  this  contract  to  be  made  upon  demand  and 
without  relief  from  valuation  or  appraisement  laws." 

In  the  appellant's  brief  a  copy  of  the  contract,  ex- 
hibited with  the  complaint,  is  inserted  (to  the  correct- 
ness of  which  the  appellees  assent),  from  which  it  ap- 
pears that  a  printed  blank  was  used,  and  that  the  pro- 
visions above  mentioned  were  in  printing,  except  the 
amount  of  rental,  the  duration  of  the  term,  and  the 
portion  in  italics  above  quoted,  which  parts  were  in 
writing. 

It  was  alleged  in  the  complaint  that  in  pursuance 
of  this  contract,  the  appellant,  immediately  after  its 
execution,  entered  upon  said  premises  and  put  in  and 
constructed  its  pipe  lines,  in,  upon,  and  over  said 
premises,  and  had  ever  since  maintained  the  same 
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thereon,  and  paid  the  appellees  "the  annual  rentals 
due  thereon  annually,  and  the  installments  due  and 
payable  on  the  1st  day  of  September,  1890,  1891,  by 
paying  plaintiffs  f  100.00,  each  installment,  in  cash, 
and  furnishing  gas  according  to  the  terms  of  said  con- 
tract for  four  residences,  as  in  said  contract  described, 
up  to  and  until  the  1st  day  of  September,  1893,  at 
which  time  said  cash  installment  was  due  and  payable 
for  the  year  commencing  with  the  1st  day  of  Septem- 
ber, 1893;  that  on  said  date,  and  ever  since,  the  de- 
fendant has  failed  and  refused  to  pay  said  installments 
maturing  on  the  first  days  of  September,  1893  and 
1894,  or  to  furnish  gas  for  said  residences,  as  pro- 
vided for  in  said  lease,  though  plaintiffs  often  re- 
quested it  so  to  do."  It  was  also  ialleged  that  the  ap- 
pellant had  never  drilled  a  well  for  gas,  oil,  or  water 
upon  said  premises,  nor  had  it  notified  the  appellees 
at  any  time  that  it  was  ready  to  agree  upon  and  fix  a 
location  with  the  appellees  for  such  well,  though  the 
appellees  had  been  at  all  times  in  readiness,  and  were 
then  ready  and  willing  to  join  the  appellant  in  the  se- 
lection of  a  location  for  such  well  upon  said  premises, 
in  accordance  with  the  terms  of  said  contract.  The 
appellees,  by  their  complaint,  sought  the  recovery  of 
the  amount  of  two  annual  installments  of  rent  falling 
due  September  1,  1S93  and  1894,  which  sums  were  al- 
leged to  be  due  and  wholly  unpaid. 

A  demurrer  to  the  complaint  for  want  of  sufficient 
facts  was  overruled.  The  appellant  answered  in  seven 
paragraphs,  the  first  being  a  general  denial,  and  the 
second  an  answer  of  payment.  In  the  third  para- 
graph, by  way  of  partial  answer  and  by  way  of  set  off, 
the  appellant  alleged  that  it  furnished  and  delivered 
to  the  appellees  at  their  request  before  the  commence- 
ment of  the  action,  natural  gas  for  fuel,  and  lights  for 
four  residences  in  Center  township,  Howard  county, 
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Indiana,  from  the  1st  day  of  September,  1893,  to  the 
—  day  of  October,  1894,  at  and  for  the  agreed  price  of 
$100.00  per  year,  or  $8.33  per  month,  which  was  due 
and  unpaid.  A  demurrer  to  each  of  the  other  para- 
graphs of  answer  was  sustained. 

The  cause  having  progressed  thus  far  in  the  Howard 
Circuit  Court,  the  venue  was  changed  to  the  Clinton 
Circuit  Court,  where,  upon  trial  by  the  court,  there 
was  a  finding  for  the  appellees  in  the  sum  of  $298.06. 
A  motion  of  the  appellant  for  a  new  trial  having  been 
overruled,  judgment  was  rendered  upon  the  finding. 

There  is  some  contention  as  to  the  suflSciency  of  the 
complaint  Counsel  for  appellant  suggest  that  there 
should  have  been  averments  that  gas  was  obtained, 
or  could  have  been  obtained,  on  the  premises  described 
in  the  contract,  in  paying  quantities  for  piping;  that 
the  appellees  offered  to  agree  upon  and  fix  a  location 
with  the  appellant  for  the  drilling  of  a  well ;  that  they 
demanded  of  the  appellant  the  drilling  of  a  well;  and 
that  they  demanded  of  the  appellant  the  unpaid  gas 
rent. 

There  is  some  want  of  consistency  in  the  provisions 
of  the  contract,  the  portions  in  writing  modifying  to 
some  extent  the  preceding  portions  in  print.  The  ob- 
ligation of  the  appellant  to  pay  rent  was  to  exist 
whether  a  well  was  drilled  upon  the  premises  or  not. 
By  one  portion  of  the  terms  of  the  contract  the  appel- 
lant agreed  to  pay  at  the  rate  of  $200.00  per  year  on 
each  well  completed,  and  also  to  furnish  free  of  charge 
during  the  continuance  of  the  contract,  natural  gas 
for  four  residences,  to  be  delivered  at,  etc.,  "as  long  as 
gas  is  there  obtained,"  etc.  In  a  subsequent  part  of 
the  instrument  it  was  agreed  that  the  gas  furnished 
should  be  an  equivalent  of  $100.00  in  cash  annually, 
and  should  be  so  applied  towards  the  payment  of  the 
"above  well  rental,"  and  that  the  balance  of  $100.00 
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should  be  paid  annually  in  advance  in  cash,  beginning 
at  a  date  specified,  whether  a  gas  well  were  drilled  or 
not,  and  that  "the  gas  payment  above  named  begins 
with  this  date/^ 

It  appears  from  the  complaint  that  the  parties 
acted  in  accordance  with  these  latter  provisions  of  the 
contract,  the  appellant  furnishing  ga«,  not  free  of 
charge  in  addition  to  the  rent  of  $200.00,  but  as  part 
payment  to  the  extent  of  flOO.OO  a  year,  and  paying 
the  balance  of  $100.00  a  year  in  cash,  although  no  gas 
well  was  drilled  upon  the  premises  described  in  the 
contract. 

The  appellant  acquired  and  enjoyed  under  the  con- 
tract certain  exclusive  rights  set  forth  in  the  instru- 
ment. The  appellees  were  deprived  of  the  privilege  of 
conferring  such  rights  upon  others  during  the  term 
for  which  the  rights  were  granted  to  the  appellant.  It 
was  to  pay  the  amount  stipulated  whether  it  drilled  a 
gas  well  or  not.  The  special  provision  relating  to  the 
furnishing  of  gas  free  of  charge  did  not  limit  the  de- 
livery of  the  gas  to  a  period  during  which  it  should  be 
obtained  in  paying  quantities  on  the  land  of  the  ap- 
pellees; and  if  the  appellant  would  have  been  relieved 
of  the  obligation  to  continue  to  furnish  gas  by  reason 
of  its  failure  to  obtain  it  in  paying  quantities  for  pip- 
ing, according  to  the  judgment  of  the  company,  and  if 
such  failure  would  diminish  the  demand  of  the  appel- 
lees in  this  action,  it  would  seem  to  devolve  upon  the 
appellant  to  show  that  gas  could  not  be  so  obtained, 
rather  than  that  the  appellees  should  be  required  to 
show  the  contrary.  Under  the  contract  as  a  whole, 
the  gas  was  to  be  furnished  in  part  payment  of  the 
$200.00  per  year,  and  as  an  equivalent  of  $100.00  in 
cash  annually,  and  the  sum  of  $100.00  as  the  balance, 
was  to  be  paid  in  cash,  whether  a  gas  well  were  drilled 
or  not. 
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The  appellant  was  not  bound  to  drill  a  gas  well.  It 
-had  the  right  to  do  so.  It  was  enough  for  the  appel- 
lees to  be  ready  and  willing  to  agree  with  the  appel- 
lant upon  a  place,  and  to  wait  for  notice  from  the  ap- 
pellant that  it  was  ready  to  locate  the  well. 

The  time  when  the  furnishing  of  gas  was  to  com- 
mence and  the  term  during  which  it  was  to  continue 
were  specified  in  the  contract,  and  it  was  alleged  in 
the  complaint  that  the  gas  was  furnished  according  to 
the  contract  until  a  certain  date,  and  that  the  com- 
pany then  and  ever  since  has  failed  and  refused  to  fur- 
nish the  gas  as  provided  in  the  contract,  though  the 
appellees  often  requested  it  to  do  so.  No  other  aver- 
ment of  demand  was  necessary. 

The  paragraphs  of  answer  to  which  the  demurrer 
was  sustained  are  quite  lengthy,  and  no  useful  pur- 
pose could  be  subserved  by  setting  out  their  aver- 
ments. They  violate  the  principles  of  good  pleading 
by  seeking  to  vary  the  contract  by  averring  the  inten- 
tions and  understanding  of  the  parties  and  various 
other  extraneous  matters. 

The  contract  did  not  contain  any  covenant  that 
natural  gas  could  be  found  on  the  premises,  and  if  the 
finding  of  such  gas  in  paying  quantities  was  the  chief 
object  of  the  appellant  in  entering  into  the  contract, 
it  manifestly  assumed  the  chance  of  a  failure  to  find 
it  and  of  its  nonexistence  there.  If  the  appellant  de- 
sired that  the  development  of  the  fact  that  gas  could 
not  be  obtained  in  paying  quantity  upon  the  land  in 
question,  or  in  its  neighborhood,  should  terminate  its 
obligation  under  the  contract,  it  should  have  caused 
something  to  that  effect  to  be  inserted  in  the  contract. 
It  does  not  appear  from  the  answers  that  the  appel- 
lant did  not  receive  what  it  was  to  have  by  the  terms 
of  the  contract.  The  reasonable  aids  to  which  courts 
may  resort  in  the  construction  of  contracts  do  not  ex- 
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tend  to  the  importation  of  provisions  such  as  will 
amount  to  the  substitution  of  a  contract  different  from 
that  made  by  the  parties. 

It  is  contended  that  the  amount  of  the  recovery 
(f  298.00)  was  too  large.  It  appeared  in  evidence  that 
the  appellant  had  not  paid  the  cash  installment  of 
f  100.00  for  the  years  commencing  September  1,  1893 
and  1894.  It  also  appeared  that  it  had  not  furnished 
any  gas  after  October  4, 1894.  Allowing  the  appellees 
$200.00,  with  interest  from  the  dates  at  which  the  cash 
installments  were  due,  the  amount  of  the  recovery  was 
not  too  large,  if  the  appellees  were  entitled,  as  we 
think  they  were,  to  recover  for  the  failure  to  furnish 
gas,  at  the  rate  of  $100.00  per  year. 

The  judgment  is  affirmed. 


Windle,  Executor,  v.  Williams,  Guardian. 

[No.  2,226.    Filed  September  16,  1897.] 

Appeal  and  Ebror. — Sufficiency  of  Complaint  May  he  Assailed  on 
Appeal  for  First  Time.— Vnder  section  846,  Bums'  R.  S.  1894,  the 
siifficiency  of  a  complaint  may  be  raised  for  the  first  time  by  as- 
signment of  errors  in  this  court,    p.  162. 

Principal  and  Surety. — Contribution  Between  Co-Sureties. — Com- 
plaint.— ^A  complaint  by  a  guardian  of  an  insane  person,  alleging 
that  his  ward  became  surety  with  defendant's  decedent  and  an- 
other on  certain  notes,  and  to  prevent  suit  being  brought  was  com- 
pelled to  pay  such  notes,  and  that  the  maker  and  other  surety  were 
insolvent,  and  demanding  that  the  estate  of  decedent  contribute 
one-half  of  the  amount  so  paid,  states  a  cause  of  action,  pp.  169- 
162. 

Same. — Contribution  Between  Oo-Sureties. — Complaint. — ^A  complaint 
by  a  guardian  of  an  insane  person  alleging  that  his  ward  became 
surety  with  defendant's  decedent  and  another  on  three  certain 
notes,  and  to  prevent  suit  being  brought  was  compelled  to  pay  such 
notes,  and  that  payment  was  demanded  of  decedent  in  his  lifetime, 
and  of  the  administrator  of  decedent's  estate,  which  had  been  re- 
fused, and  demanding  judgment  against  the  estate,  states  a  cause 
of  action,    pp.  159-162, 
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Same. — Alteration  of  Instrument  by  Procuring  Additional  Sureties. — 
Discharge. — ^Where  a  promissoiy  note  has  been  fully  executed  and 
delivered,  without  any  agreement  that  further  signatures  thereto 
shall  be  obtained,  and  another  person  signs  the  same  without  the 
knowledge  or  consent  of  the  previous  signers,  this  is  such  a  ma- 
terial alteration  as  relieves  the  previous  signers  from  liability,  pp. 
16jhl66. 

From  the  Madison  Circuit  Court.   Reversed. 

Charles  L,  Henry^  E.  B.  McMahan  and  J.  A.  Van 
Osdol^  for  appellant. 

Jf.  P.  Turner  and  B.  H.  Campbell,  for  appellee. 

Henley,  J. — This  action  was  begun  in  the  lower 
court  by  appellee  filing  a  claim  against  the  estate  rep- 
resented by  appellant.  The  claim  was  disallowed 
upon  the  administrators  and  executors'  claim  and  al- 
lowance docket,  and  was  at  once,  by  agreement,  trans- 
ferred to  the  issue  docket  of  the  circuit  court.  After 
the  transfer,  appellee  filed  an  additional  paragraph 
of  complaint.  The  first  paragraph  alleged  that  ap- 
pellee's ward,  a  person  of  unsound  mind,  became 
surety  with  the  decedent,  Devault  Crowell,  and  Elias 
Ebbert,  on  two  certain  promissory  notes,  given  by  one 
Lewis  Ebbert  to  the  Nichols  &  Shepard  Company;  that 
said  notes  were  for  1400.00  each;  that  on  the  19th  day 
of  April,  1893,  said  notes  being  long  past  due,  the  said 
Mary  M.  Ebbert,  as  surety,  in  order  to  prevent  suit 
being  brought  upon  said  notes,  was  compelled  to,  and 
did  pay  upon  said  notes  the  sum  of  f  600.00;  and  that 
at  the  time  of  said  payment,  the  principal  upon  said 
notes,  Lewis  Ebbert  and  her  co-surety,  Elias  Ebbert, 
were  totally  insolvent,  and  are  still  involved,  and  asks 
judgment  against  the  estate  of  Devault  Crowell  for 
fSOO.OO,  being  one-half  of  the  amount  paid  by  said 
Mary  M.  Ebbert  as  such  co-surety  with  said  Crowell. 
A  copy  of  each  note  is  filed  with  and  made  part  of  the 
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claim  or  complaint.  To  this  paragraph  of  complaint 
appellant  answered  in  four  paragraphs.  Afterwards, 
the  appellee  filed  what  he  denominated  an  amended 
complaint,  which  is  in  fact  a  second  paragraph  of  com- 
plaint in  which  a  different  cause  of  action  is  set  forth 
against  appellant.  This  paragraph  of  complaint  avers 
that  appellee's  ward,  Mary  M.  Ebbert,  became  surety 
for  decedent,  Devault  Crowell,  and  Lewis  Ebbert, 
upon  three  certain  promissory  notes  to  Nichols  & 
Sheppard,  each  of  said  notes  calling  for  f400.00;  that 
the  said  principals,  Crowell  and  Ebbert,  failed  to  pay 
the  same,  or  either  of  them,  when  they  became  due, 
and  that  on  the  19th  of  April,  1893,  said  notes  being 
past  due  and  unpaid,  the  said  Mary  M.  Ebbert,  appel- 
lee's ward,  was  compelled  to,  and  did  pay  thereon  the 
sum  of  f 600.00  to  the  holder  of  said  notes;  that  said 
appellee  frequently,  before  the  bringing  of  this  action, 
demanded  payment  of  said  sum  from  said  Crowell  in 
his  life  time,  and  from  the  administrator  of  said  Cro- 
well's  estate,  which  payment  was  refused,  and  judg- 
ment is  demanded  against  said  Crowell's  estate  for 
1700.00.  Both  paragraphs  of  claim  or  complaint  are 
properly  verified.  To  this  paragraph  of  complaint  the 
appellant  answered  in  four  paragraphs. 

The  first  paragraph  of  answer  was  a  general  denial, 
the  second  a  no/i  est  factum,  the  third  paragraph  of  an- 
swer is  as  follows: 

"Third.  And  for  third  and  further  paragraph 
of  answer  to  plaintiff's  additional  second  paragraph 
of  complaint,  and  which  is  designated  as  paragraph 
second  herein,  Thomas  Windle,  as  executor  of  the 
estate  of  Devault  Crowell,  deceased,  says  that  he  ad- 
mits that  his  decedent,  on  the  3d  day  of  September, 
1889,  signed  a  note  for  the  sum  of  $400.00,  due  on  or 
before  the  first  day  of  October,  1891,  and  payable  to 
the  Nichols  &  Shepherd  Company,  with  one  Lewis 
Ebbert 
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"And  he  further  avers  that  his  said  decedent  signed 
said  note  as  security  for  the  said  Lewis  Ebbert,  and  in 
no  other  capacity  whatever.  And  he  further  avers 
that  the  note,  since  its  execution,  has  been  materially 
altered  and  changed,  and  was  so  altered  and  changed 
before  the  time  of  the  alleged  payment  thereon  by 
claimant's  ward,  and  without  any  knowledge  or  con- 
sent on  the  part  of  said  decedent  or  his  executor,  in  this, 
to  wit:  that  when  said  note  was  executed  and  delivered 
to  the  said  Nichols  &  Shepherd  Company,  it  bore  only 
the  signature  of  Lewis  Ebbert  and  Devault  Crowell; 
and  that  long  afterwards,  and  after  said  note  had  be- 
come due,  and  a  number  of  payments  had  been  made 
thereon,  and  without  atiy  knowledge  or  consent  of  the 
decedent,  Crowell,  or  his  executor,  the  names  of  Mary 
Ebbert  and  Elias  Ebbert  were  procured  by  the 
holders,  the  Nichols  &  Shepherd  Company,  to  be  at- 
tached thereto,  as  additional  security  thereon.  Where- 
fore, said  executor  says  that  said  claimant  is  not  en- 
titled to  recover  anything  on  account  of  the  alleged 
payment  of  said  note,  and  he  prays  judgment  for 
costs." 

The  fourth  paragraph  of  answer  is  precisely  the 
same  as  the  third,  except  that  it  is  mad^  to  apply  to 
the  $400.00  note  falling  due  on  or  before  October  1, 
1892.  These  answers  were  all  verified.  Neither  the 
complaint  nor  answers  were  tested  by  demurrer  in 
the  lower  court.  The  cause  was  put  at  issue  by  re- 
plying the  general  denial,  and  was  submitted  to  the 
court  for  trial  without  the  intervention  of  a  jury.  The 
court  rendered  judgment  against  appellant  in  the  sum 
of  f  750.00. 

The  appellant  has  assigned  error  to  this  court  as 
follows: 

Vol.  18—11 
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"First.  The  appellee's  claim,  or  complaint,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

"Second.  The  appellee's  amended  claim,  or  com- 
plaint, does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

"Third.  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trial." 

There  can  be  no  doubt  but  that  the  validity  of  the 
complaint  may  be  assailed  on  appeal  for  the  first  time. 
Section  346,  Burns'  E.  S.  1894  (343,  R.  S.  1881).  Also, 
see  Western  Assurance  Go.  v.  KooniZj  17  Ind.  App.  54, 
wherein  this  question  is  discussed  at  length.  We  are 
convinced,  however,  that  each  paragraph  of  complaint 
presents,  upon  its  face,  a  valid  cause  of  action  against 
the  estate  of  appellant's  decedent,  and  the  real  ques- 
tion in  this  case  arises  from  the  action  of  the  lower 
court. in  overruling  appellant's  motion  for  a  new  trial. 

It  seems  to  us  impossible  to  read  the  record  in  this 
cause  without  being  convinced  that  an  injustice  has 
been  done  the  appellant.  The  undisputed  facts  in  the 
case  are,  that  on  the  5th  day  of  September,  1889,  Lewis 
Ebbert  and  the  decedent,  Devault  Crowell,  signed 
the  notes  from  which  the  controversy  arises;  that 
Lewis  Ebbert's  name  appeared  first  upon  the  notes, 
and  Cro well's  name  under  that  of  Ebbert;  that  the 
notes  were  given  in  payment  of  a  traction  engine  pur- 
chased of  Nichols  &  Shepherd  Company;  that  at  the 
time  the  notes  were  executed  and  delivered,  there 
was  a  chattel  mortgage  given  by  said  Lewis  Ebbert 
and  Devault  Crowell  to  the  payees  of  said  notes  to  se- 
cure the  payment  of  the  same;  that  the  names  of  Lewis 
Ebbert  and  Devault  Crowell  were  the  only  names  ap- 
pearing upon  the  note  as  makers,  and  that  no  other 
names  were  thereon  at  the  time  the  sale  was  com- 
pleted and  the  notes  executed  and  delivered;  that 
nearly  two  years  after  the  transaction  was  thus  com- 
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pleted,  the  agent  of  the  payee  of  said  notes  procured 
the  signatures  of  Mary  Ebbert  and  Elias  Ebbert  to 
said  notes;  that  such  signatures  were  procured  with- 
out the  knowledge  or  consent  of  Crowell,  and  without 
the  knowledge  or  consent  of  said  Thomas  Windle,  his 
executor;  that  Crowell  was,  during  all  said  time,  sol- 
vent; that  Mary  Ebbert  paid  the  f 600.00  upon  said 
notes,  which  was  received  by  the  payees,  and  credited 
thereon;  that  no  consideration  passed  to  Mary  Ebbert 
at  the  time  of  her  signing  said  notes.  These  are  some 
of  the  undisputed  facts.  About  the  only  disputed 
point  upon  the  evidence  was  whether  or  not  Oowell 
was  the  surety  of  Lewis  Ebbert  when  he  executed  the 
notes,  or  was  a  joint  owner  of  the  property  purchased, 
and  a  principal  in  the  execution  of  the  notes.  The 
evidence  upon  this  point  is  very  conflicting.  One  of 
appellant's  witnesses,  A.  B.  Aimen,  who  was  the  local 
agent  for  Nichols  &  Shepherd  at  Pendleton,  and  who 
sold  the  engine  for  which  the  notes  were  given,  testi- 
fied that  he  sold  it  to  Lewis  Ebbert  alone,  and  upon 
witness  asking  Ebbert  who  he  would  get  to  become 
his  surety,  Ebbert  replied,  that  he  would  get  Oowell ; 
that  Ebbert  and  his  surety  Crowell  signed  the  order 
as  was  required  by  the  Nichols  &  Shepherd  Company, 
and  that,  when  the  engine  arrived,  he  settled  with  Eb- 
bert, and  took  the  notes  and  chattel  mortgage,  and 
that  Crowell  signed  the  chattel  mortgage  because  it 
was  required  by  the  company  for  which  he,  the  wit- 
ness, was  doing  business;  that  on  the  end  of  each  of 
said  notes  there  was  written,  before  they  were  exe- 
cuted, the  following  words,  "Taken  by  A.  R.  Aimen, 
of  Pendleton,  Indiana,  order  numbers  2  and  3  re- 
spectively, secured  by  David  Crowell."  The  evidence 
of  Lewis  Ebbert,  Elias  Ebbert,  and  two  or  three  other 
witnesses  who  assisted  the  Ebberts  in  running  this 
machinery,  was  to  the  effect  that  Crowell  claimed  to 
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own  part  of  the  engine,  although  it  is  very  hard  to 
reconcile  the  acts  of  Crowell  as  detailed  by  appellee's 
witnesses  with  those  of  an  ordinarily  sensible  man 
under  such  conditions.  This  court,  however,  will  not 
weigh  the  evidence,  and  the  question  then  arises,  is 
the  estate  of  appellant's  decedent  liable  upon  the  un- 
disputed facts  as  shown  by  the  evidence  in  the  record  ? 

Mary  Ebbert  and  Elias  Ebbert,  who  signed  the  note 
long  after  it  was  fully  executed  and  delivered,  were 
not  liable  upon  the  note  in  any  event,  there  being  no 
consideration  for  the  contract  entered  into  by  them, 
Favorite,  Admr.,  v.  Stidham,  84  Ind.  423. 

Was  decedent  discharged  when,  by  the  agreement 
of  the  payee  and  Lewis  Ebbert  the  names  of  Mary  and 
Elias  Ebbert  were  added  to  said  notes  without  his, 
decedent's  knowledge  or  consent?  Devault  Crowell 
was  one  of  the  makers  of  the  notes  out  of  which  the 
action  arose,  and  if  the  alteration  was  a  material  one, 
it  does  not  matter  to  a  determination  of  the  cause, 
whether  as  such  maker  he  occupied  the  relation  of 
surety  or  principal.  In  either  case  he  would  be  re- 
leased, and  if  released  by  such  alteration,  the  payment 
of  such  notes  afterward  by  Mary  Ebbert  was  of  no 
benefit  to  him  or  his  estate,  and  this  action  could  not 
be  maintained.  It  is  the  settled  rule  of  law  in  this 
State,  that  where  a  promissory  note  has  been  fully  ex- 
ecuted and  delivered,  without  any  agreement  that 
further  signatures  thereto  shall  be  obtained,  and  an- 
other person  signs  the  same  without  the  knowledge  or 
consent  of  the  previous  signers,  this  is  such  a  material 
alteration  as  relieves  the  previous  signers  from  liabil- 
ity.   Henry  v.  Coats,  17  Ind.  161. 

The  case  of  Bowers,  Admr.,  v.  Briggs,  20  Ind.  139,  is 
strongly  in  point,  the  facts  in  that  case  being  almost 
identical  with  the  facts  in  the  case  at  bar.  The  Su- 
preme Court,  in  the  last  mentioned  case,  says:    "The 
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principal  question  in  the  cause  is  whether  the  altera- 
tion of  the  note,  procured  by  the  payee,  by  the  addi- 
tion of  the  name  of  another  party  as  maker,  after  it 
has  been  executed  and  delivered  to  the  payee  by  the 
former  parties,  and  without  their  consent,  rendered  it 
void  as  to  such  original  parties.  That  such  alteration 
avoided  the  note  as  against  such  priginal  parties,  we 
have  no  doubf 

And  in  the  case  of  Nicholson  v.  Combs,  90  Ind.  515, 
the  Supreme  Court,  speaking  by  Elliott,  J.,  says:  "It 
is  settled  law  in  this  State  that  the  material  alteration 
of  a  promissory  note,  made  at  the  instance  of  the  payee, 
and  without  the  knowledge  of  the  maker,  releases  the 
latter  from  all  liability  on  the  note.  *  *  *  It  is  also 
firmly  settled  that  the  addition  of  the  name  of  a  party 
as  maker  is  a  material  alteration  of  the  instrument" 

This  court,  in  the  case  of  Owens  v.  Tague,  3  Ind.  App., 
page  245,  says:  "If  the  payee  was  not  satisfied  with 
the  contract  which  his  agent  had  made,  and  wished  to 
have  additional  surety  upon  the  note,  tJie  consent  of 
ail  other  parties  to  the  contract  should  have  been  ob- 
tained to  the  change. " 

The  case  of  Ford  v.  First  Nat.  Bank  of  Cameron 
(Tex.),  34  8.  W.  684,  fully  discusses  the  point  under 
consideration  in  the  case  at  bar.  Brown,  C.  J.,  deliv- 
ering the  opinion  of  the  court  in  that  case  says:  "The 
reason  why  the  addition  of  a  name  to  a  note  as  a  joint 
maker,  after  its  issuance,  materially  alters  it,  is  be- 
cause it  changes  the  number  of  parties,  and  their  rela- 
tive rights;  it  changes  the  rate  of  contribution;  and  it 
changes  the  character  and  description  of  the  instru- 
ment The  original  obligor  may  thereby  be  subjected 
to  a  suit  in  a  county  other  than  that  of  his  residence, 
and  suffer  inconvenience  and  injury,  as  was  done  in 
this  very  case.  //  it  is  deemed  expedient  to  obtain  an 
additional  name  to  a  note  to  make  it  more  secure, 
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and  not  for  the  purpose  of  obtaining  some  undtie  ad- 
vantage,  the  holder  could  easily  obtain  the  consent 
of  the  maker.  We  believe  that  the  rule  which  requires 
that  the  integrity  and  identity  of  this  class  of  paper 
shall  be  maintained  presents  no  hardship,  and  is 
founded  on  sound  policy." 

The  notes  out  of  which  this  action  arose  were  prom- 
issory notes,  payable  at  a  bank  in  this  State,  they 
were,  by  the  law  merchant,  negotiable  as  inland  bills 
of  exchange.  When  fully  executed  and  delivered  they 
were  perfect  contracts,  imposing  certain  liabilities 
and  exemptions  peculiar  to  themselves,  and  their  lia- 
bility to  be  in  some  way  tampered  with  or  changed 
bias  necessitated  the  rigid  rules  governing  this  class 
of  contracts. 

Counsel  for  appellant  also  contend  that  the  payment 
made  by  Mary  M.  Ebbert  was  a  voluntary  payment, 
made  by  her  without  the  knowledge  or  consent  of  the 
decedent  or  his  executor,  and  she,  not  being  legally 
bound  to  make  the  payment,  she  cannot  hold  dece- 
dent's estate  therefor.  It  is  not  necessary  for  us  to 
pass  upon  this  question,  as  the  cause  must  be  reversed 
for  the  reasons  already  given. 

Cause  reversed,  with  instructions  to  the  court  be- 
low to  grant  appellant's  motion  for  a  new  trial. 


Barnes  v,  Pelham  et  al. 

« 

[No.  2,139.    Filed  September  17,  1897.] 

Appeal. — Transcript. — Duty  of  Clerk, — ^Where  no  special  direotions 
are  given  in  writing  by  appellant  it  is  the  duty  of  the  clerk  of  the 
court  to  make  out  a  complete  transcript  of  the  cause,   p.  168, 

Pleading. — Amendment. — i^ecord.— The  filing  of  an  amended  plead- 
ing takes  from  the  record  the  original  pleading,    p.  168 

Appeal. — Amended  Complaint. — Record. — Where  the  amended  com- 
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plaint  uxx>n  which  a  cause  was  tried  is  omitted  from  the  record,  no 
question  as  to  the  sufficiency  of  such  complaint,  nor  as  to  instruc- 
tions, can  be  considered  on  appeal,    p.  168. 

From  the  Delaware  Circuit  Court.  Affirmed. 

.   «/-  J*.  M.  LaFollettCy  O.  H.  AdaiVy  O.  N.  Cranor  and 
J.  H.  Gokie,  for  appellant. 

R.  H.  Hartford  and  D.  T.  Taylor ^  for  appellees. 

Robinson,  J. — Appellees  recovered  judgment  for 
the  value  of  certain  gas  and  oil  leases,  which  they 
claimed  to  have  sold  appellant.  The  suflSciency  of  the 
complaint  and  the  overruling  of  the  motion  for  a  new 
trial  are  questioned  by  the  errors  assigned. 

In  the  record  there  is  a  bill  of  exceptions  which  con- 
tains the  evidence,  and  a  second  bill  containing  the 
instructions  given  and  those  requested  by  appellant^ 
and  refused. 

The  record  begins  with  the  usual  entry,  after  which 
is  the  following:  "Be  it  remembered  that  heretofore, 
to- wit:  on  the  5th  day  of  July,  1S95,  the  following 
papers  on  change  of  venue  were  filed  in  the  clerk's  of- 
fice of  the  Delaware  Circuit  Court  by  the  clerk  of  the 
said  Jay  Circuit  Court  as  follows,  to- wit:"  This  is 
followed  by  copies  of  various  pleadings,  with  no  order 
book  entries  to  show  what  disposition  was  made  of 
any  of  them.  This  is  followed  by  what  is  called  a 
transcript,  in  which  certain  order  book  entries  are  set 
out,  reciting  the  filing  of  certain  pleadings,  which  are 
not  copied  into  the  transcript,  but  are  referred  to  by 
"here  insert."  There  is  nothing  to  indicate  where  the 
pleading  which  is  to  be  inserted  is  to  be  found,  nor 
th^t  the  pleading  has  been  set  out  anywhere  in  the 
record.  Following  this  transcript  is  a  certificate  of 
the  clerk  of  the  Jay  Circuit  Court,  in  which  he  certifies 
**that  the  foregoing  is  a  full,  true,  and  complete  copy 
of  all  tlie  order  book  entries  in  said  cause." 


168        APPELLATE  COUET  OF  INDIANA, 

Barnes  v.  Pelham  et  cU. 

It  further  appears  from  this  transcript  that  a  mo- 
tion to  make  the  complaint  more  specific  was  sus- 
tained^ and  the  transcript  contains  the  following  en- 
try: "Come  the  parties  by  counsel,  and  comes  the 
plaintiff  by  counsel  and  file  their  amended  complaint 
as  follows,  to-wit:  (H.  I.)  and  the  defendant  is  ruled  to 
answer  plaintiff's  amended  complaint."  Appellant's 
brief  contains  the  following  satement:  "The  appel- 
lees, Robert  Pelham  and  Louis  J.  Craig,  were  the  al- 
leged owners  of  certain  gas  and  oil  leases,  which  they 
claim  to  have  sold  to  the  appellant,  George  W.  Barnes. 
They  filed  a  complaint  in  the  Jay  Circuit  Court,  which 
after  certain  motions  and  demurrers  resulted  in  the 
filing  of  an  amended  complaint,  upon  which  the  case 
was  finally  tried  in  the  Delaware  Circuit  Court." 

We  fail  to  find  an  amended  complaint  in  the  list  of 
pleadings  copied. 

As  it  does  not  appear  that  any  precipe  for  a  tran- 
script was  filed,  it  was  the  duty  of  the  clerk  to  make 
out  a  complete  transcript  of  the  cause.  Reid  v.  Hous- 
ton, 49  Ind.  181. 

In  Buskirk's  Practice,  p.  83,  the  author  says:  "There 
is  one  general  rule  that  should  be  rigidly  and  invari- 
ably adhered  to  in  making  up  a  transcript,  and  that  is, 
to  arrange  the  proceedings  in  the  order  in  which  they 
occurred  in  the  court  below.  The  transcript  ought  to 
be  an  accurate  and  methodical  history  of  the  cause,  as 
it  progressed,  step  by  step,  in  the  lower  court." 

It  is  well  settled  in  this  State  that  the  filing  of  an 
amended  pleading  takes  from  the  record  the  original 
pleading.  State,  ex  rel.,  v.  Hay,  88  Ind.  274;  Travellers^ 
Insurance  Co.  v.  Martin,  131  Ind.  155.  As  the  case  was 
tried  on  the  amended  complaint,  in  order  that  any 
question  may  be  presented  on  the  pleadings  or  on  the 
instructions,  it  is  necessary  that  the  amended  plead- 
ing should  be  in  the  record.    State,  ex  rel.,  v.  Earl,  133 
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Ind.  389;  Seager  v.  Aughey  97  Ind.  285;  Heizer  v.  Kelly y 
73  Ind.  582. 

In  McCardle  v.  McOinletfy  86  Ind.  538,  44  Am.  Rep. 
343,  the  court  said:  "It  waa  the  duty  of  the  appellant 
to  bring  up  to  this  court  a  record  fairly  and  fully  pre- 
senting the  questions  upon  which  the  court  is  asked 
to  pass.  It  is  obvious,  that,  in  the  absence  of  the  an- 
swer of  the  appellant  to  the  complaint,  this  court  can 
not  determine  what  the  issues  in  the  case  were.  Nop 
can  we  determine  that  the  interrogatories  answered 
by  the  jury  were  pertinent  and  relevant  to  the  issues; 
nor  whether  the  evidence  was  sufficient  to  sustain  the 
verdict;  ♦  ♦  ♦  nor  can  we  determine  the  relevancy 
or  irrelevancy  of  the  charges  given  and  refused,"  ' 

Judgment  affirmed. 


The  Indianapolis  Frog  and  Switch  Company 

V.  Boyle. 

[No.  1,751.    FUed  September  21, 1897.] 

Appeal  and  Error. — Complaint  Assailed  for  First  Time  on  Appeal, 
— When  Defects  Cured  by  Verdict. — ^A  complaint  which  is  attacked 
for  the  first  time  on  appeal  will  be  upheld  if  it  contains  the  material 
averments  necessary  to  state  a  cause  of  action,  although  such  aver- 
ments are  defectively  made.    pp.  17i^  173. 

Master  and  Servant.— JVegZtgeTice.—Jnoompefencj^  of  Fellow  Servant. 
— Complaint. — In  an  action  against  an  employer  for  personal  in- 
juries caused  by  the  incompetency  of  a  fellow  servant,  of  which  in- 
competency the  defendant  weU  knew,  and  of  which  plaintiff  had 
no  knowledge,  it  is  not  necessary  that  the  complaint  aUege  specific- 
ally in  what  manner  the  incompetency  of  such  fellow  servant  ap- 
peared,   pp.  173, 174' 

From  the  Marion  Superior  Court.  Affirmed. 

W.  H.  H.  Miller^   F.  Winter  and   J.  B.  Elaniy  for 
appellant 

t7.  B.  Kealingy  Martin  Hugg  and  F.  T.  Edenharter, 
for  appellee. 


170       APPELLATE  COURT  OF  INDIANA, 

The  Indianapolis  Frog  and  Switch  Company  v.  Boyle. 

Henley,  J. — Appellant's  counsel  rely  upon  the  in- 
sufficiency of  the  complaint  for  a  reversal  of  this 
cause.  The  evidence  under  the  repeated  decisions  of 
this  court  and  the  Supreme  Court  is  not  in  the  record. 
Pittshwrgh,  etc.,  R.  W.  Co.  v.  Cope,  16  Ind.  App.  579, 
and  cases  therein  cited. 

Without  the  evidence,  no  question  arising  out  of  the 
motion  for  a  new  trial  can  be  considered. 

The  complaint  was  not  tested  by  demurrer  in  the 
lower  court,  and  is  attacked  on  appeal  for  the  first 
time  by  the  first  specification  of  the  assignment  of 
errors. 

The  complaint  is  in  one  paragraph,  and  avers,  in 
substance,  the  following  facts,  that  appellant  is  a  cor- 
poration, engaged  in  the  manufacture  of  railway 
frogs,  crossings,  switches,  etc.,  and  as  part  of  its  busi- 
ness operated  a  machine  shop;  that  appellee  entered 
appellant's  employ  on  the  1st  day  of  September,  1890, 
and  continued  in  appellant's  employ  up  to  and  includ- 
ing the  23d  day  of  September,  1890 ;  that  on  the  night 
of  said  23d  day  of  September,  1890,  one  of  the  large 
iron  planers  used  in  appellant's  machine  shop  ceased 
to  do  its  work  properly,  and  appellee,  together  with 
other  workmen,  by  direction  of  the  proper  officer,  were 
sent  to  repair  it;  that  one  Michael  McGinley,  who  was 
in  appellant's  employ  as  a  machinist,  was  placed  by 
appellant  to  work  with  and  assist  appellee  in  repair- 
ing the  planer;  that  while  engaged  in  the  repair  of  the 
machine,  it  became  necessary  to  drive  out  of  its  place 
in  said  planer  a  large  iron  shaft,  and  that  to  do  this  it 
was  necessary  to  use  a  large  iron  and  heavy  sledge. 
The  complaint  then  proceeds  as  follows:  "That  a  com- 
petent machinist  is  able  to  handle  with  skill  and  pre- 
cision such  a  sledge  as  was  there  used,  and  that  it  is 
part  of  the  trade,  business,  and  education  of  a  com- 
petent machinst  to  acquire  such  skill  and  precision; 
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that  machinists  in  the  course  of  their  business  and 
trade,  are  frequently  called  upon  to  work  together,  as 
was  done  on  said  occasion  by  said  McGinley  and  plain- 
tiflF, — one  to  hold  the  object  to  be  struck  and  the  other 
to  strike  it  with  the  sledge,,  and  that  such  work  when 
done  by  ordinarily  competent  machinists,  involves  but 
little  danger  to  the  one  holding  the  object  to  be  struck; 
but  when  such  striking  is  done  by  one  not  skilled  and 
proficient,  it  becomes,  to  the  one  holding  the  object  to 
be  struck,  a  position  of  great  danger  and  hazard  to 
his  person  and  life;  that,  at  said  time,  said  McGinley 
was  and  had  been  incompetent  as  a  machinist,  and 
lacked  both  ordinary  skill  and  traini]ig  as  such,  or  to 
work  as  such;  that  at  the  time  plaintiff  entered  the 
employ  of  the  defendant,  as  a  machinist,  he  found  said 
McOinley  also  in  its  employ  as  a  machinist,  and  the 
plaintiff  had  no  knowledge,  notice,  or  information  of 
the  incompetency  of  said  McGinley  as  a  machinist,  but 
believed  him,  by  reason  of  seeing  him  employed  and 
working  at  said  trade  for  defendant,  to  be  an  ordi- 
narily competent  and  skillful  machinist,  and  that  had 
he  known  of  his  incompetency  and  unskillfulness  as 
such,  he  would  not  have  worked  with  him  as  he  did  in 
making  said  repairs;  that  at  and  before  the  happen- 
ing of  the  injury  hereinafter  complained  of,  the  de- 
fendant had  notice,  knowledge  and  information  of 
said  McGinley's  incompetency,  as  aforesaid,  and  had 
been  notified  through  its  proper  officer  and  agent,  of 
said  incompetency,  but,  notwithstanding  the  same, 
carelessly  and  negligently  retained  and  continued  him 
in  its  employ  as  a  machinist;  that  said  McGinley  and 
plaintiff,  by  direction  of  the  proper  officer  and  agent  of 
the  defendant,  undertook  to  make  said  repairs  on  said 
planer,  plaintiff  holding  the  iron  bar,  as  aforesaid, 
and  adjusting  one  end  of  it  to  said  iron  shaft,  which 
was  driven  out,  as  before  stated,  while  said  McGinley 
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wielded  the  said  sledge  and  directed  the  blows  against 
the  other  end  of  said  bar;  that  said  McGinley  while 
attempting  to  strike  said  bar,  and  while  plaintiff  was 
in  a  kneeling  position^  holding  said  bar,  as  aforesaid, 
through  his  [McGinley's]  unskillfulness  and  incom- 
petency, as  aforesaid,  and  without  any  fault  or  negli- 
gence on  plaintiff's  part,  missed  said  bar  entirely,  and 
landed  his  sledge,  with  full  force,  upon  plaintiff's  head 
and  jaw;  that  the  failure  of  said  McGinley  to  strike 
said  bar,  and  the  consequent  injury  to  plaintiff  were 
wholly  due  to  the  incompetency  of  said  McGinley,  and 
of  the  negligence  of  defendant  in  employing  him  as  a 
machinist,  and  in  retaining  and  continuing  him  in  its 
employment  after  knowledge  and  notice  of  his  incom- 
petency, and  that  plaintiff  was  without  fault,  and  that 
his  negligence  in  no  wise  contributed  to  said  injury." 
By  reason  of  which  injuries  appellee  demanded  judg- 
ment for  $5,000.00.  The  appellant  answered,  denying 
the  material  allegations  of  the  complaint  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  for  appellee  in 
the  sum  of  $300.00. 

A  large  part  of  the  complaint  is  surplusage.  The 
material  allegations  are  that  appellee  and  McGinley 
were  both  employed  as  machinists  by  appellant,  were 
both  ordered  to  the  work  of  repairing  the  iron  planer; 
that  said  McGinley  was  an  incompetent  and  unskillful 
machinist,  and  in  retaining  and  continuing  him  in  its 
petency  and  unskillfulness  of  said  McGinley  long  be- 
fore the  happening  of  the  accident,  and  that  appellee 
did  pot  know  of  the  incompetency  of  said  McGinley  as 
a  machinist;  that  by  reason  of,  the  unskillfulness  of 
said  McGinley,  said  appellee  was,  while  working  with 
him  in  the  repair  of  the  planer,  severely  hurt  and  in- 
jured, without  any  fault  or  negligence  upon  the  part 
of  appellee. 

The  complaint  in  this  cause  fairly,  if  not  directly, 
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alleges  all  the  above  facts;  they  are  alleged  with  suffi- 
cient certainty  at  least  to  justify  the  court  trying  the 
cause  in  admitting  evidence  tending  to  prove  each  of 
them.  We  cannot  say  that  any  averment  material  to 
api)ellee^s  cause  of  action  has  been  entirely  omitted 
from  the  complaint.  Defective  averments  are  cured 
by  verdict,  and  a  complaint  will  not  be  held  bad  when 
attacked  for  the  first  time  in  this  court,  unless  a  ma- 
terial allegation  is  entirely  omitted  therefrom.  West- 
em  Assurance  Co.  v.  Koontz,  17  Ind.  App.  54. 

Neither  a  special  nor  general  verdict  could  cure  a 
complaint  where  a  material  allegation  was  entirely 
wanting,  for  without  the  allegation  no  evidence  could 
be  admitted  tending  to  prove  the  omitted  fact,  and  a 
verdict  in  such  a  case  could  not  stand  because  of  the 
failure  of  the  evidence  to  sustain  it. 

The  complaint  in  the  case  at  bar,  we  are  satisfied,  is 
not  open  to  this  objection. 

It  was  unnecessary  that  appellee  should  aver  that 
it  was  a  part  of  the  duties  of  a  machinist  to  be  a  skill- 
ful wiejder  of  a  sledge,  because  if  McGinley  was  em- 
ployed as  a  machinist  it  will  be  presumed  that  he  un- 
derstood how  to  do  skillfully  and  properly  all  the 
work  necessary  to  be  done  in  the  repair  of  such  ma- 
chines as  he  was  ordered  by  the  master  to  repair,  and 
if  in  the  course  of  repairing  the  planer,  whether  by  the 
blow  of  a  sledge  or  in  any  other  manner,  appellee  was 
injured  by  the  incompetency  of  McGinley,  known  to 
the  master  and  unknown  to  the  appellee,  without  any 
fault  upon  appellee's  part,  the  appellant  (the  master) 
would  certainly  be  liable.  The  mere  act  of  driving  a 
nail,  striking  a  bar  upon  the  end  with  a  sledge,  strik- 
ing a  wedge  with  a  maul,  simple  as  the  act  may  be  in 
itself,  it  may  go  to  make  up  a  part  of  that  which  was 
required  to  be  done  to  complete  the  work. 

McGinley  is  charged  with  being  incompetent  to 
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wield  a  sledge.  Why  he  was  so  incompetent  we  do  not 
know,  nor  is  it  necessary  that  we  should  know.  His 
incompetency  may  have  been  from  the  use  of  intoxi- 
cating liquor,  defective  eyesight,  etc.  Whatever  it 
may  have  been,  it  is  clearly  charged  that  appellant 
knew  of  it,  and  appellee  did  not,  and  by  reason  of  such 
incompetency  appellee  was  injured. 

We  believe  the  complaint  is  sufficient  upon  which  to 
sustain  the  judgment. 

Having  arrived  at  this  conclusion,  it  is  unnecessary 
for  us  to  pass  upon  the  motion  to  dismiss  this  appeal. 

<rhe  judgment  of  the  lower  .court  is  affirmed. 

Wiley,  C.  J.,  dissents. 


Brunner,  Mond  &  Company,  Limpied,  v.  The 
Central  Glass  Company. 

[No.  2,258.    FUed  September  21,  1807.] 

Rboeivebs. — Peraons  Dealing  With,  Bound  to  Know  Their  Limited 
Powers. — Persons  dealing  with  a  receiver  are  bound  to  know  that 
he  possesses  limited  powers,  and  is  constantly  subject  to  the  orders 
of  the  power  which  created  him.   p.  175. 

Same. — Liability  of  Corporation  for  Contracts  Made  by  Receiver, — 
Corporations,  as  a  general  rule,  cannot  be  subjected  to  obligations 
or  liabilities  incurred  hj  the  receiver  or  his  agents  or  servants  while 
in  charge  of  the  corporate  property,    p.  176, 

Same. — Discharge  of  Receiver. — Restoration  of  Property  Sul^ect  to 
Debts. — An  order  of  court,  upon  the  discharge  of  a  receiver  of  a 
corporation,  restoring  the  property  to  the  corporation  subject  to  the 
debts  incurred  by  the  receiver,  applies  only  to  such  debts  as  could 
be  legally  enforced,    p.  177. 

Same. — Action  for  Breach  of  Receiver's  Contrajct. — The  receiver  of 
a  manufacturing  corporation,  without  an  order  of  court,  contracted 
for  materials  for  use  in  carrying  on  the  business  for  a  period  of  ten 
months  in  advance,  such  materials  to  be  delivered  as  needed,  upon 
notice  of  the  receiver.  A  part  of  the  materials  were  received  and 
paid  for.  The  receiver  refused  to  accept  the  balance,  and  was 
regularly  discharged  from  the  trust.  Held^  in  an  action  for  dam- 
ages against  the  comx>any  for  a  breach  of  the  contract,  that  it  was 
within  the  discretion  of  the  court  to  allow  or  disallow  the  daim. 
pp.  175-179. 
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From  the  Madison  Superior  Court.     Affirmed. 

J.  W.  Lovett,  and  H.  C.  Byan,  for  appellant 

Charles  L.  Henry,  E.  B.  McMahan  and  J.  A.  Van 
Osdolj  for  appellee. 

CoMSTOCK,  J. — ^This  action  was  instituted  in  the 
court  below  by  the  appellant  to  recover  damages  from 
the  appellee  for  the  breach  of  a  contract  entered  into 
between  appellant  and  one  James  S.  Corsant,  as  re- 
ceiver of  appellee,  under  an  appointment  by  the  cir- 
cuit court  of  Madison  county.  Judgment  below  for 
appellee.  The  only  error  assigned  is  the  overruling  of 
appellant's  motion  for  a  new  trial. 

The  receiver  contracted  with  appellant  to  purchase 
of  said  company  200  tons  of  alkali  for  use  in  carrying 
on  the  business  of  his  trust,  to  be  delivered  as  needed, 
upon  notice  of  the  receiver,  between  November  15, 
1893,  and  September  15,  1894.  Of  this  amount,  142 
tons  were  received  and  paid  for.  This  suit  is  brought 
to  recover  damages  alleged  to  have  been  sustained  by 
the  refusal  of  the  receiver  to  accept  the  balance. 

Before  entering  into  the  contract,  the  receiver  had 
not  asked  for  nor  obtained  the  approval  of  the  court  of 
the  same.  Under  the  order  of  his  appointment  he  was 
authorized  to  continue  the  business  of  appellee,  to  run 
and  operate  its  factory,  and  to  purchase  all  necessary 
supplies  and  materials,  and  employ  hands  for  that 
purpose.  Those  dealing  with  a  receiver  are  bound  to 
know  that  he  possesses  limited  powers,  and  is  con- 
stantly subject  to  the  orders  of  the  power  which  cre- 
ated him.  They  must,  also,  be  held  to  know  that  he 
can  make  no  contract  effectual  against  the  trust  which 
was  not  first  authorized,  or  subsequently  ratified  by 
the  court. 

In  Lehigh  Coal,  etc.,  Co.  v.  Central  R.  R.  Co.,  35  N.  J. 
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Eq.  426,  a  suit  in  which  the  petitioners  show  that 
orders  were  issued  to  them  by  the  purchasing  agent 
of  the  receiver  of  the  railroad  for  cross-ties  and  lumber 
to  a  large  amount;  that  a  part  of  the  order  had  been 
filled  and  pay  therefor  received;  that  the  former  re- 
ceiver had  died;  that  the  balance  ordered  had  been 
offered  to  and  refused  by  the  present  receivers.  They 
asked  that  the  present  receivers  be  directed  to  accept 
and  pay  for  the  material  offered  and  directed  to 
receive  that  which  should  thereafter  be  offered  under 
said  order.  The  petition  was  dismissed.  The  court 
said:  "They  were  at  liberty  to  decline  to  contract 
until  such  authority  was  obtained.  ♦  ♦  ♦  if  they 
chose  to  act  without  adopting  such  precautions  as 
were  necessary  to  insure  against  loss,  they  must  be 
understood  as  having  deliberately  assumed  whatever 
risk  attended  their  venture." 

As  a  general  rule,  corporations  cannot  be  subjected 
to  obligations  or  liabilities  incurred  by  the  receiver 
or  his  agents  or  servants  while  in  charge  of  the  corpo- 
rate property.  Heath  v.  Missouri,  etc.,  R.  W.  Co.,  83  Mo. 
617. 

In  the  20th  volume  of  American  and  English  Ency- 
clopaedia of  Law,  pages  372  and  373,  where  a  number 
of  decisions  are  collected,  it  is  stated  that,  while  there 
is  some  uncertainty  as  to  the  extent  to  which  the  con- 
tracts of  a  receiver  are  binding  upon  the  trust,  the 
better  opinion  seems  to  be  that,  if  the  contract  is  not 
excessive  or  improvident,  or  if  the  contractor  had  no 
notice  of  such  excessive  or  improvident  character,  the 
court  will  not  allow  the  contractor  to  suffer  actual  loss 
in  so  far  as  the  contract  has  been  performed,  although 
it  may  refuse  to  direct  its  enforcement.  And  this  we 
believe  to  be  a  fair  statement  jof  the  law. 

Do  the  facts  in  the  case  at  bar  take  it  out  of  the 
general  rule  laid  down  in  Heath  v.  Missouri,  etc.,  R.  W. 
Co.,  supra? 
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Appellant's  learned  counsel  contend  that  the  de- 
fendant corporation  is  bound,  because  the  supplies 
contracted  for  were  proper,  the  price  agreed  to  be  paid 
reasonable,  the  contract  entered  into  in*  good  faith, 
and  the  order  discharging  the  receiver  and  restoring 
the  property  of  the  estate  to  the  defendant  corporation 
made  said  restoration  subject  to  the  debts  contracted 
by  the  receiver. 

Under  the  order  of  appointment,  the  receiver  had 
the  right  to  apply  money  in  his  hands  belonging  to  the 
trust  at  the  time  he  entered  on  the  discharge  of  his 
duties,  or  money  received  thereafter  from  its  earnings, 
for  such  purposes  as  were  necessary,  in  his  judgment, 
w^ithin  the  purview  of  the  order,  to  carry  on  the  busi- 
ness, taking  the  risk,  if  any,  that  the  court  would  ap- 
prove his  action.  The  order  was  not,  we  think,  broad 
enough  to  authorize  him  to  bind  the  trust  by  a  con- 
tract for  supplies  for  a  period  of  ten  months  in  ad- 
vance, without  the  sanction  of  the  court.  Without 
such  sanction,  the  court  would  be  free  to  deal  with  it 
as  it  deemed  just;  to  modify,  approve,  or  disregard  it 
entirely.  It  was  in  the  power  of  the  court  to  close  up 
the  receivership  at  any  time,  and  the  exercise  of  this 
discretion  was  not  to  be  hampered  by  a  contract  of  the 
receiver  extending  engagements  for  stated  periods. 

In  its  action,  the  court  would  look  to  the  interest  of 
the  trust  rather  than  to  that  of  the  contractor  (appel- 
lant), who  had  chosen  *to  act  in  the  premises  without 
adopting  such  precautions  as  were  necessary  to  insure 
against  losa  Lehigh  Goaly  etc.y  Co.y  v.  Central  B.  R.  Co., 
supra. 

That  part  of  the  order  discharging  the  receiver 
which  made  the  restoration  of  the  property  to  the 
appellee  company  subject  to  the  debts  incurred  by  the 
receiver  would  apply  only  to  such  as  could  be  legally 
enforced. 

Vol.  18—12 
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The  record  does  not  disclose  that  the  court  which 
appointed  and  discharged  the  receiver  had  any  knowl- 
edge of  the  contract  in  question.  The  final  report  of 
the  receiver  makes  no  mention  of  it.  The  order  could 
not,  therefore,  have  been  intended  to  apply  to  it. 

This  is  not  an  action  to  recover  the  value  of  mer-  i 

chandise  received  by  the  estate,  and  from  which  it 
would  be  presumed  to  have  derived  benefit.    It  was  ; 

for  the  trial  court,  from  all  the  evidence,  to  determine 
whether  the  claim  in  suit  should  be  enforced  against 
the  trust  property.    There  was  evidence  before  the  I 

trial  court  that  the  amount  of  alkali  contracted  for 
was  greater  than  could  be  used  within  the  time 
named;  that  it  could  have  been  purchased  for  a  price 
less  than  contracted  for  if  it  had  been  ordered  as  used. 
The  court  could  reasonably,  therefore,  have  held  that 
the  contract  was  not  in  the  interests  of  the  estate. 

In  International^  etc.^  R.  R.  Co.  v.  Herndon  (Civ.  App. 
Tex.),  33  S.  W.  377,  a  case  in  which  an  attorney  was 
engaged  by  a  receiver  of  the  railroad  as  general  solic- 
itor at  a  stipulated  annual  salary,  and  who  sought  in  a 
court,  other  than  that  by  which  the  receiver  was  ap- 
pointed, to  enforce  against  the  corporate  property,  a 
claim  for  balance  of  compensation  under  such  con- 
tract. It  was  held  that  he  must  show  that  his  claim 
was  authorized  or  approved  by  the  court  which  had 
control  of  the  receiver,  although  he  had  received  com- 
pensation under  the  contract  from  time  to  time  from 
the  receiver.  The  court  said :  "It  would  seem  to  follow 
that  a  party  suing  in  another  court  to  enforce  a  chargQ 
against  the  property  should  show  that  his  claim,  the 
validity  of  which,  as  such  a  charge,  is  dependent  upon 
approval  of  the  court  which  had  control  of  the 
receiver,  had  been  approved  by  that  court,  or  had  at 
least  been  authorized  by  it.  *  *  *  The  duty  of 
making  allowances  to  the  receiver  and  fixing  the 
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expenditures  properly  chargeable  to  the  fund  neces- 
sarily belongs  to  the  court  whose  officers  the  receivers 
are." 

We  do  not  deem  it  necessary  to  adopt  the  foregoing 
view  for  the  purposes  of  this  case,  and  hold  that  the 
present  action  would  not  lie  upon  the  ground  that  it 
was  brought  in  a  court  other  than  the  one  appointing 
the  receiver,  upon  a  contract  not  authorized  by  that 
court,  but  hold  that  the  law  invested  the  trial  court 
with  the  discretion,  under  the  facts  of  the  case,  to 
allow  or  disallow  the  claim  of  appellant,  and  we  can 
not  say  that  it  abused  that  discretion  in  disallow- 
ing it. 

Judgment  affirmed. 


The  State  v.  Smith. 

[No.  2,298.    Filed  September  21,  1897.] 

Cbdonal  Law.—  Fomicaiion. — Indictment  —  Staiuie  Construed^  — 
An  indictment  under  the  provisions  of  section  2077,  Bums'  B.  S. 
1894,  which  charges  that  the  parties  who  were  unmarried  lived  and 
cohabited  together  as  man  and  wife,  sufficiently  charges  the  crime 
of  fornication. 

From  the  Greene  Circuit  Court,    Reversed. 

W.  A.  Ketchanij  Attomey-Qeneral,  Merrill  Moores, 
Charles  D.  Hunt  and  W,  H.  Bridwell,  for  State. 

Robinson,  J. — ^The  indictment  charges  that  "Pinzen 
Smitl},  on  the  10th  day  of  September,  1895,  and  on 
divers  other  times  and  days,  as  well  as  after  said  date, 
and  previous  to  this  presentment,  at  said  county  and 
State  aforesaid,  being  an  unmarried  man,  and  Rachel 
Branstetter,  at  the  time  being  unmariried,  and  Rachel 
Branstetter  and  said  Smith  not  being  married  to  each 
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other,  did  then  and  there  during  said  time,  unlawfully 
live  and  cohabit  together  as  man  and  wife,  contrary,*' 
etc. 

A  motion  to  quash  the  indictment  was  sustained, 
and  the  State  appeals. 

Appellee  has  not  favored  us  with  a  brief,  but  we 
learn  from  appellant's  brief  that  the  motion  to  quash 
was  sustained  because  the  indictment  failed  to  allege 
that  Kachel  Branstetter  is  a  woman. 

The  statute  reads :  "Whoever  cohabits  with  another 
in  a  state  of  adultery  or  fornication  shall  be  fined  in 
any  sum  not  exceeding  five  hundred  dollars,  and  im- 
prisoned in  the  county  jail  not  exceeding  six  months.*' 
Section  2077,  Burns'  R.  S.  1894. 

The  above  statute  defines  neither  adultery  nor  for- 
nication. But  the  rule  has  been  laid  down  by  the 
courts  that  sexual  intercourse  between  a  man,  whether 
married  or  not,  and  an  unmarried  woman,  is  fornica- 
tion; and  sexual  intercourse  between  a  married 
woman  and  any  man,  other  than  her  husband,  is 
adultery.  State  v.  Chandler ^  96  Ind.  591;  Hood  v.  Stat^, 
56  Ind.  263,  26  Am.  Rep.  21. 

The  indictment  in  the  case  at  bar  is  almost  identical 
with  that  in  the  case  of  State  v.  Chandlery  supra.  The 
only  difference  is  that  in  the  case  cited  the  indictment 
states  that  the  appellee  is  a  married  man.  But  this 
diflference  is  immaterial.  The  remaining  portions  of 
the  two  indictments  are  practically  identical.  The 
objection  urged  to  the  indictment  in  the  case  cited 
was  that  it  did  not  charge  that  the  parties  lived 
together  in  a  state  of  fornication.  But  it  was  held 
that  the  words  "as  man  and  wife'*  gave  to  the  word 
cohabit  a  meaning  equivalent  to  that  conveyed  by  the 
words  "in  a  state  of  fornication."  In  the  above  case  it 
was  charged  that  Chandler  and  one  Grace  Beeman 
lived  together  as  man  and  wife,  but  the  indictment 
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does  not  allege  that  Grace  Beeman  is  a  woman.  The 
court,  by  Elliott,  C.  J.,  said:  "Taking  the  whole  in- 
dictment into  consideration,  we  think  it  charges  the 
offense  of  cohabiting  in  a  state  of  fornication.'^ 

Upon  the  authority  of  the  State  v.  Clmndler^  supra^ 
the  motion  to  quash  should  have  been  overruled. 

Judgment  reversed. 


The  Aermotor  Company  v.  Earl. 

[No.  2,267.     Filed  September  22,  1897.] 

pLBADiNa. — Warranty, — Breach  Of, — ^A  plea  of  breach  of  warranty, 
as  a  defense  to  an  action  for  the  purchase-price  of  machinery,  to  be 
sufficient  as  against  a  demurrer  must  allege  specificaUy  the  defects 
in  such  machinery ;  a  general  allegation  that  the  machinery  was 
without  value  is  insufficient. 

From  the  LaPorte  Superior  Court.     Reversed. 

C.  B.  Collins  and  J,  B.  Collins^  for  appellant. 
James  F.  Qallalier,  for  appellee. 

COMSTOCK,  J. — ^The  complaint  is  in  two  paragraphs. 
The  first  is  upon  the  common  count  for  goods,  wares, 
and  merchandise  sold  by  plaintiff  (appellant)  to  the 
defendant  (appellee).  The  second  is  for  goods,  wares, 
and  merchandise  sold  by  appellant  to  appellee  under  a 
written  agreement,  made  a  part  of  the  complaint  as 
an  exhibit.  To  the  complaint  appellee  filed  an  answer 
in  two  paragraphs.  The  first  is  a  general  denial.  The 
second,  appellee  styles  an  answer  and  counterclaim. 
Appellant,  in  its  demurrer,  refers  to  this  pleading  as 
a  cross-complaint  and  an  answer,  and  demurs  thereto 
upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  defense. 
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There  is  some  conflict  between  counsel  for  appellant 
and  appellee  as  to  whether  the  pleading  is  a  cross- 
complaint  or  a  counterclaim.  A  demurrer  was  over- 
ruled, the  case  put  at  issue,  and  trial  resulted  in  a  ver- 
dict for  appellee,  and  a  judgment  in  his  favor  for  costs. 

The  errors  assigned  are  the  overruling  of  the  demur- 
rer to  the  pleading  styled  by  the  appellant  a  cross- 
complaint  and  by  appellee  a  counterclaim,  and  in 
overruling  appellant's  motion  for  a  new  trial. 

The  name  to  be  given  to  this  pleading  is  not  mate- 
rial. There  is  no  question  in  the  record  as  to  its  iden- 
tity. In  substance,  it  avers  that  at  the  time  of  the  pur- 
chase of  the  aermotor,  alleged  in  the  complaint, 
appellee  was  desirous  of  erecting  said  motor  in  a  cer- 
tain place  in  his  barn,  and  for  the  special  purpose  of 
operating  a  certain  feed  cutter  therein;  that  the 
appellant  knew  these  facts,  and  after  inspecting  the 
premises  and  the  said  feed  cutter,  had  declared  that 
said  motor  could  be  successfully  erected  at  the  place 
designated,  and  that  the  same  could  be  successfully 
employed  in  the  operation  of  said  feed  cutter;  that  the 
said  motor  was  erected  in  the  designated  place  in  the 
said  barn ;  that  the  said  motor  failed  utterly  to  operate 
said  feed  cutter;  that  the  agent  of  appellant  was  un- 
able to  make  it  perform  the  expected  work,  and  was 
informed  by  defendant  that  it  was  not  accepted,  and 
that  after  giving  said  aermotor  a  thorough,  complete, 
and  fair  trial,  the  defendant  informed  the  plaintiff 
that  the  said  aermotor  was  of  no  value  to  him,  was 
not  accepted,  and  that  he  held  it  subject  to  the  order 
of  the  plaintiff;  that  the  said  aermotor  was  supposed 
to  be  a  sort  of  windmill,  and  its  construction  was  of 
such  a  negligent  character  that  three  months  after  its 
erection  that  part  erected  above  the  roof  of  said  barn, 
commonly  called  the  tower  and  wheel,  was  blown  over 
and  down  in  an  ordinary  gale  of  wind;  that  the  said 
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aermotor  was  of  no  value  whatever,  and  was  of  no 
value  at  the  time  of  the  erection  at  the  said  barn 
of  defendant,  and  that  by  reason  of  the  facts  the  de- 
fendant was  damaged  in  the  sum  of  $150.00. 

The  theory  of  the  pleading  to  which  the  demurrer 
is  addressed  is  that  when  a  dealer  contracts  to  fur- 
nish an  article  for  a  particular  purpose,  he  impliedly 
warrants  that  such  article  shall  be  adapted  to  the  use 
for  which  it  is  furnished.  In  general  terms,  the  plead- 
ing is  based  on  a  correct  theory.  This  pleading  is  in- 
sufficient either  as  oflfering  a  defense  to  appellant's 
claim,  or  as  asking  affirmative  relief.  It  points  out  no 
defect  in  the  motor,  either  in  its  material,  manner  of 
construction,  or  its  erection.  It  does  not  allege  that 
its  failure  to  operate  the  feed  cutter  was  due  to  any 
defect  in  the  motor.  It  does  not  show  lack  of  capacity 
to  transmit  power  necessary  for  that  purpose. 

The  allegation  that  after  giving  the  said  aermotor 
a  thorough,  complete,  and  fair  trial,  the  defendant  in- 
formed the  plaintiff  that  said  aermotor  was  of  no 
value,  does  not  pretend  to  give  the  results  of  the  fair 
trial,  nor  the  facts  showing  the  test;  and  the  allega- 
tion that  the  agent  was  informed  that  it  was  not  ac- 
cet)ted  is  only  relevant  as  to  the  time  appellee  notified 
appellant  that  the  machine  was  not  satisfactory.  The 
averment  that  the  agent  was  unable  to  make  the  ma- 
chine perform  the  expected  work,  is  a  statement  of  in- 
ability on  the  part  of  the  agent,  not  of  a  defect  in  the 
machine,  and  is  open  to  the  further  objection  that  the 
expression  "expected  work"  is  the  expression  of  an 
opinion,  and  is  not  the  statement  of  a  traversable  fact. 
The  pleading  should  state  the  manner  in  which  the 
motor  failed.    Flitii  v.  Cook,  102  Ind.  391. 

The  bare  general  allegation  that  the  machine  was 
without  value,  the  pleading  being  bad  without  it,  does 
not  make  it  good.  Neidefer  v.  Chastain,  71  Ind.  363,  36 
Am.  Rep.  198. 
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The  court  erred  in  overruling  the  demurrer  to  said 
pleading. 

The  following  further  decisions  are  cited  in  point: 
Aultnum,  Miller  &  Co.  v.  Seichting,  126  Ind.  137;  Walter 
A.  Wood  Mowing  and  Reaping  Machine  Co.  v.  Irons, 
10  Ind.  App.  464;  McClamrock  v.  Flint,  101  Ind.  278; 
Johnston  Harvester  Co.  v.  Bartley,  81  Ind.  406;  Shirk 
V.  Mitchell^  137  Ind.  185. 

As  the  other  errors  claimed  are  not  likely  to  arise 
upon  a  second  trial,  we  do  not  deem  it  necessary  to 
pass  upon  them. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  second  paragraph  of  counterclaim, 
and  for  other  proceedings  not  inconsistent  herewith. 


LooMis,  Receiver,  v.  Stevens. 

[No.  2,152.    FUed  June  8,  1897.     Beheaiing  denied,  Sept.  22,  1897.] 

EvmENOB. — Written  Statement  Made  Out  of  Court.^A  written  state- 
ment made  out  of  court  by  one  not  a  party  to  the  suit,  in  the  ab> 
sence  of  the  plaintiff,  to  the  effect  that  certain  radiators  placed  in 
his  hotel  building  by  defendants  were  unsatisfactory  and  defective 
in  certain  particulars  described,  and  that  by  reason  of  the  delay  in 
the  completion  of  the  work  beyond  the  time  specified  in  the  con- 
tract, $850.00  was  deducted  from  the  price  to  be  paid  defendants 
in  settlement,  is  inadmissible  in  evidence  as  a  defense  in  an  action 
against  defendants  for  the  purchase-price  of  such  radiators. 

From  the  Cass  Circuit  Court.  Reversed. 

M.  Winfield,  for  appellant. 

John  C.  Nelson,  Q.  A.  Myers,  George  C.  Taber  and 
W.  T.  Wilson,  for  appellee. 

CoMSTOCJK,   J. — The  Elwood   Iron   Works,   manu- 
facturers of  steam  radiators  at  Elwood,  Indiana,  by 
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Jacob  Loomis,  receiver,  brought  this  action  to  recover 
on  an  account  for  steam  radiators  furnished  to 
Stevens  &  Bedwards,  a  firm  composed  of  Andrew  W. 
Stevens  and  William  Bedwards;  pending  suit  in  the 
circuit  court,  and  before  trial,  Bedwards  died.  Andrew 
W.  Stevens  and  William  Bedwards  were  plumbers, 
located  at  Logansport;  they  entered  into  a  contract 
with  A.  C.  Barnett  to  do  all  the  plumbing  and  steam 
fitting  in  his  new  hotel,  which  he  was  erecting  at  Lo- 
gansport, Indiana.  Stevens  &  Bedwards  purchased 
their  steam  radiators  for  said  hotel  of  the  Elwood  Iron 
Works,  to  be  delivered  on  board  the  cars  at  Elwood, 
Indiana.  Stevens  &  Bedwards  had  a  contract  with 
Barnett  that  the  plumbing  and  steam  fitting  were  to 
be  completed  by  a  certain  day,  and  in  default  thereof 
they  were  to  pay  $10.00  a  day  as  liquidated  damages 
for  every  day  of  delay  thereafter. 

It  is  alleged  in  the  answer  and  counterclaim  of  ap- 
pellee that  the  Elwood  Iron  Works  had  notice  of  this 
contract,  and  that  they  were  buying  the  steam  radi- 
ators for  the  purpose  of  filling  it.  Stevens  &  Bed- 
wards  refused  to  pay,  claiming  that  the  radiators  were 
not  according  to  contract;  that  they  had  been  put  to 
large  expense  repairing  and  adjusting  them  for  use; 
that  they  had  been  delayed  beyond  the  time  fixed  in 
the  contract  a  long  time  by  reason  of  the  failure  of  the 
Elwood  Iron  Works  to  furnish  the  two  circular  radi- 
ators, whereby  they  had  been  compelled  to  pay  Bar- 
nett f  10.00  a  day.  They  asked  that  the  damages  thus 
sustained  might  be  set  oflE  against  the  balance  claimed, 
and  they  recover  judgment  for  the  balance. 

The  death  of  William  Bedwards  having  been  sug- 
gested of  record,  the  case,  by  order  of  the  court,  pro- 
ceeded against  Andrew  W.  Stevens  as  surviving  part- 
ner. On  the  trial  of  the  cause  appellee  admitted  the 
contract  of  purchase,  the  contract  price,  that  the  goods 
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had  been  delivered,  and  that  the  claim  was  unpaid. 
The  issues  of  fact  were  presented  in  the  answers  and 
counterclaim  of  appellee.  A  trial  resulted  in  a  ver- 
dict and  judgment  for  defendant  upon  his  set-off  and 
counterclaim. 

The  error  assigned  is  the  overruling  of  the  motion  of 
appellant  for  a  new  trial.  Appellant  relies  upon  the 
third,  fourth,  and  fifth  reasons.  The  third  reason  is, 
error  of  court  in  admitting  in  evidence,  over  the  ob- 
jections of  appellant,  the  following  statement,  signed 
by  A.  C.  Barnett,  made  out  of  court  in  the  absence  of 
plaintiff,  to- wit: 

<*A.  W.  Stevens.  William  Bedwards.  Office  of 
Stevens  &  Bedwards,  plumbers,  steam  and  gas  fitters, 
and  machinists,  423  Market  street.  Logansport,  In- 
diana, December  29,  1894. 

"This  is  to  certify  that  the  steam  radiators  manu- 
factured by  the  Elwood  Iron  Works,  of  Elwood,  In- 
diana, and  placed  in  my  hotel  property  in  this  city  by 
Stevens  &  Bedwards,  have  proved  unsatisfactory  on 
account  of  leaking  and  not  being  tight;  that  the  cir- 
cular radiators  which  were  ordered  for  the  office  did 
not  arrive  upon  the  date  that  the  completion  of  the 
hotel  was  called  for,  and  that  said  delay  was  charged 
up  to  the  said  Stevens  &  Bedwards  at  the  rate  of 
flO.OO  per  day  for  thirty-five  days,  or  |350.00  in  all, 
and  allowed  and  paid  by  Stevens  &  Bedwards  in  settle- 
ment with  me  this  day.    (Signed)  A.  C.  Barnett." 

The  fourth  and  fifth  reasons  are  the  same  as  the 
third,  presented  in  different  phraseology.  On  the  trial 
of  the  cause  the  court  permitted  appellee,  after  having 
proved  the  signature  of  A.  C.  Barnett,  over  the  objec- 
tion of  appellant,  to  read  in  evidence  the  statement, 
supra,  set  out  in  the  third  cause  for  a  new  trial;  to 
which  ruling  of  the  court  and  introduction  of  said 
statement  appellants  at  the  proper  time  objected  and 
excepted. 
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The  statement  was  made  out  of  court  by  one  not  a 
party  to  the  suit,  in  the  absence  of  the  appellant.  We 
think  this  evidence  was  improperly  admitted.  It  was 
not  a  question  as  to  the  competency  of  the  fact  to  be 
proved,  but  as  to  the  method  of  making  the  proof. 
Under  the  issues,  it  was  competent  to  prove  the  set- 
tlement between  the  appellee  and  Barnett,  and  what 
then  occurred.  Barnett  was  present  in  court  at  the 
trial,  and  could  have  been  called  as  a  witness  for  that 
purpose. 

It  appears  from  the  record  that  there  was  a  settle- 
ment between  Barnett  and  appellee,  but  that  this 
paper  was  not  signed  at  the  time  of  the  settlement,  but 
some  hours  afterwards.  It  could  not,  therefore,  have 
been  admissible  as  res  gestae.  Briefly  stated,  it  was 
simply  the  written  declaration  of  one  not  a  party  to 
the  record,  made  out  of  court,  in  the  absence  of  ap- 
pellant. 

Appellee  contends  that,  if  the  admission  of  this  evi- 
dence was  error,  it  was  harmless  for  the  reason  that 
the  facts  sought  to  be  proved  are  abundantly  shown 
by  other  evidence.  To  this  proposition  we  cannot  as- 
sent. It  is  true  that  the  witness  Johnson  testified 
that  a  settlement  had  been  talked  about  in  his  pres- 
ence by  and  between  Barnett  and  Bed  wards;  that  the 
terms  of  the  settlement  were  not  discussed  in  his  pres- 
ence, and  that  he  did  not  know  the  basis  of  the  settle- 
ment. He  knew  that  there  was  complaint  of  some  ol 
the  radiators  leaking,  and  that  Bedwards  promised 
that  if  Barnett  would  pay  him  the  balance  agreed 
upon  he  would  repack  and  make  them  all  right,  and 
that  upon  this  promise  Bedwards  was  paid  the  bal- 
ance due.  That  ^50.00  was  deducted  from  the  bal-. 
a  nee,  but  that  he  did  not  know  whether  it  was  upon 
the  contract  price,  nor  upon  what  account  it  was  de- 
ducted.   This  does  not  prove  what  the  written  state- 
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ment  was  oflfered  to  prove,  namely,  the  allowance  of 
^50.00  for  delay  in  furnishing  the  radiators.  This 
evidence  was  upon  a  material  point  in  issue  in  the 
cause.  It  will  be  presumed  to  be  prejudicial,  unless 
the  record  shows  the  contrary.  Elliott's  App.  Proced., 
section  632,  note  3;  2  Elliott's  Gen.  Prac,  section  956; 
Louisville,  etc.,  B.  W.  Co.  v.  Sparks,  12  Ind.  App. 
410;  Johnson  v.  Anderson,  143  Lid.  493;  Pape  v.  La- 
throp,  post  633. 

The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed,  with  instructions  to  sustain  ap 
pellant's  motion  for  a  new  trial. 

Wiley,  C.  J.,  took  no  part. 


Heller  v.  Elwood  Board  of  Trade. 

[No.  2,288.     FUed  September  28,  1897.J 

CoNTRAOT. — Svbacription, —  Delivery. —  Complaint, — A  complaint  in 
an  action  on  a  subscription  to  a  contract  to  pay  a  certain  sum  of 
money  to  secure  the  location  of  a  manufactory,  which  alleges  that 
certain  subscriptions  were  soUcited  and  given  by  private  individ- 
uals to  reimburse  plaintiff  for  its  subscription,  among  which  was 
defendant's,  sufficiently  shows  the  delivery  of  such  contract  to 
plaintiff. 

From  the  Madison  Circuit  Court.  Affirmed. 

E.  B.  Goodykoonts  and  O.  M.  Bollard,  tor  appel- 
lant. 

C.  M.  Qreenlee  and  B.  B.  Call,  for  appellee. 

Henley,  J. — In  this  action,  appellee  sued  appellant 
in  a  complaint  in  one  paragraph,  wherein  it  was  al- 
leged, in  substance,  as  follows:  That  appellee  is  a 
corporation,  organized  under  the  laws  of  the  State  of 
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Indiana;  that  on  the day  of  March,  1893,  the  ap- 
pellant, by  his  subscription  to  a  certain  contract,  a 
copy  of  which  is  made  a  part  of  the  complaint,  prom- 
ised to  pay  plaintiff  the  sum  of  f 250.00;  that  on  the 
27th  day  of  February,  1893,  the  appellee  had  entered 
into  a  contract  with  the  Akron  Steam  Forge  Com- 
pany, by  the  terms  of  which  contract  it  was  agreed 
between  appellee  and  said  company  that  if  appellee 
would  subscribe  to  and  agree  to  pay  to  said  company 
the  sum  of  $5,000.00,  the  said  Akron  Steam  Forge 
Company  woilld  move  her  plant  to  the  city  of  Elwood ; 
that  as  an  inducement  to  appellee  to  subscribe  said 
sum  for  the  location  of  said  company's  plant,  sub- 
scriptions were  solicited  of  private  individuals  to  re- 
imburse appellee  for  its  said  f 5,000.00  subscription; 
that  the  said  Akron  Steam  Forge  Company  has  com- 
plied with  and  performed  all  the  conditions  of  said, 
agreement  to  the  acceptance  of  the  appellee;  that 
among  the  subscriptions  obtained  from  individuals  to 
reimburse  appellee  was  the  subscription  of  the  appel- 
lant, who  was,  at  the  time  he  made  the  same,  appel- 
lee's secretary;  that  appellant  had  full  knowledge  of 
the  purpose  for  which  said  subscriptions  were  being 
given,  and  made  his  subscriptions  thereto,  which,  to- 
gether with  other  subscriptions  were  made  as  an  in- 
ducement to  appellee  to  subscribe  to  said  Akron 
Steam  Forge  Company  the  said  sum  of  f 5,000.00  for 
the  location  of  the  aforesaid  plant;  that  the  founda- 
tion of  said  company's  works  had  been  completed; 
that  their  buildings  were  under  roof,  and  that  more 
than  thirty  days  had  elapsed  since  the  first  shipment 
of  their  manufactured  product  from  said  works;  that 
appellee  refuses  to  pay  said  subscription,  although  the 
same  is  long  past  due,  and  payment  thereof  has  been 
demanded.  A  copy  of  the  contract  entered  into  be- 
tween appellant  and  said  Akron  Steam  Forge  Com- 
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pany  is  also  filed  with  and  made  a  part  of  the  com- 
plaint. 

A  demurrer  was  filed  to  the  complaint  and  over- 
ruled. 

The  evidence  is  not  in  the  record,  and  the  only  ques- 
tion raised  by  appellant^s  assignment  of  errors,  ques- 
tions the  decision  of  the  lower  court  in  overruling  the 
demurrer  addressed  to  the  complaint. 

The  paper  signed  by  appellant  was  in  the  following 
words  and  figures:  "Subscriptions  for  the  location  of 
the  Akron  Steam  Forging  Works.  We,  the  under- 
signed, severally  subscribe  the  sums  set  opposite  our 
names,  the  money  to  be  used  in  the  location  and  con- 
struction of  the  Akron  Steam  Forging  Works,  to  be 
located  on  the  outlot  situated  immediately  adjoining 
the  L.  E.  &  W.  and  the  P.,  C,  C.  &  St.  I*.  R.  R.,  south- 
^  east  of  the  crossing  of  said  R.  R's,  in  the  city  of  El- 
wood, in  Madison  county,  Indiana.  One-fourth  to  be 
paid  when  foundation  of  said  buildings  are  con- 
structed, one-fourth  when  under  roof,  and  one-fourth 
within  thirty  days  after  the  first  shipment  of  the  prod- 
ucts of  said  works,  manufactured  in  Elwood,  Indiana. 
Jesse  C.  Heller.    f250.00." 

The  complaint  is  founded  upon  the  above  contract, 
and  upon  the  trial,  judgment  was  rendered  against 
appellant,  and  in  favor  of  the  appellee  in  the  sum  of 
1250.00. 

A  subscription  is  a  written  contract  by  which  one 
engages  to  contribute  a  sum  of  money  for  a  designated 
purpose. 

To  subscribe  is  to  agree  in  writing  to  furnish  a  sum 
of  money  or  its  equivalent  for  a  designated  purpose. 
Anderson's  Law  Diet.,  985. 

Here,  then,  we  have  a  written  contract  by  which  ap- 
pellant agrees  to  pay  the  sum  of  $250.00,  the  desig- 
nated purpose  being  to  secure  the  location  and  con- 
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struction  of  the  Akron  Steam  Forge  Works  at  a 
particular  place  in  said  contract  set  out.  But  who 
shall  enforce  this  agreement?  Manifestly,  the  mere 
signing  of  such  a  contract  gave  it  no  force  or  eflfect 
In  the  hands  of  the  subscriber  it  was  worthless.  To 
give  it  effect  it  must  have  been  delivered  to  some  party 
who  was  willing  to  and  did  accept  the  proposition, 
and  who  did  perform  or  secure  the  performance  of  the 
conditions  therein  imposed.  Until  this  was  done,  such 
a  proi>o8al  was  not  enforceable.  It  was  a  naked  prop- 
osition or  offer,  good  for  the  amount  named  to  the 
party  to  whom  it  was  delivered  by  the  subscriber,  if 
such  party  agreed  to  and  did  accept  and  perform  the 
obligations  therein  imposed.  Its  enforcement  did  not 
depend  upon  the  subscription  of  a  certain  amount  by 
any  other  person,  or  the  raising  of  any  aggregate 
amount  by  any  number  of  persons.  The  only  condition 
attached  thereto  was  that  a  certain  manufacturing  es- 
tablishment should  be  located  and  operated  at  a  cer- 
tain place.  The  only  question,  then,  is  whether  the 
complaint  shows  the  delivery  of  this  proposition  to  ap- 
pellee, and  its  acceptance  and  performance  thereof. 

The  acceptance  of  the  proposition  and  the  perform- 
ance of  the  object  sought  to  be  obtained  by  this  sub- 
scription is  abundantly  shown.  It  is  alleged  that  ap- 
pellee subscribed  to  and  contracted  to  pay  the  Akron 
Steam  Forge  Company  the  sum  of  |5,000.00;  that  in 
consideration  therefor  the  said  company  did  estab- 
lish its  works  at  the  city  of  Elwood,  and  did  perform 
all  the  conditions  of  the  contract  so  that  said  sub- 
scription became  a  valid  and  binding  obligation  upon 
the  appellee.  Here,  then,  we  have  the  object  of  appel- 
lant's subscription  accomplished,  and  the  fact,  if  it 
was  a  fact,  that  appellee  had  violated  its  contract 
with  the  Akron  Steam  Forge  Company  does  not  affect 
or  lessen  the  consideration  for  appellant's  donation. 
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But  it  is  claimed  by  appellant's  counsel  that  the  com- 
plaint does  not  allege  a  delivery  of  the  subscription  to 
the  appellee,  and  that  it  does  not  allege  facts  from 
which  a  delivery  could  •fairly  be  inferred,  and  they 
rely  upon  the  case  of  Petty  v.  Board  of  Trustees,  etc.,  70 
Ind.  290,  wherein  it  is  said:  "It  is  alleged  that  the  de- 
fendant ^subscribed,  under  a  heading  in  writing  as  fol- 
lows,' and  then  the  instrument  is  set  out.  The  delivery 
of  the  instrument  was  necessary  to  its  binding  force. 
The  paragraph  does  not  allege  the  delivery  of  the  in- 
strument, nor  anything  from  which  delivery  could  be 
legitimately  inferred.  If  it  had  been  alleged  that  de- 
fendant executed  the  instrument,  that  would  have 
been  sufficient;  for  it  is  familiar  law  that  the  execu- 
tion of  an  instrument  includes  its  delivery.  But  sub- 
scribing an  instrument  does  not  imply  its  delivery.  A 
man  may  subscribe  a  promissory  note,  yet,  until  its 
delivery  it  has  no  binding  force." 

We  are  not  inclined  to  find  fault  with  the  law  as  laid 
down  in  the  case  last  cited.  It  is  a  plain  statement 
of  elementary  principles.  But  we  believe  the  com- 
plaint in  the  case  at  bar  states  facts  from  which  the 
inference  of  delivery  must  necessarily  follow. 

Thus  it  is  alleged  in  the  complaint  that  certain  sub- 
scriptions were  solicited  and  given  by  private  indi- 
viduals to  reimburse  appellee  for  its  subscription  for 
the  location  of  said  manufactory.  Given  by  private 
individuals  to  whom?  Manifestly,  no  other  inference 
could  be  drawn  but  that  they  were  given  to  appellee. 
"That  among  such  subscriptions  was  the  subscription 
of  the  defendant"  (appellant).  "That  defendant  (ap- 
pellant) had  full  knowledge  for  what  said  subscrip- 
tion was  being  given  ♦  ♦  ♦  ♦  which,  together  with 
other  subscriptions,  was  made  as  an  inducement  to 
this  plaintiff  to  subscribe  to  said  Akron  Steam  Forge 
Company  the  said  sum." 
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Taking  the  facts  alone,  without  reference  to  the  alle- 
gation in  the  complaint  that  appellant  at  the  time  he 
subscribed  the  (250.00  was  appellee's  secretary,  and 
necessarily  had  charge  of  appellee's  books  and  papers, 
etc.,  we  believe  the  signing  and  delivery  of  the  con- 
tract as  counted  upon  in  appellee's  complaint,  are 
fully  shown.  Thus  the  two  parties  necessary  to  every 
agreement  became  fixed.  Appellee  having  accepted 
appellant's  subscription  and  incurred  and  performed 
the  conditions  therein  imposed,  became  the  real  party 
in  interest,  and  could  maintain  this  action  against  apr 
pellant  to  enforce  the  payment  of  the  amount  agreed 
to  be  paid  by  appellant. 

We  find  ho  error  in  the  record  which  would  call  for 
a  reversal  of  the  judgment  of  the  lower  court. 

Judgment  affirmed.  r 


Lake  Erie  and  Western  Railroad  CoMPAirr  v. 

Naron  et  al. 

[No.  2,280.    FUed  September  23,  1897.] 

Railroads. — Damages  From  Fire  Escaping  From  Right  of  Way. — 
Special  Verdict — Evidence. — In  an  action  against  a  railroad  com- 
panj  for  damages  caused  by  fire  escaping  from  its  right  of  way,  a 
special  verdict  awarding  plaintiff  damages  wiU  be  set  aside,  where 
ttiere  was  no  evidence  as  to  where  the  fire  originated,  and  no  cir- 
cmnstances  shown  from  which  it  could  be  inferred  that  the  fire 
originated  on  the  right  of  way.    pp,  199-£00. 

Same. — Burning  Con^tmstibles  From  Right  of  Way. — A  railroad  com- 
pany may  bum  combustibles  from  its  right  of  way.  and  in  doing 
so  is  held  to  no  higher  degree  of  care  than  a  cautious  and  prudent 
man  should  use  in  removing  combustibles  from  his  own  premises. 

p.  too. 

From  the  LaPorte  Circuit  Court.   Affirmed  in  party 
retfersed  in  part. 

Vol,  18—13 
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Mortimer  Nyey  W.  E.  Hachedom  and  J.  B.  Cock- 
runij  fop  appellant. 

M.  H.  Weir  and  E.  E.  Weir^  for  appellees. 

Robinson,  J. — Appellant  appeals  from  a  judgment 
in  appellees^  favor  for  the  loss  of  certain  property  by 
fire. 

The  first  paragraph  of  the  complaint  alleges,  that 
for  a  long  time  prior  to  the  10th  day  of  August,  1893, 
appellant  had  negligently  and  carelessly  suffered  and 
permitted  dry  grass,  weeds,  and  other  combustible 
material  to  accumulate  and  remain  on  its  right  of  way ; 
that  on  said  day  fire  was  emitted  from  a  locomotive, 
and  ignited  said  material,  and  from  thence  said  fire 
was  negligently  suffered  and  permitted  by  appellant 
to  escape,  and  was  communicated  to  grass  and  weeds 
on  the  lands  of  appellees,  and  to  a  dwelling  house  sit- 
uated thereon,  and  burned  said  dwelling  house  and 
certain  fruit  trees,  all  without  appellees'  fault  or  neg- 
ligence; that  at  the  time  of  said  fire  the  ground  was  in 
a  very  dry  and  parched  condition,  as  was  all  kind  of 
vegetation. 

The  second  paragraph  seeks  to  recover  the  value  of 
certain  fencing  destroyed  on  the  14th  day  of  the  same 
month. 

The  special  verdict  shows,  in  substance,  the  follow- 
ing facts:  On  the  10th  and  14th  days  of  August,  1893, 
appellees  were  the  owners  of  certain  land  on  which 
were  a  frame  dwelling  house,  fruit  trees,  and  fencing; 
appellees'  land  adjoined  appellant's  right  of  way.  On 
the  10th  day  of  August  the  house  and  twelve  fruit 
trees  were  destroyed  by  fire,  and  on  the  14th  of  August 
thirty  rods  of  fencing  was  burned.  At  the  time  they 
were  burned,  the  house  was  worth  f  125.00,  the  trees 
{25.00,  and  the  fencing  |15.00;  the  house  was  about 
ten  rods  from  a  highway,  and  from  three  to  five  rods 
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from  appellant's  railroad  track,  and  the  trees  were 
situated  around  the  house;  the  fence  intersected  the 
fence  of  appellant;  for  a  month  or  more  before  the 
fires  the  weather  had  been  very  dry,  and  little  or  no 
rain  had  fallen,  all  vegetation  in  the  locality  of  ap- 
pellees' lands  Vas  in  a  very  dry  and  parched  condi- 
tion; at  the  point  where  the  right  of  way  of  appellant 
passed  the  house  there  had  accumulated  a  large 
amount  of  very  dry,  dead,  and  parched  grass  and 
weeds,  which  appellant  knew;  the  grass  and  weeds 
were  about  three  feet  high,  but  had  fallen  down  and 
were  matted  on  the  ground,  and  extended  from  the 
roadbed  on  the  right  of  way  to  the  fence  dividing  the 
right  of  way  from  appellees'  lands,  and  were  easily 
ignited;  there  was  nothing  to  prevent  the  fire,  after 
having  been  ignited  on  the  right  of  way  opposite  the 
house,  from  spreading  to  appellees'  lands;  appellant 
had  not  cleaned  its  right  of  way  of  grass  and  weeds 
for  a  long  time  before  the  fire;  on  appellees'  land  be- 
tween the  house  and  right  of  way  there  was  standing 
dead  dry  grass  about  six  inches  high;  sparks  of  fire 
from  locomotives  on  the  10th  and  14th  days  of  August 
set  fire  to  the  grass  and  weeds  on  the  right  of  way, 
and  communicated  to  grass  and  weeds  on  appellees* 
land,  and  burned  the  house  and  fencing  and  killed 
and  destroyed  the  fruit  trees;  the  house  was  unoccu- 
pied, and  none  of  the  appellees  knew  of  either  fire 
until  after  it  had  occurred;  that  appellees  were  en- 
titled to  1125.00  for  the  burning  of  the  house,  f25.00 
for  the  fruit  trees,  and  |15.00  for  the  fence,  in  all 
f  165.00 ;  there  was  no  evidence  whether  any  of  the  ap- 
pellees were  present  at  either  fire;  on  the  10th  of  Au- 
gust the  wind  was  in  the  southwest,  and  the  fire  was 
first  discovered  between  3  and  4  o'clock  in  the  after- 
noon; fire  was  first  discovered  in  tlie  southwest  corner 
of  the  house;  the  locomotive  set  out  the  fire  on  the  west 
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side  of  the  track  on  the  right  of  way ;  the  fire  got  to  the 
building  by  running  in  the  dry  grass  and  weeds  from 
the  railroad  to  the  building;  the  fire  that  burned  the 
house  started  on  the  right  of  way. 

The  only  question  discussed  by  appellant^s  counsel 
is  that  the  special  verdict  is  not  sustafned  by  the  evi- 
dence. It  is  argued  that  there  is  no  evidence  that  the 
fire  on  the  10th  of  August  started  on  the  right  of  way 
and  that  it  escaped  from  the  right  of  way  to  appellees' 
property. 

The  evidence  as  to  the  origin  of  the  fire  on  the  10th 
of  August  was,  in  substance,  as  follows: 

Alfred  Blank  testified  that  he  lives  about  a  half  a 
mile  northeast  of  the  house  that  was  burned ;  he  first 
saw  smoke,  had  seen  a  locomotive  go  south  a  short 
time  before  that ;  when  he  saw  the  smoke  he  went  up 
on  a  hill  about  half  way  to  the  fire  and  saw  the  house 
burning;  he  went  over  to  the  fire;  no  one  was  there; 
saw  fire  on  right  of  way  west  of  the  track;  grass  was 
burning  there;  the  house  was  burning  on  the  south 
side;  took  fire  on  the  southwest  side;  the  southwest 
corner  was  on  fire  when  he  got  there;  John  Swanson 
and  Mr.  Hultgreen  came  soon  after;  "Swanson  and  I 
killed  the  fire  to  keep  it  from  going  to  the  barn;  don't 
remember  that  the  grass  was  burning  east  of  the 
track,  a  wide  strip  between  the  railroad  track  and  the 
house  was  burned  over;  when  first  got  there  the  fiame 
was  coming  out  next  to  the  roof;  don't  know  whether 
it  was  burning  clear  down  to  the  ground  or  not."  On 
cfoss-examination  the  witness  testified:  "Don't  re- 
member to  have  seen  any  of  the  section  men  there  that 
day;  could  not  see  the  house  from  where  was  at  work 
when  first  saw  the  smoke;  had  been  there  about  a 
minute  or  two  when  the  fire  broke  out  of  the  roof; 
think  the  fire  was  between  the  plaster  and  outside  bat- 
ting; after  the  house  burned  down  found  the  grass  had 
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been  burned  on  the  railroad ;  could  not  say  when  the 
grass  burned — when  it  started."  On  re-direct  examin- 
ation :  "Q.  You  saw  that  it  was  burning  on  the  right 
of  way  and  over  into  the  place  when  you  first  went 
there?"  "A.  It  was  burning  in  the  place,  yes,  sir." 
Re-cross-examination:  "Didn't  look  anywhere  about 
the  right  of  way  until  put  out  the  fire  that  was  run- 
ning toward  the  barn,  and  when  that  was  completed 
saw  that  it  had  burned  on  the  right  of  way."  Re-direct 
examination:  "Don't  know  whether  looked  right  of 
way  or  not;  crossed  the  right  of  way  several  rods  be- 
low the  house  and  don't  know  whether  it  had  burned 
there  or  not ;  the  grass  was  burned  all  about  the  house 
when  he  got  there,  and  about  half  way  to  the  bam." 
Re-cross-examination:  "Didn^t  look  when  I  got  there 
whether  it  was  burning  all  around  the  house  and  don't 
know  whether  it  was  or  not." 

John Swanson testified :  "First  saw  smoke;  could  not 
see  the  house;  went  upon  the  hill  four  or  five  rods  and 
saw  the  house  burning;  went  over  and  saw  Alfred 
Blank  there;  helped  put  out  the  fire  gQing  west 
towards  the  barn;  all  the  grass  was  burned  then  from 
the  railroad  track  to  the  house."  On  cross-examina- 
tion: "Fire  was  on  southwest  corner  when  first  saw 
it,  pretty  near  up  to  the  roof,  smoke  coming  out  of 
roof."  Fred  Hultgren  testified:  "Was working  about 70 
rods  southwest  from  house  that  burned;  could  see  the 
house ;  first  saw  smoke  coming  out  of  the  house ;  went 
over  to  the  house;  didn't  have  to  cross  the  track  to  go 
to  the  house;  fire  was  in  the  whole  house  when  I  got 
there,  burned  all  around  the  house;  railroad  right  of 
way  was  all  burned  out  when  I  got  there;  Alfred 
Blank  and  John  Swanson  were  there  when  I  got 
there."  Charles  Runn  testified:  "Live  about  130  rods 
from  house;  was  at  home  and  first  saw  smoke  coming 
from  the  house;  when  I  got  there  Blank,  Swanson  and 
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Hultgren  were  there;  the  fire  had  bnmed  all  around 
the  house  and  in  the  house  and  as  far  as  out  to  the 
railroad  track;  roof  fell  in  just  as  I  got  there."  On 
cross-examination:  "Couldn't  see  the  house  when  I 
first  saw  smoke;  the  wind  was  from  the  southwest, 
nearly;  was  blowing  from  the  house  toward  the  rail- 
road track;  had  been  in  the  house  about  two  years 
before  that;  it  was  then  occupied,  and  was  for  twelve 
or  thirteen  wfeeks  after  that,  and  was  unoccupied  after 
that.''  Benjamin  Welch  testified:  "On  the  10th  day  of 
August  was  section  foreman  of  the  company  and  was 
in  the  vicinity  of  the  house  that  burned,  from  1  o'clock 
until  about  3:15  in  the  afternoon,  with  six  other  men; 
burned  off  the  right  of  way  for  about  500  feet  each 
way  from  the  house  that  burned;  commenced  burning 
it  about  1  o'clock,  burned  it  all  off;  got  through  little 
before  3  o'clock;  when  we  got  through  burning,  we 
took  water  and  sprinkled  all  the  fire  we  could  see;  a 
train  came  south  at  3:15,  and  after  it  passed,  put  the 
hand  car  on  the  track  and  left;  noticed  that  the  loco- 
motive did  not  emit  any  fire  or  sparks;  a  pretty  good 
wind  was  blowing  from  the  house  toward  the  railway; 
burned  the  right  of  way  up  to  the  line  and  put  all  the 
fire  out;  we  hauled  water  there  and  put  out  all  the 
fire  that  could  be  seen  anywhere  where  we  burned 
off."  Cross-examination:  "Ed  O'Brien,  Phil  Kimberly 
and  Phil  Seaster  are  all  the  names  I  can  remember  of 
those  who  were  with  me;  none  of  them  are  here  as  wit- 
nesses and  I  don't  know  where  any  of  them  are  except 
O'Brien,  who  is  at  Fishers,  about  twelve  miles  this 
side  of  Indianapolis;  had  orders  from  road  master  to 
burn  off  right  of  way;  started  the  fire  next  to  fence 
and  burned  toward  track;  didn't  examine  to  see 
whether  the  engine  emitted  any  sparks;  I  went  up  and 
down  the  space  we  burned  to  see  if  the  fire  was  out; 
no  fire  left  that  we  could  see;  was  there  next  day  and 
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saw  grass  was  burned  all  around  the  house  and  out  to 
right  of  way."  Re-direct  examination:  "If  any  sparks 
had  been  emitted  from  the  engine  they  would  have 
gone  east  of  the  track  with  the  wind."  Re-cross-ex- 
amination: "We  selected  the  day  we  did  to  burn  the 
right  of  way  because  the  wind  was  blowing  as  it  was." 

It  is  not  denied  that  the  train  went  south  over  appel- 
lant's road  about  3  o'clock  on  the  afternoon  of  the  fire. 
Whether  the  train  was  a  heavily  loaded  train  or  not, 
or  was  going  up  grade  or  down  as  it  passed  the  prop- 
erty burned,  or  that  the  circumstances  were  such  that 
the  locomotive  probably  threw  out  sparks  of  fire,  does 
not  appear  from  the  evidence,  except  the  testimony  of 
the  only  witness  who  was  present  when  the  train 
passed,  who  testifies  that  it  threw  out  no  sparks. 

We  think  the  evidence  fails  to  support  the  special 
verdict  of  the  jury  as  to  the  first  paragraph  of  the  com- 
plaint. The  appellee  relied  upon  the  negligent  accu- 
mulation of  combustibles  on  appellant's  right  of  way, 
from  which  the  fire  was  negligently  permitted  to 
escape  to  appellees'  property.  Attention  was  first 
attracted  to  the  fire  by  smoke  coming  from  the  house. 
There  is  no  evidence  as  to  where  the  fire  started 
which  burned  appellees'  property.  There  is  no  evi- 
dence that  it  started  on  the  right  of  way  and  then 
spread  to  appellees'  property,  and  there  are  no  cir- 
cumstances from  which  such  an  inference  can  be 
drawn.  It  is  not  contended  that  appellant's  locomo- 
tive was  equipped  with  a  defective  spark  arrester.  It 
is  not  disputed  that  dry  grass  and  weeds  had  accumu- 
lated on  appellant's  right  of  way  prior  to  the  day  of 
the  fire.  The  evidence  shows  that  on  that  day  appel- 
lant, by  its  employes,  burned  off  the  right  of  way  on 
the  side  next  to  appellees'  property  for  a  distance  of 
about  five  hundred  feet  each  way.  The  witnesses  all 
agree  that  the  wind  was  from  the   most    favorable 
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direction  for  such  work.  It  appears  that  the  fire  was 
all  extinguished  next  to  appellees'  property.  Appel- 
lant had  the  right  to  burn  off  its  right  of  way,  provided 
due  care  was  used  to  prevent  it  spreading  to  other 
lands.  To  permit  dry  grass  and  weeds  to  accumulate 
and  remain  upon  a  railroad  right  of  way  by  means  of 
which  the  spread  of  fire  may  be  easily  caused,  is  negli- 
gence, and  if  the  fire  originated,  no  matter  in  what 
manner,  on  the  right  of  way  in  such  combustible  ma- 
terial, and  was  negligently  permitted  to  escape  to  ap- 
pellees' property,  appellant  would  be  liable  for  the  loss. 
The  undisputed  evidence  is  that  the  company,  through 
its  employes,  burned  off  the  right  of  way.  This  it  had 
the  right  to  do,  and  in  so  doing  it  is  held  to  no  higher 
degree  of  care  than  a  cautious  and  prudent  man 
should  use  in  removing  combustibles  from  his  own 
premises.  There  must  be  some  facts  or  circumstances 
from  which  the  inference  can  be  drawn  that  the  fire 
was  permitted  to  escape  from  the  right  of  way.  In 
this,  the  record  fails.  Where  it  is  shown  that  a  fire  was 
started  on  the  right  of  way  it  does  not  necessarily  fol- 
low that  it  escaped  to  adjoining  property.  Mere  proof 
that  the  fire  started  on  the  right  of  way  is  not  suffi- 
cient. Taylor  v.  Pennsylvania,  etc.,  R.  R.  Co.,  174  Pa. 
St.  171,  34  Atl.  457. 

Thus,  in  Indianapolis,  etc.,  R.  R.  Go.  v.  Paramore,  31 
Ind.  143,  the  court  said:  "It  might,  perhaps,  be  in- 
ferred that  the  fire  originated,  in  some  way,  from  a 
locomotive;  but  the  only  evidence  from  which  such  an 
inference  can  be  drawn  is  that  two  trains,  one  a  pas- 
senger and  the  other  a  freight  train,  had  passed  that 
point  but  a  short  time  before  the  fire  was  discovered. 
But  if  it  is  inferred  the  fire  thus  originated,  still  there 
is  not  a  particle  of  evidence  to  show  that  it  was  caused 
by  any  defect  or  imperfection  of  the  machinery,  or  by 
any  want  of  care  or  prudence  on  the  part  of  those  hav- 
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ing  charge  of  the  trains,  unless  such  negligence  is  to 
be  inferred,  prima  facie,  from  the  fact  of  the  fire,  thus 
throwing  on  the  defendant  the  burden  of  disproving 
negligence,  without  any  aflSrmative  evidence  to  estab- 
lish its  existence.  The  American  cases,  except  in 
those  states  where  it  is  regulated  by  statute,  seem 
generally  to  concur  in  holding  that  no  such  inference 
can  arise  from  the  fact  alone  that  a  fire  is  thus  pro- 
duced. See  Redf.  Ry.,  sec.  125,  5,  and  cases  there  cit^d; 
Terry  v.  New  York  Central  R.  B.  Co.^  22  Barb.  574; 
BoodY.  New  York,  etc.,  B.  B.  Co.,  18  Barb.  80;  Field 
V.  New  York  Central  B.  B.  Co.,  82  N.  T.  339." 
Pittsburghj  etc.,  B.  B.  Co.  v.  Hixon,  110  Ind.  226; 
Louisville^  etc.,  B.  W.  Co.  v.  Ehlert,  87  Ind.  339;  In- 
diana, etc.,  B.  W.  Co.  V.  McBroom,  91  Ind.  Ill; 
Indiana,  etc.,  B.  W.  Co.  v.  Adamson,  90  Ind.  60;  Chi- 
cago,  etc.,  B.  B.  Co.  v.  Bailey  (Ind.  App.),  46  N.  E.  688. 

Not  only  is  there  no  evidence  that  the  fire  escaped 
from  the  right  of  way,  but  it  appears  that  a  time  was 
selected  when  the  wind  was  most  favorable,  and  that 
the  fire  was  extinguis'hed  by  the  employes  of  the  com- 
pany before  they  left  it.  It  is  true,  the  jury  had  a  right 
to  disbelieve  the  witness  who  testified  to  these  facts, 
but  his  evidence  must  be  accepted  as  to  the  fire  on  the 
right  of  way,  else  there  is  a  total  failure  of  proof  on 
that  point. 

We  are  not  unmindful  of  the  rule  that  this  court  can 
not  weigh  the  evidence  to  determine  where  the  pre- 
ponderance lies,  but  where  there  is  no  evidence  to 
establish  an  essential  element  in  a  party's  right  to 
recover,  a  judgment  should  not  be  permitted  to  stand. 

There  was  some  evidence  that  the  fire  on  the  14th  of 
August  started  on  the  right  of  way  and  spread  to  and 
destroyed  the  fencing  as  alleged  in  the  second  para- 
graph of  complaint,  and  that  the  value  of  the  fencing 
destroyed,  as  found  by  the  jury,  was  fifteen  dollars. 
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If  appellees  will,  within  sixty  days  from  this  date, 
rendt  one  hundred  and  fifty  dollars  of  the  judgment, 
as  of  its  date,  the  judgment  will  be  affirmed  as  to  the 
residue;  otherwise,  reversed,  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial. 


Kalen  v.  Terre  Haute  and  Indianapolis  Railroad 

Company. 

[No.  2,2d2.    FUed  September  28.  1807.] 


CoMPLArar. — WiUftU  Injury, — A  complaint  for  a  willful  injury  must 
show  by  some  consistent  form  of  averment  that  the  injurious  act 
was  purposely  done  with  the  intent  on  the  part  of  the  doer  to  in- 
flict willfully  and  purposely  the  particular  injury  of  which  com- 
plaint is  made.  p.  £04. 
Damaqes. — Mental  An^is^ -^Mental  suffering  caused  by  the  negU- 
I  gent  act  of  a  railroad  company,  where  such  suffering  is  unaccom- 

panied by  any  physical  injury,  cannot  be  the  foundation  of  an  ac- 
I  tion  for  damages,    pp,  SOS-SIS, 

Same. — Nominal  Damages. — The  AppeUate  Court  will  not  reverse  a 
judgment  for  the  purpose  merely  of  enabling  a  party  ixS  recover 
nominal  damages,    p,  SIS, 

From  the  Vigo  Superior  Court.  Affirmed. 

J.  O.  Piety  and  J,  E,  Piety,  for  appellant. 

T.  J.  Golden,  McNutt  &  McNutty  for  appellee. 

i  . 

Black,  J. — ^The  complaint  of  the  appellant  against 
the  appellee  consisted  of  two  panagraphs.  A  demur- 
rer to  each  paragraph  was  sustained. 

In  the  first  paragraph,  after  introductory  aver- 
ments describing  the  appellee  and  its  railroad,  it  was 
alleged,  in  substance,  that  where  the  appellee's  road 
crosses  Seventh  street,  in  the  corporation  limits  of  the 
city  of  Terre  Haute,  the  appellee,  some  time  prior  to 
the  commission  of  the  injuries  in  this  paragraph  com- 
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plained  of,  erected  and  maintained  on  either  side  of 
its  tracks,  at  said  crossing,  gates,  and  had  ever  since 
maintained  such  gates;  that  for  the  purpose  of  raising 
and  lowering  said  gates,  and  for  other  purposes,  the 
appellee,  prior  to  the  commission  of  said  injuries,  sta- 
tioned a  watchman  at  said  crossing;  and  that  on  or . 
about  the  8th  day  of  June,  1895,  the  appellee  was  so 
maintaining  said  gates  and  had  a  watchman  stationed 
at  said  crossing  for  the  purpose  aforesaid ;  that  on  or 
about  that  day,  the  appellant,  in  company  with  her 
husband  and  child,  was  traveling  in  a  buggy  drawn 
by  one  horse,  along  said  Seventh  street,  and  going 
north;  that  when  they  reached  said  crossing  the  gates 
were  raised  and  not  moving,  and  the  crossing  was  open 
for  travel;  that  said  horse  was  being  guided  and 
driven  by  appellant's  husband;  that  when  she,  so 
traveling,  was  in  the  act  of  going  over  and  across  said 
railroad  tracks  at  said  crossing,  the  appellee,  by  its 
agent,  said  watchman,  carelessly  and  negligently  let 
down  and  lowered  said  gate,  so  that  it  came  down  in 
front  and  over  said  horse,  and  struck  the  buggy  in  "^ 
which  appellant  was  riding,  causing  said  horse  to  be- 
come frightened  and  to  rear,  plunge,  start  and  run 
north  on  said  street  for  a  great  distance,  which  street 
was  then  and  there  crowded  with  passengers  and  vehi- 
cles; that  said  buggy  in  which  appellant  was  riding, 
while  being  drawn  at  a  great  and  dangerous  speed,  as 
aforesaid,  by  said  frightened  horse,  struck  another 
vehicle  with  great  force;  that  appellant  was  at  the 
time  carrying  her  infant  child,  which  was  about  nine 
months  old;  that  by  reason  of  the  appellee,  by  its 
agent,  said  watchman,  wrongfully,  carelessly  and  neg- 
ligently letting  down  and  lowering  said  gates  as 
aforesaid,  which  caused  said  horse  to  become  fright- 
ened, to  start,  rear,  plunge  and  run  as  aforesaid,  the 
appellant,  without  any  fault  on  her  part  or  on  the  part 
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of  her  said  husband,  received  a  severe  nervous  shock, 
was  greatly  frightened,  and  her  life  was  put  in  great 
and  imminent  peril,  danger,  jeopardy,  and,  further,  she 
has  suffered  great  mental  pain  and  anxiety ;  and  that 
by  reason  of  said  injuries  she  has  been  damaged  in  the 
,  sum  of  two  thousand  dollars.    Wherefore,  etc. 

The  second  paragraph  is  like  the  first,  except  that 
before  the  words  "wrongfully,  carelessly  and  negli- 
gently," where  first  used,  the  words  "willfully,  unlaw- 
fully" are  inserted,  and  where  used  the  second  time 
the  word  "willfully"  is  inserted. 

The  argument  of  counsel  relates  only  to  the  aver- 
ments concerning  damages  in  the  complaint. 

In  the  second  paragraph,  the  pleader,  employing  the 
same  averments  as  to  negligence  as  those  used  in  the 
first  paragraph,  appears  by  the  insertion  of  other 
words  to  have  sought  to  frame  a  complaint  for  willful 
injury.  A  complaint  should  not  proceed  upon  a  pur- 
pose to  make  it  good  as  a  complaint  for  either  an 
injury  through  negligence  or  a  willful  injury,  or  upon 
a  purpose  to  make  it  good  for  an  injury  both  willfully 
and  negligently  caused.  It  should  proceed  definitely 
upon  one  theory  or  the  other;  and,  to  be  good  as  a 
complaint  for  willful  injury,  it  should  show  by  some 
consistent  form  of  averment  that  the  injurious  act  was 
purposely  done  with  the  intent  on  the  part  of  the  doer 
to  infiict  willfully  and  purposely  the  particular  injury 
of  which  complaint  is  made.  See  Oregory  v.  Cleveland^ 
etc.,  R.  R.  Co.,  112  Ind.  385. 

The  second  paragraph  must  be  treated  as  amount- 
ing to  a  complaint  for  negligence,  like  the  first. 

The  right  to  damages  for  a  tortuous  injury  is  not 
dependent  upon  its  having  been  inflicted  purposely. 
The  wrongdoer  is  responsible  for  the  consequences  of 
his  wrongful  conduct;  but  in  the  case  before  us  there 
is  no  question  but  one  relating  to  compensatory  dam- 
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ages,  and  we  may  leave  out  of  consideration  not  only 
cases  involving  contracts  wherein  a  right  to  recover 
damages  for  mental  sufferings  has  been  recognized, 
but  also  all  cases  relating  to  tortuous  injuries  in  which 
recovery  is  allowed  for  sufferings  of  that  nature  by 
way  of  exemplary  damages  or  of  damages  sometimes 
said  to  be  in  the  nature  of  exemplary  damages. 

Concerning  the  rule  of  damages  in  tort,  it  is*  said  in 
Coy  V.  Indianapolis  Ons  Co.y  146  Ind.  655:  "All  dam- 
ages directly  traceable  to  the  wrong  done,  and  arising 
without  an  intervening  agency,  and  without  fault  of 
the  injured  person  himself,  are  recoverable/'  The  rule 
as  thus  expressed  does  not  require  that  the  particular 
injurious  consequence  complained  of  should  be  such 
as  might  have  been  reasonably  expected  to  follow 
from  the  negligent  conduct,  or  such  as  could  have  been 
contemplated  as  the  probable  result,  but  only  that  it 
be  the  direct  and  natural  effect  of  the  wrongful  act  or 
omission. 

A  person  who  wrongfully  causes  fright  to  a  horse 
being  "driven  lawfully  upon  a  public  highway,  by  pro- 
ducing an  extraordinary  noise  or  by  exhibiting"  an 
unusual  object  calculated  to  frighten  horses,  is  liable 
for  damage  caused  by  reason  of  the  horse  taking 
fright;  but  it  has  been  said  the  resultant  injury  must 
be  of  such  a  general  character  as  might  have  been  rea- 
sonably foreseen  and  provided  against.  See  Biltman 
v.  Indianapolis,  etc.,  R.  R.  Co.,  76  Ind.  166, 174. 

It  is  well  settled  that  mental  suffering  may  be  taken 
into  consideration  in  estimating  damages  in  cases  of 
physical  injury  caused  by  actionable  negligence;  that 
recovery  may  be  had  for  physical  and  mental  suffer- 
ings produced  by  and  arising  out  of  such  physical  in- 
jury, and  that  in  such  case  the  jury  may  consider  the 
bodily  pain  and  suffering  and  the  anxiety  and  distress 
caused  by  the  injury  as  natural  and  direct  results 
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thereof.  But  it  has  been  often  denied  that  fright, 
peril,  pain  of  mind  or  mental  suffering  may  constitute 
a  distinct  and  separate  ground  of  recovery  or  element 
of  damages,  though  in  truth  proximately  resulting 
from  a  wrong. 

It  has  been  the  general  doctrine  that  mental  suffer- 
ing alone  not  accompanied  by  any  physical  injury,  can 
not  be  the  foundation  for  the  recovery  of  damages, 
except  in  some  instances  where  they  are  allowed  as  a 
species  of  punitive  damages.  See  Canning  v.  Inhab- 
itants of  Williamstovmj  1  Cush.  451;  City  of  Selinay. 
Trosper^  27  Kans.  644:;  Atchison^  etc.j  R.  B.  Co.  v. 
.  McOinniSy  46  Kans.  109,  26  Pac.  453;  Morse  v.  Dun- 
cauy  14  Fed.  396;  Wyman  v.  Leamtty  71  Me.  227;  John- 
son V.  Wells,  Fargo  &  Co.,  6  Nev.  224;  Indianapolis, 
etc.,  B.  B.  Co.  V.  Stables,  62111.  313;  Terre  Haute,  etc., 
B.  B.  Co.  V.  Brunker,  128  Ind.  642. 

Ewing  v.  Pittsburgh,  etc.,  R.  W.  Co.,  147  Pa.  St  40, 
was  an  action  by  husband  and  wife  for  injury  to  the 
latter.  The  wrong,  as  stated  in  the  complaint,,  was  a 
collision  of  cars  upon  the  railway  of  the  defendant,  in 
consequence  of  which  the  cars  were  broken,  over- 
turned and  thrown  from  the  track,  and  fell  upon  a  lot 
of  ground  and  premises  of  the  plaintiffs  and  against 
and  upon  their  dwelling  house  and  thereby  greatly 
endangered  the  life  of  the  wife,  then  in  the  dwelling 
house,  "and  subjected  her  to  great  fright,  alarm,  fear 
and  nervous  excitement  and  distress,  whereby  she 
then  and  there  became  sick  and  disabled  and  contin- 
ued to  be  sick  and  disabled  from  attending  to  her 
usual  work  and  duties,  and  suffered  and  continues  to 
suffer  great  mental  and  physical  pain  and  anguish, 
and  is  thereby  permanently  weakened  and  disabled." 
It  was  held  that  the  wrong  complained  of  was  not  the 
proximate  cause  of  the  injury  stated.  It  was  said  to 
be  plain  that  the  only  injury  proceeded  from  fright. 
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alarm,  fear  and  nervous  excitement  and  distress^  and 
the  court  remarked :  "We  know  of  no  well  considered 
case  in  which  it  has  been  held  that  mere  fright,  when 
unaccompanied  by  some  injury  to  the  person,  has  been 
held  actionable.  On  the  contrary,  the  authorities,  so 
far  as  they  exist,  are  the  other  way.'' 

In  HaUe's  Curator  v.  Texas  &  P.  R.  R.  Co.y  60  Fed. 
557,  it  was  alleged  in  the  plaintiff's  petition  that  the 
insanity  of  his  ward  was  caused  and  brought  about  by 
the  injuries  and  sufferings  he  underwent  on  account 
of  the  accident  and  hardships  complained  of.  Among 
the  things  so  complained  of  was  the  falling  of  the  train 
through  a  bridge,  and  it  was  alleged  that  the  shock  of 
the  accident  was  so  great  as  to  hurl  him  from  his  seat 
to  the  floor  of  the  car,  where  he  lay  prostrated  by  the 
shock.  But,  as  observed  by  the  court,  it  was  not 
alleged  that  any  bodily  injury  was  sustained  by  the 
shock,  and  there  was  no  claim  for  damages  for  any 
such  injury.  It  was  held  that  the  insanity  could  not 
be  regarded  as  a  proximate  effect  of  the  defendant's 
negligence. 

In  Purcell  v.  8t.  Paul  City  R.  W.  Co.,  48  Minn.  134,  50 
N.  W.  1034,  the  complaint  showed  that  the  defendant's 
negligence  caused  to  the  plaintiff  sudden  fright  and  a 
reasonable  fear  of  immediate  death  or  great  bodily 
harm,  and  that  the  shock  thus  caused  threw  her  into 
violent  convulsions  and  caused  her  a  miscarriage  and 
subsequent  illness.  The  court,  remarking  that  it 
might  be  conceded  that  any  effect  of  a  wrongful  act  or 
neglect  on  the  mind  alone  will  not  furnish  a  ground  of 
action,  held  that  the  complaint  showed  a  physical  in- 
jury, of  which  the  defendant's  negligence  was  the 
proximate  cause. 

In  Fitzpairick  v.  Chreat  Western  R.  W.  Co.,  12  Up.  Can. 
Q.  B.  645,  the  complaint  showing  a  negligent  collision 
stated,  as  the  damage  suffered  by  the  plaintiff,  a  pas- 
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senger,  that  thereby  the  plaintiff  "was  much  af- 
frighted, terrified  and  alarmed,  whereby  she  became 
sick,  sore  and  disordered,  and  so  continued  from 
thence  hitherto;  during  which  time  she  suffered  great 
pain  and  anguish,  insomuch  that  her  life  was  endan- 
gered, and  thereby  also,  by  reason  of  the  terror  and 
alarm  occasioned  to  her  by  the  said  collision,  and  of 
such  sickness  caused  thereby,  she  had  a  premature 
labour,  and  bore  a  still-born  child/'  The  complaint 
was  held  sufficient  on  demurrer.  The  court  said :  "The 
only  difficulty  suggested  is  the  introduction  of  the 
statement  of  alarm  and  affright,  as  if  preceding  and 
occasioning  the  sickness  and  disorder.  But,  in  our 
opinion,  we  are  not  bound  to  read  the  declaration  in 
that  manner.  We  may,  we  think,  consider  the  fright 
and  commencement  of  the  sickness,  etc.,  to  be  alleged 
as  simultaneous;  and  if,  as  we  do  not  doubt,  the  decla- 
ration would  be  good  without  stating  the  affright,  but 
stating  only  the  sickness,  etc.,  as  the  result  of  the  de- 
fendant's negligence,  we  do  not  see  that  the  addition 
of  this  statement  makes  it  demurrable.'.' 

In  Victorian  Railway  Commissionera  v.  GoultaSy  13 
App.  Cas.  222,  before  the  Privy  Council,  on  appeal 
from  the  Supreme  Court  of  the  Colony  of  Victoria,  the 
action  was  one  to  recover  for  injuries  sustained  by 
Mary  Coultas  through  the  negligence  of  the  appellant 
and  expenses  incured  by  her  husband  through  her  ill- 
ness. The  husband  and  wife,  with  a  brother  of  the  lat- 
ter, were  driving  in  a  buggy,  and  had  to  cross  a  level 
crossing  on  the  line  of  the  railway.  When  they  came 
to  the  railway  the  gates  were  closed,  and  the  gate- 
keeper opened  the  one  nearest  them  and  went  across 
to  the  opposite  gate,  they  following  him.  When  they 
were  partly  on  the  farther  line  of  railway  a  train  was 
I  seen  approaching  on  it.    The   gatekeeper  directed 

I  them  to  go  back,  but  the  husband,  who  was  driving. 
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shouted  to  the  gatekeeper  to  open  the  opposite  gate, 
and  went  on.  He  got  the  buggy  across  the  line,  so  that 
the  train  did  not  touch  it.  But  as  the  train  ap- 
proached the  wife  fainted.  The  evidence  showed  that 
she  received  a  serious  nervous  shock  from  the  fright 
and  that  illness  from  which  she  afterward  suffered 
was  the  consequence  of  the  fright.  It  was  held  on  ap- 
peal, reversing  the  judgment  below,  that  the  damages 
recoverable  for  negligence  must  be  the  result  of  the 
defendant's  act,  such  a  consequence  as  in  the  ordinary 
course  of  things  would  flow  from  the  act;  and  that 
damages  arising  from  the  mere  sudden  terror,  unac- 
companied by  any  actual  physical  injury,  but  occa- 
sioning a  nervous  or  mental  shock,  cannot  under  such 
circumstances,  be  considered  a  consequence  which  in 
the  ordinary  course  of  things  would  flow  from  the  neg- 
ligence of  the  gatekeeper.  It  was  accordingly  held 
that  the  damages  were  too  remote. 

In  the  opinion  in  the  last  mentioned  case  it  is  ob- 
served that  the  decision  of  the  Supreme  Court  of  New 
York  in  Vanderburgh  v.  TruaXy  4  Denio.  464,  was  a  case 
of  palpable  injury  caused  by  a  boy  who  was  frightened 
by  the  defendant's  violence,  seeking  to  escape  from  it. 

The  decision  of  the  Privy  Council  in  the  Victorian 
Railway  Commissioners  v.  CoultaSy  supray  has  been  re- 
garded with  disfavor  by  several  eminent  text  writers, 
and  there  has  been  great  variety  and  contrariety  in  the 
views  taken  upon  the  subject  by  the  courts.  A  forcible 
criticism  upon  the  case  is  to  be  found  in  1  Beven  on 
Neg.  (2d  ed.),  p.  76.  Among  the  remarks  there  made,  it 
is  said  that  it  is  undoubted  law  that  mental  pain  or 
anxiety  alone,  unattended  by  any  injury  to  the  person, 
cannot  sustain  an  action.  It  is  also  said,  on  p.  83:  ^^The 
chief  objection  in  principle  to  a  recovery  for  injuries 
occasioned,  without  physical  impact,  seems  to  be  the 
Vol.  18—14 
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difficulty  of  testing  the  statements  of  the  sufferer 
alleging  them.  An  allowance  of  recovery  of  damages 
in  respect  of  such  nervous  injuries  affords  opportuni- 
ties for  simulation  very  difficult  to  be  dealt  with,  and 
considerations  of  policy  may  well-  disallow  any  claim 
in  respect  of  injury  purely  subjective.  When  the 
physical  frame  is  visibly  affected,  considerations  of 
this  kind  are  no  longer  paramount.  The  objection 
goes  rather  to  the  proof  of  the  injuries  than  to  the 
legal  appraisement  of  damages  in  respect  of  them 
when  proved.  A  sufficient  safeguard  in  this  case 
against  imposition  seems  to  be  the  bearing  steadily 
in  view  the  elementary  rule  that  before  a  plaintiff  can 
recover  he  must  show  a  damage  naturally  and  rea- 
sonably arising  from  the  negligent  act." 

In  Bell  V.  Great  Northern  R.  W.  Co.,  L.  R.  26,  Ir.  428, 
the  court  followed  an  unreported  case  in  the  court  of 
appeal,  Ireland,  in  preference  to  Victorian  Railvoay 
Commissioners  v.  CoultaSy  supra,  and  it  was  held,  in 
effect,  that  if  the  plaintiff's  fright  caused  through  the 
defendant's  negligence  as  a  reasonable  and  natural 
consequence  thereof,  actually  occasioned  injury  to  the 
plaintiff's  health  as  a  reasonable  and  natural  conse- 
quence of  the  fright,  damages  for  such  injury  would 
not  be  too  remote. 

In  Warren  v.  Boston  &  M.  R.  R.,  163  Mass.  484,  40  N. 
E.  895,  the  plaintiff,  with  his  wife,  was  driving  in  a 
buggy  across  railway  tracks,  when  the  gates  were  low- 
ered by  the  gateman,  and  the  buggy  was  hit  by  the 
train  running  on  one  of  the  tracks,  and  the  plaintiff 
was  thrown  out,  or  he  jumped  out.  The  Supreme 
Court  refused  to  treat  as  error  an  instruction  to  the 
effect  that  if  the  defendant's  train  struck  the  carriage 
of  the  plaintiff,  and  he  was  thrown  out  upon  the 
ground,  this  would  be  a  tortuous  act  if  the  result 
solely  of  the  defendant's  negligence;  and  if  this  act  re- 
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suited  in  damage  to  the  plaintiff,  the  defendant  would 
be  liable;  and  that  in  estimating  this  damage,  the 
jury  might  take  into  account  the  fright  and  nervous 
shock. 

In  Spade  v.  Lynn^  etc.,  R.  R.  Co.,  168  Mass.  285,  47  N. 
N.  88,  the  Supreme  Court  of  Massachusetts  recently 
had  before  it  the  question,  as  stated  in  the  opinion  of 
the  court,  "whether  in  an  action  to  recover  damages 
for  an  injury  sustained  through  the  negligence  of  an- 
other, there  can  be  a  recovery  for  a  bodily  injury 
caused  by  mere  fright  and  mental  disturbance;"  and 
the  court  expressed  satisfaction  with  the  rule  that 
there  can  be  no  recovery  for  fright,  terror,  alarm,  anx- 
iety or  distress  of  mind,  if  these  are  unaccompanied  by 
some  physical  injury,  and  thought  it  should  also  be 
held  that  there  can  be  no  recovery  for  such  physical 
injuries  caused  solely  by  such  mental  disturbance, 
where  there  is  no  injury  to  the  person  from  without. 

In  Mitchell  v.  Rochester  R.  W.  Co.,  4  Misc.  (N.  Y.)  575, 
25  N.  Y.  Supp.  744,  the  negligence  of  the  driver  of  a 
street  railway  car  caused  the  plaintiff,  through  fright 
and  excitement  thereby  occasioned,  to  become  uncon- 
scious and  as  a  result  of  the  shock  she  then  sustained 
she  suffered  a  miscarriage  and  was  sick  for  a  long 
time,  the  "mental  shock"  which  she  then  received 
being,  according  to  the  evidence,  a  suflflcient  cause  for 
all  the  "physical  ailments"  from  which  she  subse- 
quently suffered.  It  was  said:  "It  is  not  intended 
here  to  impugn  the  well  settled  and  wholesome  rule 
that  no  damages  can  be  recovered  against  a  negligent 
person  for  purely  mental  suffering,  unaccompanied  by 
any  physical  injury.  It  is  decided  simply  that  where 
a  physical  injury  is  the  natural  result  of  the  negli- 
gence, although  it  proceeds  from  a  mental  shock 
caused  directly  by  the  negligent  act,  the  defendant  is 
liable  if  the  jury  might  find  from  the  evidence  that  the 
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shock  caused  the  injury."  The  case  of  Victoria  Railway 
•Commissioners  v.  Coultas^  supra,  is  criticised  as  not  well 
reasoned  and  as  not  being  based  upon  authority. 

In  Mitchell  v.  Rochester  R.  W.  Go,,  151  N.  Y.  App.  107, 
45  N.  E.  354,  the  decision  last  above  mentioned  of  the 
supreme  court  was  reversed  by  the  court  of  appeals, 
and  it  was  held  that  not  only  can  no  recovery  be  had 
for  mere  fright,  but  also  no  recovery  can  be  had  for 
injuries  which  are  the  direct  consequences  of  it.  It  was 
said:  ^'Assuming  that  fright  cannot  form  the  basis 
of  an  action,  it  is  obvious  that  no  recovery  can  be  had 
for  injuries  resulting  therefrom.  That  the  result  may 
be  nervous  disease,  blindness,  insanity,  or  even  a  mis- 
carriage, in  no  way  changes  the  principle.  These  re- 
sults merely  show  the  degree  of  the  fright,  or  the 
extent  of  the  damages.  ♦  ♦  ♦  Moreover,  it  cannot 
be  properly  said  that  the  plaintiff's  miscarriage  was 
the  proximate  result  of  the  defendant's  negligence. 
Proximate  damages  are  ^  such  as  are  the  ordinary  and 
natural  results  of  the  negligence  charged,  and  those 
that  are  usual  and  may,  therefore,  be  expected;"  and 
it  was  held  that  her  damages  were  too  remote.  The 
conclusion  was  stated  that  no  recovery  can  be  had  for 
injuries  sustained  by  fright  occasioned  by  the  negli- 
gence of  another,  where  there  is  no  immediate  per- 
sonal injury. 

In  the  case  before  us  for  decision  it  is  alleged,  by 
way  of  showing  damages  arising  from  the  wrongful 
act  of  causing  the  horse  attached  to  the  buggy  in 
which  the  appellant  was  riding  to  take  fright  and  run 
away,  that  the  appellant  received  a  severe  nervous 
shock,  was  greatly  frightened,  and  her  life  was  put  in 
great  and  imminent  peril,  danger,  jeopardy,  and, 
further,  she  has  suffered  great  mental  pain  and  anx- 
iety. 

It  is  not  shown  that  any  physical  ailment  or  distress 
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followed  as  a  consequence  of  the  shock,  which  is  not 
described  as  enduring,  if  that  would  make  any  differ- 
ence in  the  case. 

We  think  it  cannot  property  be  said  that  such  inju- 
ries are  imaginary  or  conjectural,  or  that  the  suffer- 
ings described  are  not  real.  Nor  does  it  seem  to  us 
proper  to  say  that  they  cannot  be  regarded  as  directly 
and  naturally  resulting  from  the  act  of  the  defendant 
as  their  proximate  cause. 

But  not  every  injurious  effect  of  wrong  can  form  the 
basis  of  damages.  Many  ill  consequences  follow  from 
wrongs  as  proximate  effects  for  which  the  law  cannot 
afford  redress,  because  of  the  inadequacy  of  the  meth- 
ods and  means  of  courts  to  reach  just  and  adequate 
results  with  sufficient  certainty. 

The  evidence  of  such  injuries  is  so  much  within  the 
control  of  the  person  claiming  to  be  so  injured,  and 
there  is  so  little  opportunity  for  subjecting  the  fact  to 
the  tests  which  may  be  and  are  applied  in  courts  of 
justice  for  the  ascertainment  of  the  truth  to  the  appre- 
ciation of  the  triors,  that  besides  the  encouragement 
that  would  be  given  to  increase  of  litigation,  there 
would  be  much  danger  of  frequent  injustice  in  allowing 
such  claims  to  be  pi^esented  for  trial.  It  would  seem 
that  such  injuries  are  among  those  which  courts  cannot 
remedy  by  means  of  any  practicable  methods  at  their 
command  which  can  be  applied  generally  so  as  to  se- 
cure justice  to  both  the  plaintiffs  and  defendants  and 
so  as  best  to  subserve  the  interests  of  the  community, 
whose  instruments  the  courts  are  in  the  administra- 
tion of  justice.  Such  claims  for  redress  seem  to  be  out- 
side the  wise  policy  of  the  law. 

If  it  may  be  said  that  the  complaint  shows  the 
appellant  entitled  to  recover  nominal  damages,  yet 
this  court  will  not  reverse  a  judgment  for  the  purpose 
merely  of  enabling  a  party  to  recover  such  damages. 
The  judgment  is  affirmed. 
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HoRNE  V.  Harness  et  al. 

[No.  2,489.     FUed  September  24,  1897.] 

pRAonoB.  —  Conaolidation  of  Causes,  —  The  right  to  consolidate 
causes  is  one  of  the  inherent  powers  of  a  court,  which  should  be 
exercised  only  when  necessary  to  the  ends  of  justice,  to  avoid  mul- 
tiplicity of  suits,  and  to  save  costs  to  litigants,    p,  216. 

Appeal. — Consolidation  of  Causes  in  Appellate  Court. — Dismissal.— 
Where  defendant  appeals,  and  plaintiff  files  cross-errors,  a  second 
appeal  from  the  same  judgment,  presenting  the  same  questions, 
afterwards  taken  by  plaintiff,  will  not  be  consolidated  with  the 
first,  but  will  be  dismissed,    pp,  £16, 217. 

Same.  —  Cross-Errors. —  Dismissal  by  Appellant. —  The  dismissal  of 
an  appeal  by  appellant  does  not  carry  with  it  the  assignment  of 
cross-errors,    p.  219. 

From  the  Howard  Circuit  Court.     Appeal  dismissed. 

A.  L.  Agnew^  D.  E.  Kelly ^  B.  Borders  and  J.  O^BrteUj 
for  appellant. 

B.  F.  Harness,  C.  N.  Pollard  and  W.  R.  VoorhtSj 
for  appellees. 

Wiley,  C.  J. — Appellant  sued  appellees  upon  a 
promissory  note.  Appellees  filed  a  joint  and  several 
answer,  and  appellant  Benjamin  F.  Harness  filed  a 
separate  answer,  one  paragraph  of  which  was  a  coun- 
terclaim. Trial  by  jury.  Special  verdict  and  judg- 
ment in  favor  of  appellee  Benjamin  F.  Harness  on  his 
counterclaim  for  $250.00.  This  judgment  was  rendered 
April  16,  1896,  and  Benjamin  F.  Harness  appealed 
therefrom  and  filed  a  transcript  of  the  record  in  the 
clerk's  office  of  this  court  April  5,  1897.  Said  cause 
is  numbered  2427,  and  entitled  Benjamin  F.  Harness 
et  al.  V.  Walter  J.  Home.  April  10,  1897.  Walter  J. 
Home,  appellant  here,  and  appellee  in  that  case, 
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appeared  and  filed  an  assignment  of  cross-errors. 
April  13,  1897,  appellant  procured  and  filed  in  the 
clerk's  office  of  this  court  a  transcript  of  the  record  in 
the  same  proceedings  and  assigned  error  thereon. 
June  4,  1897,  appellant  filed  a  motion  to  consolidate 
this  case  with  No.  2427,  and  based  his  motion  upon  the 
following  reasons:  "1st.  The  parties  to  said  appeal 
are  the  same.  2d.  The  questions  to  be  determined  in 
said  appeals  are  identical.  3d.  Said  appeals  are  both 
taken  from  the  same  judgment." 

June  5, 1897,  appellees  filed  their  motion  and  notice 
thereof  to  dismiss  the  appeal.  So  much  of  appellees' 
motion  as  is  necessary  to  set  out  is  as  follows:  "That 
these  appellees  duly  prepared  a  full  and  complete 
transcript  of  said  cause,  of  the  proceedings  of  the 
court  below,  not  including  the  evidence  therein,  and 
duly  signed  error,  and  filed  the  same  in  the  office  of  the 
clerk  of  this  court  on  the  5th  day  of  April,  1895,  mak- 
ing the  said  Walter  J.  Home,  appellee  therein,  and 
duly  perfected  said  appeal  by  having  the  clerk  of  this 
court  issue  the  proper  notice  of  such  appeal,  and  that 
the  game  was  duly  served  upon  the  attorneys  of  record 
of  the  said  Walter  J.  Home,  appellee  in  said  cause, 
before  the  filing  of  the  transcript  in  this  court  by  said 
Home  in  cause  number  2439,  and  said  appeal  was  duly 
perfected  as  provided  by  statute  and  the  rules  of  this 
court  for  vacation  appeals.  Said  cause  being  number 
2427  in  this  court;  and  that  the  said  Walter  J.  Home 
has  assigned  cross-errors  upon  the  transcript  so  filed 
by  these  appellees  herein.  ♦  ♦  ♦  •  That  the  tran- 
script so  filed  by  the  said  Walter  J.  Home  con- 
tains nothing  more  than  the  transcript  filed  by  the 
herein  named  appellees  in  case  number  2427;  that 
all  questions  involved  in  this  appeal  can  be  fully 
presented  and  adjudicated  upon  by  the  transcript  filed 
in  this  court  by  appellees  herein  in  cause  number  2427, 
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as  can  or  may  be  adjudicated  upon  the  transcript  of 
said  cause  filed  by  the  said  Walter  J.  Home,  appel- 
lant herein." 

The  questions  involved  in  these  motions  are  ques- 
tions of  practice,  important  to  the  profession  gener- 
ally, and  we  deem  it  necessary  and  proper  to  embody 
our  conclusions  in  an  opinion. 

We  will  consider  the  motions  in  their  order.  First: 
Under  the  facts  stated,  should  the  case  under  consider- 
ation be  consolidated  with  cause  number  2427,  enti- 
tled Benjamin  F.  Harness  et  ah  v.  Walter  J  Hornet 

There  is  no  general  statute  authorizing  the  consoli- 
dation of  causes,  either  in  the  circuit  or  appellate 
courts.  In  Oldfather  v.  Zent,  11  Ind.  App.  430,  this 
court  held  that  "the  power  to  consolidate  causes,  how- 
ever, is  one  of  the  inherent  powers  of  a  court.  A  court 
should  always  be  possessed  of  the  power  to  make 
orders  which  will  expedite  its  business,  prevent  costs 
and  a  multiplicity  of  suits  when  one  will  answer  all 
the  purposes  of  justice." 

In  our  judgment,  however,  this  power  should  only 
be  exercised  when  necessary  to  the  ends  of  justice, 
to  avoid  a  multiplicity  of  suits,  and  to  save  the  liti- 
gants all  possible  costs.  In  the  case  from  which  we 
have  just  quoted,  appellant  appealed  from  a  judgment 
rendered  against  him  June  19,  1893.  On  March  9, 
1894,  the  appellant  commenced  an  action  against  ap- 
pellee, praying  that  he  be  granted  a  new  trial  on  ac- 
count of  newly  discovered  evidence  after  the  term  at 
which  the  judgment  was  rendered  against  him.  To 
this  complaint  the  court  sustained  a  demurrer,  and  he 
appealed.  On  appeal,  appellant  moved  to  consolidate 
the  two  causes,  and  this  court  very  properly  sustained 
the  motion. 

But  in  the  case  at  bar,  what  good  purpose  could  be 
subserved  by  the  consolidation  of  this  case  with  cause 
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number  2427?  Appellant's  reasons  for  asking  the  con- 
solidation are  already  set  out  in  this  opinion.  In  his 
brief  in  support  of  the  motion  to  consolidate,  appel- 
lant says:  "The  appellant  makes  this  motion  to  save 
costs  and  expense,  and  for  the  convenience  of  the 
court."  He  further  says  that  in  cause  number  2427 
he  filed  his  assignment  of  cross-errors,  but  that  there 
was  no  statutory  provision  for  assignment  of  cross- 
errors,  and  that  while  the  same  was  well  recognized 
by  the  Supreme  Court  and  this  court,  there  does  not 
seem  to  be  anything  to  prevent  the  appellant  in  num- 
ber 2427  dismissing  his  appeal,  and  then  it  becomes 
a  serious  question  as  to  whether  the  dismissal  of  the 
appeal  would  carry  out  of  court  the  cross-assignment 
of  errors. 

We  have  taken  occasion  to  examine  the  records  in 
these  two  cases,  and  they  are  identical  in  all  respects. 
Appellant's  assignment  of  error  in  the  case  at  bar  is 
identical  with  his  assignment  of  cross-errors  in  cause 
number '2427.  The  question  is  not  presented  as  to 
whether  there  can  be  two  appeals  from  the  same  judg- 
ment, involving  the  same  question  or  questions  and 
between  the  same  parties,  but  we  hold  that  there  is  no 
necessity  for  it.  Under  the  practice  of  the  Supreme 
and  Appellate  Courts,  and  by  express  provisions  and 
rule  four  of  this  court,  the  appellee  in  all  appeals  may 
assign  cross-errors,  and  thus  present  any  question  in 
the  record  that  may  have  been  decided  adversely  to 
him  in  the  trial  court.  This  being  true,  there  is  no 
reason  or  necessity  for  a  second  appeal.  Such  second 
appeal  is  against  the  policy  of  the  law  that  a  multi- 
plicity of  suits  and  an  unnecessary  accumulation  of 
costs  shall  be  avoided.  Appellant  suggests  as  one  rea- 
son why  his  motion  to  consolidate  should  prevail,  is 
that  if  appellant  in  number  2427  should  dismiss  his 
appeal,  such  dismissal  might  carry  with  it  his  assign- 
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ment  of  cross-errors  in  the  latter  case.  There  is  no 
merit  in  this  contention;  while,  on  the  contrary,  it 
has  been  held  that  the  dismissal  of  an  appeal  by  the 
appellant  does  not  carry  with  it  the  assignment  of 
cross-errors.  Feder  v.  Field,  117  Ind.  386.  In  the  case 
last  cited  Elliott,  C.  J.,  speaking  for  the  court,  said: 
"A  rule  of  this  court  which  has  long  been  in  force, 
recognizes  the  right  to  assign  cross-errors.  The  rule 
has  so  long  and  so  steadily  prevailed  that  it  falls  with- 
in the  operation  of  the  maxim  that  The  practice  of 
the  court  is  the  law  of  the  court' 

"The  rule  has  much  to  commend  it.  Under  its  opera- 
tion one  appeal  brings  to  the  Appellate  Court  the  en- 
tire controversy.  By  the  one  appeal  as  much  can  be 
accomplished  as  by  two  distinct  appeals.  If  separate 
appeals  were  taken,  then  the  only  method  of  avoiding 
confusion  would  be  to  consolidate  the  cases,  and  this, 
while  it  would  accomplish  no  more  than  a  single  ap- 
peal, would  greatly  increase  the  record  and  augment 
the  costs.  The  rule  is  in  harmony  with  the  Spirit  of 
our  code,  since  it  tends  to  bring  the  merits  of  a  con- 
troversy before  the  court  in  a  short  and  simple  method. 
It  is  consistent  with  the  leading  purpose  everywhere 
manifested  in  our  system  of  procedure,  to  bring  all  the 
parties  concerned  in  a  controversy,  and  all  the  ques- 
tions growing  out  of  a  legal  dispute  into  court  in  one 
proceeding,  so  that  by  one  judgment  or  decree  the 
whole  controversy  may,  if  possible,  be  forever  put  at 
rest.  The  rule  which  has  so  long  prevailed  and  which 
we  here  sanction  and  carry  to  its  just  and  logical  re- 
sult, does  no  injustice  to  any  party.  It  prevents  a  mul- 
tiplicity of  appeals,  and  yet  presents  for  adjudication 
the  rights  of  all  the  parties  properly  brought  before 
the  court.  It  enables  the  court  to  finally  adjudicate 
upon  the  whole  controversy.  It  prevents  one  party 
from  taking  an  advantage  of  the  other  by  appealing. 
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and,  after  assignment  of  cross-errors,  dismissing  the 
appeal  and  carrying  the  entire  case  out  of  court.  It 
brings  the  practice  on  appeal  into  harmony  with  the 
practice  in  the  trial  courts,'  and  gives  uniformity  and 
consistency  to  our  system  of  procedure.  It  simplifies 
the  practice,  and  yet  preserves  all  rights.    ♦    ♦    ♦    ♦ 

"If  a  cause  is  in  this  court  for  the  purpose  of  having 
an  adjudication  upon  the  questions  presented  by  the 
appellant's  assignment  of  errors,  there  is  no  reason 
why  it  should  not  be  held  to  be  here  for  the  purpose 
of  adjudicating  upon  the  questions  properly  presented 
by  the  record  and  the  appellee's  assignment  of  cross- 
errors.  Our  code  means  that  this  court  shall  decide 
upon  the  substantial  merits  of  a  controversy  where  it 
can  be  properly  done,  and  it  can,  we  believe,  be  prop- 
erly done  where  there  is  a  sufficient  record,  a  proper 
assignment  of  cross-errors  and  all  the  parties  are  be- 
fore the  court  in  due  course  of  law." 

In  an  appellate  tribunal  an  assignment  of  cross- 
errors  serves  the  same  purpose  as  a  cross-complaint  in 
a  trial  court.  In  the  latter  case,  the  cross-complainant 
seeks  by  his  plea  for  affirmative  relief.  A  dismissal  of 
the  original  action  does  not  carry  with  it  the  cross- 
complaint,  but  the  cross-complainant  may  proceed 
thereunder  and  recover  such  relief  as  that  to  which  he 
may  be  entitled.  By  an  assignment  of  cross-errors, 
the  appellee  asks  the  court  to  adjudicate  upon  such 
questions  as  are  thus  raised  and  grant  him  affirmative 
relief  therein,  and  though  the  appellant  may  dismiss 
his  appeal  he  cannot  dislodge  the  case  from  the  court 
as  to  any  questions  properly  presented  by  the  assign- 
ment of  cross-errors,  and  the  court  will  proceed  to 
fully  adjudicate  thereon. 

Under  the  rights  thus  reserved  to  an  appellee  by  his 
assignment  of  crossycrrors,  an  appellate  court  will  not 
countenance  a  subsequent  appeal  by  him,  where  the 


220        APPELLATE  COUET  OF  INDLAJf A,' 

Cox  V.  Hayes. 

record  presents  the  same  questions  presented  on  the 
first  appeal.  Should  appellant's  motion  to  consolidate 
prevail,  it  could  not  save  him  any  rights  not  secured 
by  his  assignment  of  cross-errors  in  the  first  appeal, 
would  necessarily  incumber  the  record,  augment  the 
costs,  and  entail  upon  the  court  additional  labor. 

What  we  have  said  on  the  motion  to  consolidate,  ap- 
plies with  equal  force  to  the  motion  of  appellees  to 
dismiss  the  appeal.  There  is  no  good  reason  why  this 
api)eal  should  have  been  taken,  and  as  appellant  can 
not  secure  any  rights  under  it  that  have  not  been  re- 
served to  him  by  his  assignment  of  cross-errors,  sup- 
pellees'  motion  to  dismiss  must  prevail. 

It  is  therefore  ordered  that  the  appellant's  motion 
to  consolidate  this  cause  with  cause  number  2427,  en- 
titled Benjamin  F.  Harness  et  al.  v.  Walter  J.  Homey  be 
overruled,  and  that  the  appellees'  motion  to  dismiss 
be  sustained. 


Cox  V.  Hayes. 

[No.  2,150.    FUed  October  5,  1897.] 

Payment. — Bank  Check, — The  delivery  of  a  bank  check  by  a  debtor 
to  his  creditor  does  not  extinguish  the  debt  for  which  it  was  given, 
unless  there  was  an  agreement  that  the  check  should  operate  as  a 
payment,     p,  S2J^. 

Same. — Bank  Check. — Burden  of  Proof. — The  burden  is  upon  a  debt- 
or to  overcome  the  presumption  that  the  delivery  and  acceptance 
of  a  bank  check  which  proved  to  be  worthless  constituted  merely 
a  conditional  payment,    p.  225, 

Banes  and  Banking. — Honoring  Worthless  Check, — A  bank  does  not 
honor  a  worthless  check  by  giving  credit  for  the  amoxmt  of  the 
check  to  the  payee,  where  such  credit  is  conditionally  and  tempo- 
rarily made  by  way  of  indulgence  and  accommodation  to  the  payee. 
p.  225, 

Election  of  Remedies. — Worthless  Check, — A  creditor  who  has  re- 
ceived from  his  debtor  a  check  which  has  proved  to  be  worthless, 
may  treat  the  check  as  a  mere  nullity  and  bring  an  action  on  the 
original  indebtedness,    p.  225, 
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Appeal  and  Error. — Special  Finding. — Harmless  Error. — Errors  in 

overruling  demurrers  to  pleadings,  where  there  is  a  special  finding, 

are  harmless,    p.  S26, 
Plsadino. — Reply. — Departure. — ^Where  in  an  action  on  account  an 

answer  is  filed  pleading  payment  by  check,  a  reply  acknowledging 

receipt  of  check,  and  that  the  same  proved  worthless,  is  not  a  de- 

I)arture.     p.  £26, 
Appeal  and  Error. — Reply. — Argumentative  Denial, — The  ovemil- 

ing  of  a  demurrer  to  an  argiunentative  denial  is  not  available  error. 

p.  226. 

From  the  Jay  Circuit  Court.  Afp/rmed. 

J.  W.  Headington  and  J.  F.  LaFollette^  tot  appel- 
lant. 

C.  Corwin  and  J.  M.  Smithy  for  appellee. 

Black,  J. — The  court  below,  at  the  request  of  appel- 
lant, rendered  a  special  finding  of  facts  with  its  con- 
clusion of  law  thereon,  and  the  correctness  of  the  con- 
clusion is  questioned  by  the  assignment  of  errors.  The 
appellant  has  also  assigned  as  errors  the  overruling  of 
his  demurrer  to  the  second  paragraph  of  reply,  and 
the  overruling  of  his  motion  for  a  new  trial. 

It  is  urged  in  argument  that  the  evidence  was  not 
sufficient  to  sustain  the  finding;  but  upon  examination 
we  find  that  the  evidence,  without  confiict  therein, 
HUBtained  the  finding. 

The  court  stated  the  facts  in  substance  as  follows: 
Ou  the  23d  and  24th  of  November,  1894,  the  appellee 
was  the  legally  elected,  acting,  and  qualified  treasurer 
of  Jay  county,  and  was  engaged  in  collecting  taxes 
for  said  county  at  the  treasurers  office  in  the  city  of 
Portland,  in  said  county.  On  said  23d  day  of  Novem- 
ber, the  appellant  was  indebted  to  said  county  for 
taxes  in  the  sum  of  $191.93,  and  on  that  day  at  said 
office  he  asked  and  received  of  the  appellee,  as  such 
treasurer,  the  appellant's  tax  receipts  covering  said 
sum,  and  at  the  same  time,  and  to  pay  his  said  taxes, 
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he  paid  over  to  the  appellee  $115.43  in  cash,  leaving  a 
balance  of  $76.50  yet  due  on  said  taxes.  The  appel- 
lant then  held  a  check  drawn  by  the  firm  of  Neal  Bros. 
&  Co.,  of  said  city  qf  Portland,  payable  to  the  appel- 
lant or  bearer,  on  the  People's  Bank,  Portland,  Indi- 
ana, and  dated  November  19,  1894.  The  appellant 
then  and  there  asked  the  appellee  to  take  said  check 
for  the  balance  of  said  tax  receipts,  and  the  appellee, 
to  accommodate  the  appellant,  then  and  there  took 
said  check  as  requested.  Said  firm  had  no  money  in 
said  bank  to  pay  said  check,  or  any  part  thereof,  at 
the  time  the  appellant  took  it,  or  at  any  time  there- 
after, of  which  fact  the  appellee,  when  he  took  it,  had 
no  knowledge.  In  a  short  time  after  taking  the  check, 
and  on  the  same  day,  the  appellee  presented  it  to  said 
bank  for  payment,  and  to  have  the  amount  thereof 
credited  on  his  account  which  he  then  had  in  said 
bank ;  and  payment  thereof  was  by  said  bank  refused, 
because  of  no  funds  of  said  Neal  Bros.  &  Co.  in  said 
bank.  The  appellee,  on  being  informed  by  the  cashier 
of  said  bank  that  there  were  no  funds'  of  said  firm  in 
said  bank  with  which  to  pay  said  check,  or  any  part 
thereof,  requested  the  cashier  to  take  the  check  and 
credit  appellee's  account  with  the  amount  thereof 
until  the  next  day,  when  he,  the  appellee,  would  call 
at  the  bank  and  take  up  the  check  and  deposit  with 
the  bank  $76.50  in  cash  in  place  of  the  check;  and  the 
cashier  did  then  and  there  credit  the  appellee's  ac- 
count in  the  bank  with  said  sum,  on  the  condition, 
and  not  otherwise,  that  the  appellee  would  take  up  the 
check  on  the  following  day  and  deposit  in  said  bank  in 
place  of  said  check  the  sum  of  $76.50.  On  the  next 
day  the  appellee  paid  to  and  deposited  in  said  bank 
the  sum  of  $76.50,  in  place  of  said  check,  and  received 
the  check  from  the  bank.  On  the  day  he  so  received 
the  check  back  from  the  bank,  he  offered  it  to  the  ap- 
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pellant,  and  on  that  day  demanded  and  requested  of 
the  appellant  that  he  pay  the  appellee  the  sum  of 
f76.50  and  take  up  said  check,  which  the  appellant 
then  refused  to  do,  and  had  ever  since  wholly  failed 
and  refused  to  do.  Said  bank,  at  the  time  it  so  received 
the  check,  did  not  charge  said  Neal  Bros.  &  Co.  with 
the  amount  thereof.  The  appellee's  term  of  office  as 
such  treasurer  expired,  and  he  ceased  to  be  such  treas- 
urer, before  the  commencement  of  this  action.  It  was 
further  found  that  said  sum  of  f  76.50,  with  the  inter- 
est thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  24th  of  November,  1894,  to  the  date  of  the  finding 
was  then  due  and  wholly  unpaid  from  the  appellant  to 
the  appellee.  And  the  court  concluded  as  matter  of 
law  upon  the  foregoing  facts  that  the  appellee  ought 
to  have  and  recover  of  and  from  the  appellant  the 
sum  of  180.59. 

In  Morse  on  Banks  and  Banking,  section  543,  it  is 
said:  "The  presumption  is  that  a  check  is  only  in- 
tended as  conditional  payment,  and  if  dishonored,  and 
the  holder  is  not  guilty  of  laches,  causing  loss  to  the 
drawer,  the  latter  is  liable  upon  the  original  cause, 
or  debt  for  which  the  check  was  given." 

In  Boyd  v.  Olveyj  82  Ind.  294,  it  was  remarked:  "Or- 
dinarily, checks  do  not  extinguish  debts;  if  paid  they 
have  this  effect,  otherwise  not.  ♦  ♦  ♦  We  have  al- 
ready seen  that  bank  notes  accepted  without  objection 
constitute  full  payment,  and  we  find  it  equally  well 
settled  that  a  check  does  not." 

n  Bom  V.  First  National  Bank,  123  Ind.  78,  it  is  said: 
"In  accepting  a  check  instead  of  money,  the  creditor 
dispenses  with  the  necessity  of  payment  in  the  legal 
mode,  and  the  reasonable  implication  is  that  the  check 
shall  be  a  payment  only  in  the  event  that  it  is  honored 
on  presentation."  It  is  further  said,  that  "as  only 
money  is  payment  when  there  is  no  express  agreement, 
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there  is  no  sufficient  reason  for  inferring  that  an  order 
for  money,  although  accepted,  is  money,  or  has  the 
same  effect  as  money."  Again,  it  is  said:  "It  is,  and 
long  has  been,  settled  law  that  an  ordinary  check  does 

■ 

not  constitute  payment."  And  it  was  held  in  that 
case,  that  an  accepted  certified  check  could  not  take 
the  place  of  money,  without  an  agreement  to  that 
effect,  or  by  its  own  intrinsic  force  operate  as  pay- 
ment. 

It  was  said  in  Sutton  v.  Baldwin^  146  Ind.  361,  364: 
"The  general  rule  is  that  a  check  delivered  by  a  debtor 
to  his  creditor  does  not  extinguish  the  debt  for  which 
it  is  given.  If  such  check  is  paid,  it  extinguishes  the 
debt,  otherwise  not." 

In  the  case  last  mentioned  it  was  said,  that  a  check 
may  be  given  and  received,  by  agreement  of  the  par- 
ties, as  payment  of  a  debt;  that  the  debt  for  which  it 
is  so  given  is  thereby  extinguished,  and  that  in  such 
case,  if  the  check  is  not  paid  for  any  reason,  the  right 
of  action  is  on  the  check,  and  not  on  the  obligation  or 
indebtedness  for  which  it  was  given. 

In  Fleig  v.  Sleet,  43  Ohio  St.  53,  it  was  held,  that 
there  is  no  difference  between  the  case  of  payment  of 
an  account  by  the  debtor^s  own  check  on  a  bank  where 
he  has  neither  funds  nor  credit,  and  the  case  where 
the  debtor  indorses  to  his  creditor  a  worthless  check 
drawn  by  a  third  person  who  has  no  funds  subject  to 
its  payment;  and  it  was  said:  "In  the  hands  of  the 
debtor  before  indorsement  it  was  without  value.  ♦  ♦  ♦ 
Between  the  debtor  and  creditor  there  is  an  accord, 
but  no  satisfaction.  In  law,  it  is  like  payment  in 
counterfeit  money,  or  broken  bank  bills.  The  claim 
thus  intended  to  be  paid  remains  a  subsisting  cause  of 
action." 

In  the  case  at  bar,  it  does  not  appear  from  the  find- 
ing that  there  was  an  agreement  that  the  check  in 
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question  should  operate  as  a  payment.  It  is  stated 
that  it  was  taken  by  the  appellee  to  accommodate  the 
appellant;  and  certainly  nothing  more  could  be 
claimed  by  the  appellant  from  the  circumstances 
shown  than  that  it  was  taken  by  the  treasurer  in  the 
usual  course  of  business. 

The  burden  was  upon  the  appellant  to  overcome  the 
presumption  that  the  delivery  and  acceptance  of  the 
check  constituted  merely  a  conditional  payment,  and 
the  facts  do  not  indicate  an  absolute  payment. 

The  bank  gave  the  credit  for  the  amount  of  the 
check  to  the  appellee,  not  by  way  of  honoring  the 
check,  or  through  reliance  upon  it  drawers,  but  con- 
ditionally and  temporarily  by  way  of  indulgence  and 
accommodation  to  the  appellee  himself.  The  check 
was  not  at  any  time  honored  by  the  bank. 

It  was  allowable  and  proper,  for  the  appellee  to  treat 
the  check  as  a  mere  nullity,  and  to  bring  his  action,  as 
he  did,  upon  the  original  indebtedness  in  the  form  of 
a  common  count  for  money  paid  by  the  appellee  for 
the  appellant  at  his  special  instance  and  request,  with 
a  bill  of  particulars. 

The  answer  contained,  besides  a  general  denial,  a 
plea  of  payment  stated  generally,  and  a  further  an- 
swer of  payment  by  said  check,  it  being  alleged  that 
it  was  accepted  in  full  payment  and  satisfaction  of 
the  claim  for  taxes,  and  that  on  presentation  to  the 
bank,  it  was  accepted  by  the  bank,  and  that  the 
amount  thereof  was  placed  to  the  credit  of  the  appel- 
lee on  the  books  of  the  bank  and  on  the  appellee^s  de- 
posit book. 

The  first  paragraph  of  reply  was  a  general  denial. 
In  the  second  paragraph  of  reply  the  facts  were  set 
out  in  substance  as  shown  in  the  special  finding. 

A  separate  consideration  of  the  ruling  on  the  de- 
VOL.  18—15 
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murrer  would  be  unnecessary.  Scanlin  v.  Stewart,  138 
Ind.  574. 

In  has  been  held  that  errors  in  overruling  demurrers 
to  pleadings,  where  there  is  a  speeii^l  finding  or  a 
special  verdict,  are  not  material,  inasmuch  as  a  cor- 
rect conclusion  of  the  law  upon  the  facts  found,  it  is 
said,  would  correct  the  errors,  if  any,  in  the  overruling 
of  the  demurrers.  Woodward  v.  Mitchell^  140  Ind.  406; 
Ross  V.  Bantay  140  Ind.  120;  Statey  ex  rel.j  v.  Vogel, 
117  Ind.  188;  LouisvUley  etc.j  B.  W.  Co.  v.  Dow- 
netfy  antCy  140. 

It  is  urged  against  the  second  paragraph  of  r^ply 
that  it  was  a  departure.  But  we  think  this  objection 
not  well  taken.  It  did  not  set  up  the  check  as  a  cause 
of  action  instead  of  the  implied  contract  counted 
upon  in  the  complaint,  but  it  showed  by  its  averments 
that  the  alleged  payment  set  up  in  the  answer  was 
not  in  truth  a  payment  and  satisfaction  of  the  claim 
declared  upon  in  the  complaint. 

If  the  reply  amounted  only  to  an  argumentative  de- 
nial, the  overruling  of  the  demurrer  would  not,  for 
such  reason,  be  available  error. 

The  judgment  is  affirmed. 

Wiley  and  Robinson,  JJ.,  absent. 


Schnuer  v.  The  State. 

[No.  2,677.    Filed  October  6, 1897.] 

EvmsNOE.— nSfuj^Ieieney  Of.^The  sufficiency  of  the  evidenoe  to  sua- 
tain  the  verdict  is  a  question  for  the  trial  court,   p.  £S8. 

Same. — Contradiction  of  Witness  hy  Party  Producing  Him, — CWmC- 
nal  Law, — Statute  Construed. — Under  the  provision  of  section  1865, 
Bums'  R.  8. 1894  (1796,  R.  S.  1881),  the  party  pxodudng  a  witness 
in  the  trial  of  a  criminal  cause  may  contradict  him  where  he  has 
given  testimony  prejudicial  to  the  party  by  whom  he  was  intixk^ 
duoed.   p.  2B9. 
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From  the  Huntington  Circuit  C!ourt.  Affirmed. 

J.  B.  Kennery  U,  S.  Lesh  and  C.  K.  Luccks^  for  ap- 
pellant. 

W.  A.  Ketchanij  Attorney-General,  Merrill  MooreSy 
John  jB.  Day  and  Edgar  E,  Kelset/y  for  State. 

COMSTOCK,  J. — Appellant  was  convicted  before  a 
justice  of  the  peace  on  a  charge  of  keeping  a  gaming 
house  in  violation  of  section  2173,  Bums'  R.  S.  1894. 
From  the  judgment  of  the  justice  of  the  peace  the  ap- 
pellant appealed  to  the  circuit  court  of  Huntington 
county.  In  said  court  he  was  twice  tried  by  a  jury. 
Upon  the  first  trial  the  jury  failed  to  agree.  The  sec- 
ond trial  resulted  in  his  conviction  and  an  assessment 
of  a  fine  of  f25.00. 

The  errors  discussed  (those  assigned  and  not  dis- 
cussed are,  under  the  rule,  waived)  arise  on  the  mo- 
tion for  a  new  trial  and  are,  (1)  "error  of  law  in  ad- 
mitting the  evidence  of  Wesley  Dennius  over  the  ob- 
jection and  exception  of  the  appellant;  (2)  that  the 
verdict  of  the  jury  is  contrary  to  the  evidence,  is  con- 
trary to  law,  and  is  not  sustained  by  sufficient  evi- 
dence.'' 

The  second,  third  and  fourth  causes  for  a  new  trial 
as  above  set  out  challenge  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  We  find,  upon  a  careful 
examination  of  the  record,  that  there  was  evidence  to 
sustain  the  verdict. 

The  question  here  involved  is  fully  discussed  by  the 
Supreme  Court  in  Deal  v.  StutCy  140  Ind.  354.  In  that 
opinion,  McCabe,  C.  J.,  speaking  for  the  court,  says: 
**By  this  express  statutory  enactment  [section  667," 
Bums'  R.  S.  1894  (655,  R.  S.  1881)]  our  jurisdiction  in 
the  consideration  of  questions  on  appeal  is  limited  to 
errors  of  law  only.  That  excludes  from  our  considera- 
tion on  appeal  errors  of  fact." 
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In  chancery  cases  the  court  weighs  the  evidence, 
and  makes  a  final  disposition  of  the  case  upon  the 
merits.  Oale  v.  OranniSy  9  Ind.  140;  Leach  v.  Leach,  10 
Ind.  271, 

The  correction  of  errors  of  fact  into  which  a  court  or 
jury  may  fall  is  exclusively  with  the  trial  judge. 
When  the  jury  finds  against  the  clear  preponderance 
of  the  evidence,  the  verdict  is  not  sustained  by  suffi- 
cient evidence  within  the  meaning  of  the  sixth  sub- 
division of  section  568,  Burns'  R.  S.  1894  (559,  R.  S. 
1881),  authorizing  a  new  trial.  That  constitutes  an 
error  of  fact  and  not  of  law.  It  is  the  bounden  duty 
of  the  trial  judge  to  correct  such  error.  Cindnnatiy 
etc.,  R.  R.  Go.  V.  Maddin,  134  Ind.  462. 

"When  he  overrules  the  motion  for  a  new  trial  based 
on  that  ground,  he  thereby  says  to  us  that  with  all  his 
superior  means  of  determining  the  weight  of  the  evi- 
dence after  calmly  reviewing  it,  he  is  of  opinion  that 
the  preponderance  thereof  fully  sustains  the  verdict  or 
finding.  In  such  a  case  the  legislature  has  withheld 
from  us  the  power  to  review  his  acts.  And  this  power 
was  evidently  withheld  for  the  manifest  reason  that 
the  jury  and  trial  court  have  so  much  better  means 
and  opportunities  of  weighing  the  evidence  than  this 
court  can  have.  ♦  ♦  ♦  When  the  trial  court  makes 
a  mistake  and  commits  an  error  of  law  against  him,  if 
it  be  materially  prejudicial,  or  harmful  to  his  rights, 
then  he  has  not  had  his  one  fair  trial,  and  it  is  the  duty 
of  the  trial  court  to  grant  him  a  new  trial;  and  if  it 
refuse  to  do  so,  this  court  can,  for  the  error  of  law,  re- 
verse and  order  a  new  trial.  To  confer  the  power  on 
this  court,  to  retry  the  question  of  fact,  would  be 
a  violation  of  that  policy,  by  giving  each  litigant  a 
right  to  two  fair  trials  instead  of  one.  The  good  order 
and  peace  of  society  forbids  the  opening  up  of  contro- 
versies that  have  been  once  tried  and  adjudicated  in 
a  fair  trial."    Deal  v.  State,  supra. 
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The  remaining  error  discussed  is  the  "admitting  the 
evidence  of  Wesley  Dennius."  The  State  claimed  that 
one  Chester  Swears,  a  witness  introduced  on  the  part 
of  the  prosecution,  had,  upon  the  first  trial,  testified 
to  material  facts  differing  from  "his  present  testi- 
mony." For  the  purpose  of  contradicting  him  the 
State  was  permitted  to  prove  by  the  witness,  Dennius, 
the  statements  of  Swears  upon  the  first  occasion. 

Section  515,  Burns'  R.  S.  1894  (507,  R.  S.  1881),  is  as 
follows:  "The  party  producing  a  witness  shall  not 
be  allowed  to  impeach  his  credit  by  evidence  of  bad 
character,  unless  it  was  indispensable  that  the  party 
should  produce  him,  or  in  case  of  manifest  surprise, 
when  the  party  shall  have  this  right;  but  he  may,  in 
all  cases,  contradict  him  by  other  evidence,  and  by 
showing  that  he  has  made  statements  different  from 
his  present  testimony." 

By  force  of  section  1865,  Burns'  R.  S.  1894  (1796,  R. 
S.  1881),  these  provisions  govern  in  criminal  prosecu- 
tions, and  our  decisions  have  repeatedly  enforced  this 
statutory  provision.  The  Supreme  Court  held,  in  Con- 
way  V.  State,  118  Ind.  488,  that  "The  only  limitation 
is  that  the  witness  shall  not  be  contradicted  unless  he 
has  given  testimony  prejudicial  to  the  party  by  whom 
he  was  called." 

The  learned  counsel  for  appellant,  in  their  able 
brief,  have  cited  many  authorities.  None  of  them  are 
in  confiict  with  the  proposition  above  set  out.  See, 
also,  Judy  v.  Johnson,  16  Ind.  371;  Rhodes  v.  State,  128 
Ind.  189;  Hill  v.  Goode,  18  Ind.  207. 

We  do  not  deem  it  necessary  nor  instructive  to  set 
out  the  testimony  of  the  witness  Swears  upon  the  two 
occasions  on  which  he  testified.  It  was  clearly  pre- 
judicial to  the  State. 

We  find  no  error.    Judgment  aflRrmed. 

Wiley  and  Robinson,  JJ.,  absent. 
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The  City  of  New  Albany  v.  Conger. 

[No.  2,127.     FUed  October  6,  1897.] 

PLEADma. —  Amended  Pleadings. — Beeotd. — An  amended  pleading 
supersedes  the  original  pleading,  and  the  original  pleading  is  no 
part  of  the  record  on  appeal,   p.  233. 

Street  Improvement. — Cvlveria. — City  Not  Liable  for  Construction 
Of, — Statute  Construed. — By  the  provisions  of  section  8625,  Bums' 
R.  S.  1894,  the  owners  of  lots  bordering  on  the  street  or  alley  to  be 
improved  are  liable  for  the  payment  of  street  improvements  so  made, 
except  the  crossings  of  streets  and  alleys,  and  the  city  is  not  liable 
to  the  contractor  for  the  improvement  of  a  street  for  the  construc- 
tion of  a  culvert  in  the  street  so  improved,  notwithstanding  the 
city  engineer  reported  to  the  council  the  building  of  the  culvert  as 
'*  city  extra,''  and  the  council  made  part  payment  thereon  from  the 
funds  of  the  city.    pp.  S3Jh238. 

From  the  Floyd  Circuit  Court.     Reversed. 

Oeorge  H.  Hester,  for  appellant. 
Kelso  d;  Kelso,  for  appellee. 

Wiley,  C.J. — Appellee  sued  appellant  upon  a  con- 
tract for  performing  certain  public  work  under  and  by 
virtue  of  an  ordinance  passed  and  adopted  by  the  ap- 
pellant's common  council.  The  substantial  and  mate- 
rial provisions  of  the  contract  are  as  follows:  That 
appellee  agreed  to  grade,  curb,  pave,  gutter,  pave  cen- 
ters and  macadamize,  pave  sidewalks  and  masonry  of 
a  certain  street  in  said  city.  Said  contract  contained 
the  following  provisions:  "Said  city  promises  and 
agrees  to  pay  said  Conger  for  doing  said  work  and  im- 
provement the  several  sums  as  mentioned  in  his  writ- 
ten proposal,  which  is  marked  exhibit  *A'  annexed 
hereto  and  made  a  part  hereof.  Said  city  also  prom- 
ises and  agrees  to  cause  estimates  of  said  improve- 
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ment  to  be  made  from  time  to  time  as  the  work  on  .the 
same  progresses,  and  to  use  all  her  power  under  the 
general  laws  for  the  incorporation  of  cities  to  enforce 
the  collection  of  assessments  made  on  said  estimates. 
Said  Conger  furnishing  to  city  the  name  and  owner 
and  description  of  his  or  her  property  bordering  on 
said  improvement,  and  he,  said  Conger,  being  respon- 
sible for  all  mistakes  therein.  Said  city  to  be  liable 
only  for  so  much  of  said  improvement  as  is  embraced 
in  intersections  and  for  public  grounds  bordering 
thereon/^ 

The  complaint  avers  that  the  ordinance  under 
which  the  improvement  was  ordered  did  not  provide 
for  the  construction  of  necessary  culverts  which  were 
intersected  by  natural  water  courses;  that  after  the 
passage  of  the  ordinance  the  city  engineer  reported  to 
the  common  council  that  if  said  street  was  improved 
according  to  said  general  plan  for  street  improve- 
ments it  would  be  necessary,  where  said  street  inter- 
sected a  certain  patural  water  course,  to  build  a  cul- 
vert, and  that  the  city  council  thereupon  passed  an  or- 
der directing  such  culvert  to  be  built,  and  directed  the 
engineer  to  prepare  plans,  which  were  approved  by 
the  council  and  placed  on  file  in  the  proper  office. 

The  complaint  further  alleges  that  appellee's  writ- 
ten proposal  was  for  the  masonry  work  of  said  street, 
including  said  culvert.  The  averment  of  the  com- 
plaint in  regard  to  the  construction  of  the  culvert  is  as 
follows:  "That  this  plaintiff  built  said  cylvert  at  said 
intersection,  andtin  its  construction,  the  same  required 
necessarily  252  perch  and  17.3  feet  rubble  masonry; 
that  the  total  cost  of  «aid  masonry,  per  the  terms  of 
said  contract,  was  $2,526.92;  that  said  defendant  paid 
plaintiff  on  account  of  said  described  work  the  sum  of 
f  1,660:00,  leaving  a  balance  due   »   ♦   ♦   of  $766.92.'' 

The  complaint  avers  that  the  appellee  fully  per- 
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formed  all  the  terms  and  conditions  of  said  contract 
on  his  part.  The  amended  complaint  was  in  two  para- 
graphs^ and  the  above  references  to  the  complaint  are 
to  the  first  paragraph.  The  second  paragraph  of  the 
complaint  counts  upon  the  same  contract  and  seeks 
a  recovery  upon  the  identical  work,  but  contains  ad- 
ditional averments  as  follows:  "That  by  the  said 
contract  defendant  promised  to  cause  assessments  of 
said  work  and  improving  said  street  to  be  made  from 
time  to  time  as  the  same  progressed,  the  cost  thereof  to 
be  assessed  against  and  collected  from  the  lots  border- 
ing on  said  improvement,  and  their  several  owners; 
plaintiff  avers  that  said  defendant  did  cause  five  par- 
tial estimates  and  one  final  estimate  of  the  cost  of  said 
improvement,  and  that  in  each  of  said  estimates  made 
by  defendant's  engineer  and  reported  and  adopted  by 
said  common  council,  the  cost  of  said  sewer  was  esti- 
mated as^city  extra,' and  was  charged  against  the  said 
city,  and  wds  not  charged  and  assessed  by  defendant 
against  said  lots  or  their  owners;  that  defendant  paid 
plaintiff  f  1,660.00  on  account  of  said  sewer,  leaving  a 
balance  due  him  on  account  thereof  in  the  sum  of 
(766.92,  which  said  sum  defendant  refused  to,  and 
never  did,  assess  or  treat  in  any  manner  as  a  charge 
against  the  said  lots  bordering  on  said  improvement, 
but  which,  by  its  approval  of  said  partial  estimates 
and  payment  thereof,  treated  as  'city  extra'  work  to  be 
paid  for  out  of  the  defendant's  treasury." 

The  record  shows  that  the  appellant  demurred  sepa- 
rately to  the  first  and  second  paragraphs  of  the 
amended  complaint,  and  that  the  demurrer  was  over- 
ruled. Appellant  answered  in  four  paragraphs,  one 
of  which  was  a  counterclaim.  In  this  paragraph  it  is 
averred  that  the  appellee  unlawfully  presented  to  the 
mayor  and  common  council  of  the  city,  a  claim  for  part 
of  the  cost  of  said  improvement,  and  that  said  city 
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wrongfully  and  illegally  paid  thereon  the  sum  of 
f  1,660.00,  which  sum  the  appellee  has  since  withheld 
from  said  city  without  right,  and  asks  that  the  same 
may  be  recovered  back. 

To  this  counterclaim  appellee  demurred,  and  the 
court  sustained  it.  The  rulings  on  the  demurrer  to  the 
complaint  and  the  counterclaim  are  severally  assigned 
as  error. 

The  appellee  contends  that  it  does  not  appear  from 
the  record  that  the  demurrer  to  the  first  and  second 
paragraphs  of  complaint  was  ever  passed  upon  by  the 
trial  court,  and  hence  no  question  is  presented  for  de- 
cision by  the  first  and  second  assignments  of  error.  To 
determine  this  question  we  must  look  to  the  record. 
October  12,  1891,  appellee  filed  his  amended  com- 
plaint. October  13, 1891,  appellant  filed  its  demurrer 
to  the  amended  complaint.  January  29, 1892,  appellee 
filed  his  second  paragraph  of  complaint.  March  17, 
1892,  appellant  filed  its  demurrer  to  the  first  and  sec- 
ond paragraphs  of  amended  complaint.  March  26, 
1892,  the  record  contains  the  following  entry:  "Come 
the  parties,  by  their  attorneys,  and  the  demurrer  to 
the  complaint  is  now  overruled,  to  which  ruling  the 
defendant  excepts." 

It  is  a  rule  of  practice  too  familiar  to  require  cita- 
tion of  authorities  to  support  it,  that  an  amended 
pleading  supersedes  and  takes  the  place  of  all  former 
pleadings  of  a  like  character,  and  such  former  plead- 
ings go  out  of  the  record.  So  far  as  the  record  shows, 
the  demurrer  filed  to  the  amended  complaint,  October 
17,  1891,  was  never  passed  upon  by  the  court.  When 
appellee  filed  his  second  paragraph  of  complaint,  we 
think  it  was  an  amendment  to  the  complaint,  or,  in 
other  words,  it  was  a  second  paragraph  of  amended 
complaint.  Thereupon  the  appellant  addressed  its 
demurrer  to  the  first  and  second  paragraphs  of  the 


234        APPELLATE  COURT  OF  INDLAJf A, 

The  City  of  New  Albany  v.  CJonger. 

amended  complaint,  and  this  was  equivalent  to  a  with- 
drawal of  the  demurrer  filed  to  the  amended  com- 
plaint of  October  17, 1891. 

The  record  further  shows  that  on  September  21, 
1891,  appellant  demurred  to  the  original  complaint, 
which  the  court  sustained.  Counsel  for  appellee,  in 
their  brief,  say:  "Not  one  word  can  be  found  in  the 
record  about  overruling  a  demurrer  to  the  first  and 
second  paragraphs  of  complaint  or  to  the  overruling 
of  a  demurrer  of  any  kind  to  the  amended  complaint" 
This  criticism  of  the  record  is,  indeed,  highly  tech- 
nical, and  it  seems  to  us  without  merit. 

On  March  26,  1892,  when  the  court  overruled  the 
demurrer  to  the  complaint,  there  was  but  one  demur- 
rer pending,  and  that  was  to  the  first  and  second  para- 
graphs of  the  amended  complaint,  and  at  that  time 
there  was  but  one  complaint  before  the  court,  and  that 
was  the  complaint  to  which  the  demurrer  was  ad- 
dressed. True,  the  record  recites  that  "The  demurrer 
to  the  complaint  is  now  overruled."  But  it  would  be 
entirely  too  technical  for  us  to  hold  that,  perchance, 
on  account  of  the  clerical  error  in  the  record,  the  de- 
murrer upon  which  the  court  pronounced  its  judgment 
was  not  the  demurrer  to  the  first  and  second  para- 
graphs of  complaint.  It  is  evident  it  was  so  regarded 
at  the  time  by  the  court  and  the  parties.  We  must 
hold,  therefore,  that  the  sufficiency  of  the  complaint  is 
properly  presented  by  the  record  to  bring  it  in  review 
here. 

It  is  insisted  by  counsel  for  appellant  that  the  facts 
stated  in  the  complaint  do  not  show  any  liability 
against  the  city.  It  seems  to  us  that  the  question  here 
presented  is  not  difficult  of  solution.  If  there  is  any 
liability  it  must  be  by  virtue  of  the  general  statute 
under  which  cities  are  incorporated,  and  the  power 
vested  in  them  by  law.    Among  other  powers  which  a 
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city  has  is  the  power  to  improve  streets,  sewers,  cul- 
verts, etc.  Section  3625,  Burns'  R.  S.  1894  (3163,  Hor- 
ner's K.  S.  1896),  provides  for  the  apportionment  of  the 
costs  of  such  improvements,  and  therein  it  is  provided 
that  the  costs  "shall  be  estimated  according  to  the 
whole  length  of  the  street  or  alley,  or  the  part  thereof 
to  be  improved,  per  running  foot;  and  the  city  shall  be 
liable  to  the  contractor  for  so  much  thereof  only  as  is 
occupied  by  public  grounds  of  the  city  bordering  there- 
on and  the  crossings  of  streets  and  alleys  and  the 
owners  of  the  lots  bordering  on  the  street  or  alley  or 
the  part  thereof  to  be  improved  shall  be  liable  to  the 
contractor  for  their  proportion  of  the  cost,  in  the  ratio 
of  the  front  lines  of  the  lots  owned  by  them  to  the 
whole  improved  line." 

Under  the  contract  upon  which  appellee  bases  his 
action,  it  is  expressly  provided  that  "said  city  shall  be 
liable  only  for  so  much  of  said  improvement  as  is 
embraced  in  the  intersections  and  for  public  grounds 
bordering  thereon."  There  is  n6  averment  in  the  com- 
plaint that  the  claim  sued  upon  is  for  that  part  of  the 
improvement  where  streets  and  alleys  intersect  as 
public  crossings  or  for  public  grounds  of  the  city  bor- 
dering on  that  part  of  the  street  improved. 

Under  the  statute  and  contract,  it  is  evident  that  the 
appellant  is  not  liable,  unless  some  averment  of  the 
complaint  takes  it  out  of  the  general  rule  and  shows  a 
liability  upon  some  other  basis. 

Appellee  contends,  and  so  avers  in  the  complaint, 
that  the  work  for  which  he  seeks  recovery  was  re- 
ported to  the  city  council  by  the  engineer  as  "city 
extra,"  was  accepted  and  approved  by  the  common 
council,  payment  made  thereon  in  the  sum  of  $1,660.00, 
and  upon  these  grounds  the  appellant  is  liable. 

We  cannot  agree  with  this  doctrine.  The  engineer 
had  no  right  to  report  the  work  as  "city  extra"  as  a 
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special  charge  against  the  city,  and  the  common  coun- 
cil had  no  authority  to  accept  it  as  such  and  make  pay- 
ment thereof. 

If  the  culvert  constructed  by  appellee  was  at  the 
crossing  or  intersection  of  two  public  streets,  there 
might  be  some  reason  in  appellee's  contention,  but  as 
to  whether  appellant  would  be  liable  under  such  cir- 
cumstances we  do  not  decide. 

The  appellant  municipality  could  not  be  made  liable 
for  work  performed  and  material  furnished  in  the 
improvement  of  one  of  its  public  streets  in  any  form 
or  manner,  except  as  provided  by  law,  and  the  lines  of 
its  liability  are  clearly  and  distinctly  marked  by  stat- 
ute and  by  adjudicated  cases  in  this  State. 

In  our  judgment  the  common  council  had  no  war- 
rant in  law  to  accept  and  approve  the  report  of  the 
engineer  designating  work  for  which  appellee  sued  as 
"city  extra,"  and  such  acceptance  and  approval  was 
wrongful  and  could  not  in  any  manner  create  a  liabil- 
ity against  the  city.  '    • 

The  common  council  of  ^n  incorporated  city  under 
the  general  l)aw  for  the  incorporation  of  cities,  sus- 
tains, in  a  large  measure,  the  same  relations  to  the 
municipality  which  they  represent  that  the  commis- 
sioners of  a  county  sustain  to  the  county,  or  a  town- 
ship trustee  sustains  to  his  township.  In  each  in- 
stance their  duties  are  prescribed  and  their  powers 
limited  by  statute,  and  beyond  these  they  cannot  go 
and  bind  their  respective  corporations.  In  the  case  of 
Boardj  etc.y  v.  Fuller^  111  Ind.  410,  it  was  held  that  the 
board  of  commissioners  are  not,  at  least  so  far  as  the 
property  owners  are  concerned,  acting  as  the  agents 
of  the  county  while  exercising  the  powers  conferred 
by  statute.  In  that  case,  Elliott,  J.,  speaking  for 
the  court,  said:  "And  it  is  legally  impossible  to  con- 
ceive any  valid  reason  why  the  county  should  sois- 
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tain  any  loss  because  of  their  errors,  negligence  or 
wrongs.  If  they  are  not  the  agents  of  the  county,  then 
loss  ought  not  in  any  event  to  fall  upon  the  county. 
*  *  *  The  position  occupied  by  the  board  of  com- 
missioners is  very  similar  to  that  occupied  by  the  com- 
mon council  of  a  municipal  corporation  in  levying  as- 
sessments for  street  improvements,  and  it  is  settled 
that  in  such  cases  there  is  no  liability  on  the  part  of 
the  corporation  for  the  errors  or  negligence  of  its  of- 
ficers, but  that  the  property  alone  is  liable  for  the  cost 
of  the  improvement." 

In  support  of  the  proposition  that  cities  are  not  lia- 
ble for  street  improvements  beyond  the  liability  fixed 
by  statute,  we  cite  the  following:  City  of  New  Albany 
V.  Sweeney^  13  Ind.  246;  Johnson  v.  Common  Council^ 
etc.  J  16  Ind.  227;  City  of  Cfreencastle  v.  Allen^  43  Ind. 
347;  Wren  v.  City  of  Indianapolis^  96  Ind.  206. 

In  the  cases  last  cited,  they  proceed  upon  the  theory 
that  in  making  assessments  for  street  improvements 
the  common  council  is  not  acting  as  the  agent  of  the 
city,  and  fully  support  the  contention  of  appellant. 

There  are  some  later  cases,  however,  upon  this  line 
which  strengthens  the  proposition.  The  powers  of  the 
common  council  of  a  city  being  derived  wholly  from 
statute,  it  can  only  bind  the  municipality  while  legiti- 
mately exercising  such  power. 

In  Boards  etc.y  v.  Fertich,  ante,  1,  this  court,  speaking 
by  Black,  J.,  very  forcibly  said:  "Counties  are  involun- 
tary political  or  civil  divisions  of  the  State  created  by 
general  laws  to  aid  in  the  administration  of  the  State 
government.  The  powers  of  the  board  of  county  com- 
missioners are  limited,  Ifeing  created  and  defined  by 
statute.  For  an  act  done  by  such  board  not  within  the 
scope  of  its  statutory  powers,  the  county  is  not  liable. 
♦  ♦  ♦  The  board  cannot  do  any  act  which  is  not 
either  expressly  or  impliedly  authorized  by  statute. 
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*  *  *  Where  the  mode  of  exercising  the  power  by 
the  board  is  prescribed  by  statute,  that  mode  must  be 
pursued.  ♦  •  •  All  persons  who  deal  with  the 
board  must  recognize  the  limits  of  its  powers,  and  are 
bound  to  take  notice  that  it  cannot  bind  the  county  by 
any  action  not  within  its  statutory  authority."  See, 
also.  First  National  Bank  v.  Adams  School  Tp.,  17  Ind, 
App.  375;  Boardy  etc.j  v.  Oallowayy  17  Ind.  App.  689; 
Bannister  v.  Adams  School  2J).,  17  Ind.  App.  701; 
Goodrich  v.  City  of  WatervillCy  88  Me.  39. 

In  the  case  under  consideration,  the  statute  ex- 
pressly fixes  the  liability  of  the  appellant,  the  contract 
sued  upon  recognizes  its  statutory  liability  and  limits 
it  thereto,  and  the  authorities  cited  removes  the  ques- 
tion of  its  liability  beyond  the  realm  of  doubt. 

Where  it  becomes  necessary  to  construct  a  culvert 
for  the  improvement  of  a  public  street  in  an  incorpo- 
rated city  under  the  general  laws  of  incorporation, 
such  culvert  is  a  part  of  the  general  improvement  and 
must  be  paid  for  by  assessments  under  the  provisions 
of  the  statute. 

A  city  is  not  liable,  therefore,  and  cannot  be  made 
liable  by  the  errors,  negligence  or  wrongs  of  its  offi- 
cers. To  hold  otherwise  would  be  to  enlarge  the  plain 
provisions  of  the  statute  and  by  judicial  determination 
confer  upon  the  common  council  dangerous  power  and 
authority,  which  the  legislative  branch  of  the  govern- 
ment has  so  wisely  guarded  against.  It  follows,  there- 
fore, that  both  paragraphs  of  the  complaint  are  fatally 
defective. 

This  conclusion  makes  it  unnecessary  for  us  to  pass 
upon  the  sufficiency  of  the  ftppellant^s  counterclaim, 
and  we  decline  to  consider  it,  especially  in  the  absence 
of  any  argument  or  authorities  in  support  of  it. 

The  judgment  is  reversed,  with  directions  to  the 
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court  below  to  sustain  the  demurrer  to  the  first  and 
second  paragraphs  of  the  amended  complaint,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


The  Lake  Erie  and  Western  Railroad  Company 

V.  Lucas. 

[No.  2,237.    Ffled  October  6,  1807.] 

Complaint. — Bfjeetion  of  Passenger. — Necessary  Averments. — A  com- 
plaint in  an  action  against  a  railroad  company  for  the  wrongful 
ejection  of  a  passenger,  alleging  that  such  {xassenger  tendered  to 
the  conductor  the  reg^ilar  cash  fare  to  a  station  on  defendant's 
road  is  insufficient,  which  does  not  allege  that  the  regulations  of 
defendant  provided  for  the  discharge  of  passengers  from  the  train 
on  which  plaintiff  was  riding  at  such  station. 

Samb. — IJjeeticn  of  PoMenger.-^lt  must  affirmatively  appear  from 
the  complaint  in  an  action  against  a  railroad  company  for  the  ejec- 
tion of  a  passenger,  that  the  ejection  was  wrongful. 

Prom  the  Benton  Circuit  Court.     Reversed. 

W,  E.  Hackedornj  John  B.  Cockrum^  Stuart  Brothers 
&  Hammond  and  E.  Orant  Hallj  for  appellant 

Will  R.  Wood,  Charles  Thompson  and  Eraser  & 
Isham,  for  api>ellee. 

BLAGEy  J. — ^The  appellee  recovered  judgment 
against  the  appellant  for  expulsion  from  the  appel- 
lant's train  of  cars,  upon  which  the  appellee  had  en- 
tered as  a  passenger.  A  demurrer  to  the  complaint 
was  overruled.  In  the  complaint  it  is  shown  that  the 
appellee  tendered  the  conductor  the  regular  cash  fare 
from  LaFayette,  where  she  entered  the  car,  to  Tipton, 
a  station  on  appellant's  railway  to  which  the  train 
was  run,  but  the  conductor  refused  to  accept  the 
amount  so  tendered  and  demanded  fifty  cents  more, 
and  threatened  to  stop  the  train  and  eject  the  appellee 
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therefrom,  whereupou  she  tendered  the  regular  cash 
fare  from  LaFayette  to  Dayton,  the  next  station  on 
appellants  road,  but  the  conductor  refused  to  accept, 
and  stopped  the  train  and  ejected  the  appellee.  It  is 
not  shown  that  the  regulations  of  the  appellant  pro- 
vided for  the  discharge  of  passengers  from  the  train 
on  which  appellee  was  riding  either  at  Tipton  or  at 
Dayton. 

Ko  presumption  can  be  indulged  against  the  defend- 
and  in  such  case,  but  the  wrong  of  defendant  must  be 
affirmatively  shown. 

It  does  not  appear  from  the  complaint  that  the 
expulsion  was  wrongful,  and  it  is  not  shown  that  the 
appellant  employed  excessive  force  in  ejecting  the 
appellee.  Chicago,  etc.,  R.  R.  Co.  v.  Bills,  104  Ind.  13; 
White  V.  Evansville,  etc.,  B.  R.  Co.,  183  Ind.  480 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Lightcap,  7  Ind.  App. 
249. 

The  complaint  was  insufficient. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instruction  to  sustain  the  demurrer  to  the  com- 
plaint. 

Wiley,  C.  J.,  did  not  take  part  in  this  decision. 


TuLLEY  V.  The  Citizens'  State  Bank  op  Plainfield. 

[No.  2,308.    Filed  October  6, 1897.] 

Harmless  Error. — Overruling  Demurrer. — Special  Finding, — Error 
in  ovemiling  a  demurrer  to  a  complaint  is  rendered  harmless  by  a 
Bpeclal  finding  and  a  correct  statemept  of  the  law  upon  the  facts 
found,    p.  SJ^. 

Banks  and  Banking. — Officer  of  Bank,— Payment  to. — When  Bank 
is  Bound  by, — Special  Finding. — ^A  special  finding  in  an  action  on 
a  promissory  note  that  defendant  paid  to  the  president  of  the  plain- 
tift  bank  various  sums,  in  the  aggregate  amounting  to  more  than 
the  balance  found  due  on  the  note,  without  finding  that  such  pay- 
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ments  were  made  at  the  bank,  or  in  the  usual  course  of  business, 
will  not  warrant  the  conclusion,  under  the  law,  that  payment  was 
made  to  the  bank.    pp.  $43-945, 

MoRTQAGB. — Amgnment, — Statute  Construed. — ^The  failure  to  have 
an  assignment  of  a  mortgage  recorded  as  provided  by  section  1098, 
R.  S.  1881,  will  not  render  the  assignment  void,  except  as  to  subse- 
quent purchasers,    p.  247, 

Same. — Amgwm/eml. — A(ikjunxA/edgm/ad, — ^The  acknowledgment  of  the 
assignment  of  a  mortgage  is  only  necessary  to  entitle  such  assign- 
ment to  record,    p,  247. 

Spboial  FnvDma. — Interrogatory  to  Jury, — ^A  party  will  not  be  heard 
to  complain  on  api)eal  of  an  interrogatory  propounded  to  the  jury 
by  the  adverse  party  which  called  for  a  conclusion  of  law,  where 
such  party,  himself,  propounded  an  interrogatory  eliciting  the  same 
answer,    p.  247, 

Sams. — Mortgage.^Executicn.-'Delivery. — A  finding  by  the  jury  that 
the  mortgage  was  not  delivered  to  the  mortgagee  is  not  in  conflict 
with  a  finding  that  it  was  executed,    p.  247, 

From  the  Morgan  Circuit  Court    Affirmed. 

Oeorge  W,  Brill,  George  C,  Harvey  and  Oscar 
Matthews,  for  appellant. 

W.  B.  Harrison,  E.  G.  Hogate  jind  J,  L.  Clark,  for 
appellee. 

GOMSTOGK,  J. — ^This  action  in  replevin  was  insti- 
tuted in  the  circuit  court  of  Hendricks  county,  and 
upon  change  of  venue  was  tried  in  the  circuit  court  of 
Morgan  county.  The  plaintiff  sought  to  recover  cer- 
tain goods  and  chattels  unlawfully  detained  by  appel- 
lant. 

The  complaint  alleges  that  on  March  31,  1894,  de- 
fendant executed  to  one  Harlan  Hadley  a  chattel 
mortgage  on  certain  goods  and  chattels  to  indemnify 
said  Hadley  as  surety  for  the  appellant  on  two  notes, 
one  for  |5,833.33  and  one  for  f3,374.98;  that  said  mort- 
gage was  on  said  date  assigned  in  writing  to  the  appel- 
lee; that  the  note  for  f3,374.98  was  due  and  unpaid. 
Vol.  18—16 
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Appellant  answered  in  two  paragraphs.  First,  by 
general  denial;  second,  a  plea  of  payment.  To  the 
second  paragraph  of  answer  plaintiff  replied  by  gen- 
eral denial.  A  trial  was  had  by  jury,  special  verdict 
returned,  the  plaintiff's  motion  for  judgment  on  the 
special  verdict  sustained,  and  appellant's  motion  for 
judgment  overruled.  Appellant  moved  for  a  new  trial, 
which  motion  was  overruled. 

The  first  and  second  assignments  of  error  challenge 
the  correctness  of  the  action  of  the  court  in  overruling 
the  demurrer  of  appellant  to  the  complaint.  There 
having  been  a  special  verdict,  even  if  the  claim  of  the 
appellant  is  correct,  the  ruling  was  harmless. 

In  Woodward  v.  Mitchell,  140  Ind.  406,  the  Supreme 
Court  says:  "It  has  been  frequently  decided  by  this 
court  that  errors  in  overruling  demurrers  to  pleadings, 
where  there  is  a  special  finding  or  special  verdict,  are 
not  material,  as  a  correct  statement  or  declaration  of 
the  law  upon  the  facts  found  would  correct  the  error, 
if  any  there  has  been  committed  in  the  rulings  upon 
the  demurrer."  See,  also,  Smith,  Tr.,  v.  Wells  Mfg. 
Co.,  148  Ind.  333;  Scanlin  v.  Stewart,  138  Ind.  674; 
Boss  V.  Banta,  140  Ind.  120;  Walling  v.  Burgess,  122 
Ind.  299;  State,  exrel.,  v.  Vogel,  117  Ind.  188;  Louis- 
ville,  etc.,  R.  W.  Co.  v.  Downey,  ante,  140. 

The  third  assignment  of  error  is  the  overruling  of 
appellailt's  motion  for  a  new  trial.  It  is  not  discussed 
by  appellant's  counsel.  It  is  conceded,  the  evidence 
not  being  in  the  record,  that  it  cannot  be  considered. 

The  fourth  and  fifth  reasons  for  a  new  trial,  and  the 
fourth  and  fifth  assignments  of  error  are  the  same, 
namely :  (4)  That  the  court  erred  in  overruling  appel- 
lant's motion  for  judgment  on  the  special  verdict.  (5) 
The  court  erred  in  sustaining  appellee^s  motion  for 
judgment. 

These  are  the  only  errors  discussed  in  addition  to 
the  rulings  upon  the  demurrer  already  noticed. 
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The  theory  of  appellant's  defense  was  that  the  note 
in  suit  was  fully  paid  before  the  commencement  of  the 
suit,  and  that  the  findings  of  the  jury  sustain  this  the- 
ory.   The  jury  find  in  answer  to  interrogatories,  that 

the  note  was  for  $3,374.98,  dated and  due — 

with interest ;  that  the  interest  was  paid  to  July 

3,  1896;  that  in  addition  to  the  interest,  |300.00  was 
paid  February  21,  1895,  and  f435.00  April  9,  1895, 
which  amounts  were  credited  on  the  note;  that  no 
other  payments  were  made  on  the  note,  and  that  there 
was  yet  due  and  unpaid  thereon  the  sum  of  |2,675.00. 

The  jury  further  find  that  the  appellant,  at  various 
times,  paid  to  Harian  Hadley,  mortgagee,  while  he  was 
president  of  the  appellee  bank,  various  sums,  in  the 
aggregate  amounting  to  more  than  the  balance  found 
due  plaintiff  on  the  note;  that  when  he  made  the  pay- 
ments he  instructed  Hadley  to  have  them  applied  to 
the  payment  of  the  note  in  suit.  Appellant^'s  able 
counsel  contend  that  these  payments  made  to  Hadley 
while  president  of  the  bank  were  payments  made  to 
the  bank,  and  cite  authorities  which  they  claim  estab- 
lish the  correctness  of  this  position.  The  doctrine  an- 
nounced in  these  citations,  we  think,  is  expressed  in 
the  following  quotation  from  Beach  on  Private  Cor- 
porations, vol.  1,  p.  353,  section  206:  "A  bank  president 
has  power  to  transact  the  usual  business  of  the  bank 
in  the  usual  way.  He  is  its  general  fiscal  agent  and 
whatever  he  does  within  the  apparent  scope  of  his  au- 
thority, binds  the  bank.'' 

They  contend  that  his  authority  to  collect .  money 
and  bind  the  bank  is  inherent  in  his  ofllce,  and  when 
he  exercises  such  power  the  bank  is  bound  by  his  acts, 
citing  Huzleton  v.  Union  Bank,  32  Wis.  34;  Savings 
Bank  v.  Benton,  2  Metcalf  (Ky.),  240. 

With  the  general  doctrine  announced  by  these  ap- 
proved authorities  we  find  no  fault.    They  do  not  go  to 
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the  extent  that  money  paid  to  one  who  is  the  president 
of  a  banky  without  reference  to  the  place  or  circum- 
stances under  which  it  is  paid,  which  the  bank  does 
not  receive,  from  which  it  derives  no  benefit,  is  a  pay- 
ment which  would  bind  the  bank.  The  authority 
which  Mr.  Beach  gives  the  president  is,  to  transact 
the  usual  business  of  the  bank,  in  the  usual  way. 

As  to  these  conditions,  the  findings  of  the  jury  are 
silent.  Pacts  may  be  undoubtedly  shown  which  will 
make  a  bank  liable  for  money  paid  one  of  its  officers 
when  it  derives  no  benefit  from  such  payment,  even 
where,  by  the  general  scope  of  his  authority,  he  was 
not  authorized  to  receive  it.  The  conditions  creating 
this  liability  are  the  subject  of  proof.  Thus,  in 
Thatcher  v.  Bank  of  State  of  New  York,  5  Sandf.  121, 
which  was  an  action  founded  upon  the  neglect  of  the 
bank  to  pay  a  bill  of  exchange  drawn  by  the  plaintiff. 
It  was  held  that  the  bank  was  not  liable  for  the  neg- 
lect of  an  officer,  unless  it  appears  that  the  officer 
acted  as  the  agent  of  the  bank  in  the  particular  trans- 
action which  is  the  subject  of  the  complaint.  Manhut- 
tun  Co.  V.  Lydig,  4  Johns.  *377,  was  a  case  in  which  a 
party,  instead  of  delivering  his  money  to  the  receiving 
teller  of  the  bank,  handed  it,  from  time  to  time,  to  the 
bank  bookkeeper  to  deposit  for  him.  The  bookkeeper 
kept  part  of  the  money,  but  by  false  entries  on  the 
depositor's  pass  book  and  in  the  books  of  the  bank, 
concealed  the  abstractions  from  both.  Sometimes  in 
the  pressure  of  business  the  bookkeeper  assisted  the 
receiving  teller  and  sometimes  supplied  his  place  in 
his  absence,  but  none  of  the  money  in  controversy  was 
delivered  to  him  on  those  occasions.  The  court  held 
that  the  bookkeeper,  in  receiving  this  money,  was  the 
agent  of  the  party  and  not  of  the  bank,  and  that  the 
bank  was  not  liable  for  that  which  did  not  come  to  the 
hands  of  the  receiving  teller  or  of  the  person  tempora- 
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rily  supplying  his  place,  or  which  did  not  come  into 
the  coffers  of  the  bank. 

In  East  River  National  Bank  v.  Gore,  57  N.  Y.  597,  it 
was  held  that  where  one  pays  a  debt  due  by  him  to  a 
bank  upon  the  demand  of  an  officer  thereof,  whom  he 
finds  employed  in  its  business,  to  said  officer  over  its 
counter,  without  knowledge  that  the  officer's  author- 
ity is  so  limited  that  he  is  not  authorized  to  receive 
money,  it  is  payment  to  the  bank,  and  the  latter  is 
bound  thereby.  In  the  case  last  named  we  think  the 
law  is  correctly  stated. 

In  Thatcher  v.  Bank,  supra,  Duer,  J.,  at  the  conclu- 
sion of  the  opinion,  took  occasion  to  say  that  he  would 
not  have  it  understood  that  the  court  held  that  the 
bookkeeper  might  not  be  held  liable  by  proper  evi- 
dence of  such  general  usage  as  was  alleged  in  the  com- 
plaint, and  reply  in  that  case,  but  that  no  evidence  of 
such  usage  was  given. 

In  the  case  at  bar,  the  jury  did  not  find  where  the 
payments  in  controversy  were  made,  except  one  of 

I ,  which  they  found  was  paid  to  Hadley  at 

Atlanta,  Qa.  No  interrogatory  was  propounded  to 
them  to  elicit  this  information.  No  finding  that  they 
were  made  at  the  bank,  or  in  the  usual  course  of  busi- 
ness. The  bank  was  located  and  doing  business  at 
Plainfield,  Indiana.  Upon  the  plea  of  payment,  the 
burden  was  upon  the  appellant  to  show  circumstances 
which  made  the  payment  to  an  officer  of  the  bank, 
under  the  law,  payment  to  the  bank.  In  the  absence 
of  such  findings  it  will  be  presumed  that  the  evidence 
did  not  warrant  them. 

Appellant  next  claims  that  the  trial  court  erred  in 
awarding  the  possession  of  an  elevator,  included  in 
the  mortgage,  to  the  appellee,  for  the  reason  that  ap- 
pellant leased  the  elevator  with  the  knowledge  and 
consent  of  the  president  and  cashier  of  the  bank  to  one 
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Kenney,  and  that  the  time  for  which  it  was  leased  had 
not  expired,  and  that  Kenney  was  still  occupying  it 
under  said  lease.  The  jury  found  that  the  elevator 
was  leased  with  the  consent  of  Hadley,  but  did  not 
find  whether  it  was  before  or  after  the  assignment  of 
the  mortgage.  They  find  that  the  cashier  of  the  bank 
had  knowledge  of  the  lease.  Neither  the  consent  of 
Hadley  after  he  had  assigned  the  mortgage,  nor  the 
knowledge  of  the  cashier  of  the  bank  would  bind  the 
bank.  Without  the  authority  of  the  directors  the 
president's  consent  to  this  lease  would  not  bind  the 
bank. 

The  motion  for  judgment  by  appellant  was  for  a 
general  judgment  on  the  verdict.  It  is  true  that  the 
possession  of  the  defendant  must  have  been  either 
actual  or  constructive.  The  facts  found,  we  think, 
show  the  defendant  to  have  been  in  the  constructive 
possession  of  the  elevator.  If  the  elevator  had  been 
the  only  property  involved,  and  appellee  had  failed  be- 
cause the  title  and  right  to  possession  were  in  another, 
appellant  might  justly  claim  judgment  for  costs,  but 
that  is  not  the  case  before  us. 

Appellant  contends  further  that  there  is  no  finding 
that  the  mortgage  was  executed,  while  conceding  the 
rule  to  be  that  a  finding  that  a  written  instrument  has 
been  executed  includes  as  a  necessary  incident  its 
delivery,  yet  that  the  jury  have  found  the  mortgage  in 
question  was  never  delivered  to  the  mortgagee. 

The  execution  of  the  mortgage  was  not  in  issue  in 
the  sense  that  the  proof  of  its  execution  was  necessary 
before  reading  it  in  evidence.  There  was  no  verified 
plea  putting  it  in  issue.  Carver  v.  Carver,  97  Ind.  497; 
Unthank  v.  Henry  County  Turnpike  Co.,  6  Ind.  125. 

Appellant  had  been  notified  by  reference  to  the 
mortgage  and  the  transfer  by  assignment  in  the  com- 
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plaint  as  provided  by  section  364,  R.  S.  1881,  and  did 
not  deny  its  execution  by  plea  under  oath. 

Two  sets  of  interrogatories  were  propounded  to  the 
jury,*  one  set  presumably  prepared  by  counsel  for  ap- 
pellant, and  the  other  by  counsel  for  appellee.  In  an- 
swer to  an  interrogatory  in  each  set  the  jury  find  that 
the  mortgage  was  executed.  They  further  find  that  it 
was  duly  recorded  in  the  county  in  which  the  mort- 
gagor resided,  within  the  time  prescribed  by  the  stat- 
ute, and  that  it  was  assigned  in  writing  by  Hadley  to 
the  appellee.  In  answer  to  another  interrogatory  they 
say  that  it  was  never  delivered  to  the  mortgagee.  And 
these  answers,  appellant  contends,  are  antagonistic, 
and  destroy  each  other. 

The  failure  to  have  the  assignment  recorded  pursu- 
ant to  the  provisions  of  section  1093,  R.  S.  1881,  would 
not  render  the  assignment  void  as  contended  by  appel- 
lant's counsel,  except  as  to  subsequent  purchasers. 
Connecticut  Mutual  Life  Ins.  Co.  v.  Talbot,  113  Ind.  373. 

The  acknowledgment  of  an  assignment  before  an 
officer  duly  authorized  to  take  such  acknowledgment 
is  only  necessary  to  entitle  it  to  record.  The  absence 
of  a  finding  in  the  case  at  bar  that  the  assignment  was 
recorded  is  not,  therefore,  material. 

Appellant  contends  that  the  interrogatory,  in  an- 
swer to  which  the  jury  find  that  the  mortgage  was  ex- 
ecuted, calls  for  a  conclusion  of  fact,  meaning,  presum- 
ably, a  conclusion  of  law.  Appellant  having  himself 
propounded  an  interrogatory  to  elicit  the  answer  in 
question,  he  cannot  now  be  heard  to  object  to  it.  The 
findings  are  not  necessarily  antagonistic.  The  finding 
that  the  mortgage  was  not  delivered  to  the  mortgagee 
does  not  confiict  the  finding  that  it  was  executed.  It 
may  have  been  delivered  to  his  agent.  Had  there  been 
any  question  as  to  its  execution,  appellant,  by  submit- 
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ting  proper  interrogatories,  could  iiave  tiad  thie  jury 
find  tlie  facts. 

We  find  no  error  in  the  record  for  wliicli  tlie  judg- 
ment sliould  be  reversed. 

Judgment  affirmed. 


Cox,  Receiver,  v.  The  Bank  of  Westfield. 

[No.  2.250.    FQed  October  7,  1897.] 

Bnxs  AND  Notes.— IndoraemmU  of  Note  Not  Negotiable,— Notice  to 
Maker. — Any  one  who  purchases  a  note  not  governed  by  the  law 
merchant,  should  at  once  notify  the  maker  of  the  change  of  owner- 
ship, if  he  desires  to  be  protected  from  defenses  afterward  acquired 
by  the  maker,    pp.  1849,  250. 

ErmsNOB. — Sufficiency  of  to  Show  Notice  to  Maker  of  Indoraement.— 
In  an  action  on  a  note  not  governed  by  the  law  merchant,  there 
was  evidence  that  the  note  sued  on  was  given  in  renewal  of  an- 
other note  which  wss  held  by  plaintiff  bank  as  collateral  security 
for  a  debt  due  from  -pAjoe,  and  that  at  the  time  of  the  renewal  the 
payee  was  informed  that  it  would  be  necessary  to  get  the  old  note 
from  the  bank.  Held,  that  there  was  evidence  showing  that  de- 
fendant had  notice  of  the  indorsement  of  the  note  to  plaintiff  at 
the  time  it  was  made.    pp.  S50,  £61. 

Appeal  and  Ebrob. — Motion  for  New  Trial.-^Exceasive  Recovery.-^ 
Where,  according  to  the  pleadings  and  evidence,  the  judgment 
must  necessarily  have  been  for  the  appellee  in  some  amount,  the 
question  as  to  the  correctness  of  the  judgment  can  only  be  raised 
by  a  specification  in  the  motion  for  a  new  trial  directly  assailing  the 
amount  of  recovery,  p.  £61. 

From  the  Hamilton  Circuit  Court.     Affirmed. 

Bitter  &  Baker  and  Christian  &  Christian^  for 
appellant. 

Kane  &  Kaiie,  F.  E.  Gavin,  C.  F.  'Coffin  and  T.  P. 
Davis,  for  appellee. 

Henley,  J. — ^This  action  was  brought  against  the 
appellant  upon  a  promissory  note.  The  note  had  been 
executed  by  the  Noblesville  Lumber  Company  and 
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was  payable  to  the  Central  Furniture  and  Lumber 
Company,  and  was  by  the  payee  endorsed  to  the  appel- 
lee. The  note  was  one  not  governed  by  the  law  mer- 
chant. At  the  time  suit  was  instituted  on  the  note, 
appellant  held  several  items  of  indebtedness  against 
the  Central  Furniture  and  Lumber  Company,  the  orig- 
inal payee  of  the  note,  and  asserted  these  claims  by 
way  of  set-oflf  to  appellee's  demand.  There  was  a  trial 
by  the  court,  and  a  finding  in  favor  of  appellee  in  the 
sum  of  f308.88,  for  which,  on  appellant's  motion  for  a 
new  trial,  judgment  was  rendered  in  favor  of  appellee. 
The  errors  complained  of  in  the  motion  for  a  new  trial 
are  three: 

First — That  the  decision  of  the  court  is  contrary  to 
law. 

Second — ^That  the  decision  of  the  court  is  contrary 
to  the  evidence ;    and. 

Third — ^That  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence. 

The  only  error  assigned  to  this  court  is  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial. 
The  evidence  is  before  us,  and  we  have  carefully  ex- 
amined it.  No  evidence  was  introduced  by  the  appel- 
lee, tending  to  show  that  the  indebtedness  held  by 
appellant  and  pleaded  as  a  set-off  to  appellee's  note, 
was  not  justly  due  appellant  from  the  maker  of  the 
note.  Was  there  any  evidence,  then,  showing  that  the 
appellant  had  notice  of  the  indorsement  of  the  note  in 
suit  to  appellee,  before  the  time  the  indebtedness  of 
the  original  payee  of  the  note  was  contracted  with  the 
appellant?  It  is  upon  this  point  alone. that  counsel 
for  appellant  contend  that  the  evidence  is  not  only  in- 
sufficient, but  wholly  wanting.  It  is  a  most  salutary 
rule,  and  one  which  the  courts  should  strictly  enforce, 
that  any  one  who  purchases  a  note  not  governed  by  the 
law  merchant,  should  at  once  notify  the  maker  of  the 
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change  of  ownership,  if  he  desires  to  be  protected 
from  defenses  afterward  acquired  by  the  maker;  and 
the  maker  of  the  note  is  thus  placed  upon  his  guard 
and  warned  not  to  extend  credit  to  the  payee,  upon  the 
supposition  that  the  same  will  be  a  credit  upon  his 
contract  when  the  time  for  settlement  arrives. 

It  appears  from  the  evidence  of  A.  E.  Pinkham,  who 
was  the  secretary  of  the  Central  Lumber  and  Furni- 
ture Company,  that  prior  to  the  execution  of  the 
f250.00  note  sued  on,  the  Noblesville  Lumber  Com- 
pany owed  the  Central  Lumber  and  Furniture  Com- 
pany a  note  for  $500.00,  and  that  this  f 500.00  note 
was  settled  by  payment  of  $250.00  and  the  execution 
of  the  $250.00  note,  of  which  the  note  sued  on  herein  is 
a  renewal;  that  the  $500.00  note  was,  at  the  time  it 
was  so  settled,  held  by  appellee  as  collateral  security 
for  a  debt  due  appellee  from  the  payee  of  said  note; 
that  after  the  payment  of  the  $500.00  note  in  the  man- 
ner aforesaid,  the  said  Pinkham  procured  said  note 
from  appellee  and  delivered  it  to  appellant;  that  when 
the  $250.00  note  was  renewed,  witness  stated  to  ap- 
pellant that  he  would  have  to  get  the  old  note  from 
the  bank  (appellee)  and  send  it  to  him;  that  on  the 
occasion  of  the  delivery  to  the  appellant  of  the  $500.00 
note,  which  had  been  previously  paid  by  the  execu- 
tion of  the  note  for  $250.00,  and  the  check  for  the 
same  amount,  it  was  found  that  there  was  owing  from 
the  Central  Lumber  and  Furniture  Company  to  the 
Noblesville  Lumber  Company,  $50.76.  Counsel  then 
asked  witness  the  following  question:  "Q.  State 
what  was  said  and  done  there?  A.  I  offered  to  give 
him  a  note  in  settlement,  he  [appellant]  asked  me  to 
settle  the  amount  of  the  settlement  on  the  note  the 
bank  [appellee]  held.  I  told  him  we  did  not  care  to  do 
that;  the  matter  was  passed  off.  In  the  talk  I  told  him 
we  had  been  taking  their  paper;  they  could  take  ours; 
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and  we  then  gave  him  [appellant]  a  note  in  final  set- 
tlement of  the  account.^' 

It  cannot  be  said  that  there  was  no  evidence  to  sus- 
tain the  finding  of  the  lower  court.  The  weight  of  the 
evidence  and  the  question  of  whether  or  not  the  lower 
court  erred  in  this  cause  in  rendering  judgment 
against  appellant  upon  the  evidence  as  it  appears  in 
the  record,  are  questions  this  court  cannot,  under  the 
decisions  of  the  appellate  courts  of  this  State,  pass 
upon.  What  we  have  heretofore  said  would  dispose 
of  this  cause,  assuming  that  the  question  herein 
argued  is  properly  raised  by  the  motion  for  a  new 
trial. 

It  is  .contended  by  counsel  for  appellee,  that  as  the 
judgment  in  this  cause  must  necessarily  have  been 
for  the  appellee  in  some  amount,  even  if  the  set-offs 
pleaded  by  appellant  had  all  been  allowed  him,  that 
the  question  herein  argued  is  not  properly  raised  in 
this  cause  by  any  of  the  reasons  specified  in  the  mo- 
tion for  a  new  trial,  and  that  the  question  as  to  the  cor- 
rectness of  the  judgment  can  only,  under  such  circum- 
stances, be  raised  by  a  specification  in  the  motion  for 
a  new  trial  directly  assailing  the  amount  of  the  re- 
covery. 

Appellee's  position  upon  the  question  is  well  taken. 
Section  568,  Burns'  R.  S.  1894  (559,  R  S.  1881);  Law: 
son  v.  Htlgenberg,  "77  Ind.  221;  ChapUnd  v.  Sullivan^ 
128  Ind.  50;  Davis  y.  Montgomery^  123  Ind.  587;  Olohe 
Accident  Ins.  Co.  v.  Helwig^  13  Ind.  App.  539;  El- 
liott's App.  Proced.,  sections  855,  856. 

The  judgment  of  the  lower  court  is  affirmed. 


Bond,  Administkator,  v.  Holloway. 

[No.  2,119.    Filed  October  8. 1897.] 

BnjiS  AND  Notes. — Indornement  of  Note  to  Co-Payee, — Liability. — A 
promissory  note  was  made  payable  to  the  order  of  two  persons,  one 
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of  whom  assigned  his  interest  in  the  note  to  his  co-payee  by  the  fol- 
lowing indorsement  on  the  back  thereof:  '*I  sign  over  my  interest 
on  the  within  note  to  Orlando  C.  Saffell."  Heldf  that  the  assign- 
ment merely  transferred  the  assignor's  interest  in  the  note,  and  did 
not  make  him  liable  as  an  indorser. 

From  the  Henry  Circuit  Court.  Affirmed. 

J.  M.  Morris^  D.  W.  Chambers,  W.  A.  Brown  and 
Jam^s  Browrij  for  appellant. 

M.  E.  Forkner  and  W.  O,  Barnard^  for  appellee. 

Wiley,  C.  J. — Appellant  sued  the  appellee  upon  a 
promissory  note  for  |650.00,  dated  December  26, 1890, 
payable  to  the  order  of  Orlando  Saffell  and  Jason  Hol- 
loway, due  December  26,  1893,  and  payable  at  a  bank 
within  this  State,  said  note  being  signed  by  George 
Bell.  On  the  back  of  the  note  were  the  following  in- 
dorsements :  "December  26, 1890,  On  the  above  date 
I  sine  over  my  interest  on  the  within  note  to  Orlando 
C.  Saflfell.  (Signed)  Jason  Holloway.''  "January  6, 
1893.  For  value  received  I  assine  my  interest  in  the 
within  note  to  George  N.  Byer,  without  recourse  after 
December  25,  1893.    (Signed)  Orlando  SafiFell." 

The  complaint  ave^s  that  said  note  was  executed 
jointly  to  said  Saffell  and  Holloway,  and  that  each  of 
them  owned  a  half  interest  thereof;  that  December 
26,  1890,  the  said  Holloway  sold  and  delivered  to  the 
said  Saflfell  his  one-half  interest  in  said  note,  and 
made  and  executed  his  unqualified  and  unrestricted 
indorsement  thereon;  that  on  the  6th  day  of  January, 
1893,  said  Saffell  sold,  assigned,  and  delivered  said 
note  to  plaintiff's  decedent  for  value,  and  that  he  made 
a  restricted  indorsement  thereon;  that  at  the  maturity 
of  said  note  the  said  Bell,  the  maker  thereof,  was 
wholly  and  notoriously  insolvent,  and  had  remained 
insolvent  ever  since;  that  said  note  was  purchased  by 
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said  decedent  upon  the  faith  of  the  indorsement  there- 
of by  said  Holloway,  he  being  wholly  ignorant  of  the 
financial  condition  of  the  maker  of  said  note. 

To  this  complaint  a  demurrer  was  sustained  for 
want  of  sufficient  facts,  and  the  appellant  declining 
to  plead  further,  judgment  was  entered  against  him 
for  costs. 

The  assignment  of  error  calls  in  review  the  action 
of  the  trial  court  in  sustaining  the  demurrer  to  the 
complaint.  The  only  question  for  our  decision  is,  is 
the  appellee,  Holloway,  liable  as  an  indorser  by  reason 
of  his  assignment  of  his  interest  in  the  note  to  his  co- 
payee,  Saffell? 

This  exact  question  has  never  been  decided  in  this 
State,  and,  in  fact,  we  are  unable  to  find  any  authority 
directly  in  point.  The  question,  therefore,  must  be  de- 
cided on  principle. 

On  the  part  of  the  appellee,  it  is  contended  that  by 
his  assignment  of  his  interest  in  the  note  to  Saffell, 
he  did  not  assume  the  liability  of  an  indorser,  and 
was  not  chargeable  as  such.  On  the  contrary,  appel- 
lant claims  that  appellee's  indorsement  of  the  note 
was  an  unqualified  one,  and  that  he  is  liable  thereon. 

Appellant,  in  his  brief,  announces  two  propositions: 
(1)  That  the  appellee  is,  primu  facie,  liable  by  reason  of 
his  indorsement;  and  (2)  that  it  is  a  question  of  fact 
and  not  one  of  law  whether  the  appellant's  testator 
was  chargeable  with  notice  of  limitations  or  restric- 
tions of  appellee's  indorsement  to  Saffell. 

We  are  not  favored  by  any  argument  on  behalf  of 
the  appellant.  Some  authorities  are  cited,  but  no  ar- 
gument is  attempted.  In  support  of  their  first  prop- 
osition counsel  for  appellant  have  cited  the  following 
cases:  Oroves  v.  Ruby,  24  Ind.  418;  Rtissell  v.  Stoan,  16 
Mass.  314;  Ooddard  v.  Lyman,  14  Pick.  268. 

In  Groves  v.  Ruby,  svpra,  the  only  question  decided 
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which  is  pertinent  here,  is  that,  one  of  two  joint  payees 
of  a  note  may  assign  his  interest  therein  to  a  third 
person,  and  that  such  assignee,  together  with  the  re- 
maining payee  of  the  note,  may  proceed  jointly  against 
the  maker  to  collect.  It  W9.s  there  held  that  by  such 
assignment  the  equitable  interest  of  the  assignee 
passed  to  the  assignor.  No  question  is  presented  or 
discussed  touching  the  liability  of  the  assignor  as  an 
indorser. 

In  Russell  v.  Sioan,  supra^  appellee  executed  a  note 
to  Jeffrey  &  Russell,  and  they  indorsed  the  note  to 
Joseph  Jeffrey,  one  of  the  firm,  and  the  only  question 
decided  was  that  such  indorsement  vested  in  the  in- 
dorsee the  full  title  to  the  note. 

In  Goddard  v.  LymaUy  supray  it  was  held  that  a  ne- 
gotiable note  payable  to  three  payees  jointly  may  be 
legally  transferred  by  an  indorsement  by  two  of  them 
to  a  third  payee  and  a  stranger. 

After  careful  examination  of  the  authorities  cited 
by  appellant  in  support  of  his  first  proposition,  we  are 
constrained  to  say  they  are  not  in  point,  and  have  no 
bearing  upon  the  question  at  all.  As  the  point  for  de- 
cision is  a  new  one,  and  of  a  general  commercial  inter- 
est, we  have  considered  it  with  much  care,  with  the 
end  in  view  of  reaching  a  correct  conclusion  upon 
principle. 

The  common  law  rule  was  that,  where  two  or  more 
persons,  not  partners,  were  the  payees  in  a  promissory 
note,  an  indorsement  by  all  of  them  was  necessary  to 
pass  title.    2  Parsons,  Bills  and  Notes,  4. 

This  rule,  however,  has  been  somewhat  modified, 
and  it  is  now  the  settled  law  in  many  jurisdictions 
that  a  part  of  a  written  contract  may  be  assigned,  and 
such  assignment  vests  in  the  assignee  the  assignor's 
interest  in  the  contract,  in  equity.  Oroves  v.  Ruby, 
supra;  Wood  v.  Wallace,  24  Ind.  226;  2  Story's  Eq. 
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Jurisppudence,  section- 1044.  But  it  has  nowhere  been 
held  that  such  an  assignment  is  an  unqualified  in- 
dorsement, and  that  the  assignor  is  liable  to  the  holder 
on  his  indorsement.  On  the  contrary,  it  has  been  held, 
and  we  think  upon  sound  principle,  that  where  one 
of  two  joint  payees  of  a  promissory  note  assigns  to 
his  co-payee  all  of  his  right,  title,  and  interest  therein, 
such  co-payee  and  assignee  cannot  maintain  an  ac- 
tion against  the  assignor  on  his  indorsement.  1  Daniel 
on  Neg.  Instr.,  page  629,  section  701a ;  Caverick  v.  Vick- 
ery,  2  Doug.  653;  Foster  v.  Hilly  36  N.  H.  526;  Chitty  on 
Bills  and  Notes,  57. 

Mr.  Daniel  bases  the  doctrine  of  such  assignor  not 
being  chargeable  as  an  indorser,  upon  the  ground  that 
such  assignment  only  passes  an  equitable  interest  in 
the  note.  1  Daniel,  Neg.  Instr.,  supra.  As  such  an  as- 
signment, therefore,  only  passes  an  equitable  interest, 
and  the  assignor  not  being  liable  to  his  original  co- 
payee  as  an  indorser,  the  interesting  question  presents 
itself,  upon  what  principle  can  such  assignor  be  liable 
as  an  indorser  to  a  subsequent  assignee  of  the  instru- 
ment? 

It  being  everywhere  held  that  such  an  assignment 
only  passes  an  equitable  interest,  we  think,  it  comes 
within  the  meaning  of  restricted  indorsements,  under 
the  mercantile  law.  In  the  case  under  consideration, 
appellee's  indorsement  was  as  follows :  "Dec.  26, 1890. 
On  the  above  date  I  sine  over  my  interest  on  the  with- 
in note  to  Orlando  C.  Saffell."  This,  we  think,  must  be 
held  to  be  merely  a  transfer  of  appellee's  interest  in 
the  note  to  his  co-payee,  Saffell,  and  his  interest  there- 
in was  the  one-half  of  the  note  and  his  right  of  action 
against  the  maker  alone. 

Hailey  v.  Foleoner^  32  Ala.  536,  is  very  similar  to  the 
case  at  bar.  The  indorsement  of  the  payee  was  as  fol- 
lows:   "For  value  received  this  28th  day  of  February, 
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1850,  J.  transfer  unto  John  H.  Hailey  all  my  right  and 
title  in  the  within  note,  to  be  enjoyed  in  the  same  man- 
ner as  may  have  been  by  me."  The  supreme  court  of 
Alabama,  speaking  by  Rice,  C.  J.,  said:  "The  indorse- 
ment here  relied  on  by  the  plaintiff  is  not  in  the  com- 
mon form,  but  substantially  different  therefrom.  *  *  * 
Any  words  in  an  indorsement,  which  clearly  demon- 
strate the  intention  of  the  indorser  to  make  it  a  quali- 
fied one  will  have  the  effect  to  make  it  such.  ♦  ♦  ♦ 
It  is  well  settled,  that  where  there  are  general  words 
alone  in  an  indorsement,  they  shall  be  taken  most 
strongly  against  the  indorser.  But  ^it  is  a  general  and 
reasonable  rule,  that  more  general  words  in  an  instru- 
ment shall  be  restrained  by  other  expressions  more 
limited  in  the  same  instrument;'  and  for  the  purpose 
of  ascertaining  the  intent,  every  part  and  word  of  the 
instrument  is  to  be  considered." 

And,  in  the  case  from  which  we  have  just  quoted,  it 
was  held  that  there  could  be  no  recovery  upon  the  in- 
dorsement either  at  common  law  or  commercial  law. 
See,  also,  Jackson  v.  Stackhouse,  1  Co  wen,  122;  Lyman 
V.  Clarky  9  Mass.  ♦235;  Rich  v.  Lord,  18  Pick.  325. 

In  Michigan,  the  negotiable  character  of  a  promis- 
sory note  is  destroyed  by  an  indorsement  by  a  payee 
transferring  only  his  right,  title,  .and  interest  in  it  to 
another.    Anhi  v.  Teomans,  39  Mich.  171. 

In  Vincent  v.  Horlock,  1  Campb.  442,  it  was  held  that 
the  words,  "Pay  the  contents  to  A,"  indorsed  on  the 
paper  was  a  mere  transfer  so  far  as  it  authorized  pay- 
ment to  be  made  to  A,  and  it  did  not  render  the  writer 
liable  as  an  indorser. 

In  the  case  under  consideration,  we  think  it  clearly 
appears  from  the  language  used  in  the  assignment  by 
the  appellee,  that  he  merely  intended  to  transfer  his 
interest  in  the  note  to  his  co-payee,  and  that  such  an 
assignment  was  not  an  indorsement  which  charged 
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him  as  an  indorser  of  negotiable  paper  under  the  rules 
of  commercial  law,  and  that  this  fact  being  patent 
upon  the  face  of  the  writing,  all  subsequent  pur- 
chasers were  chargeable  with  notice  thereof. 

For  the  purpose  of  determining  the  sufficiency  of 
the  complaint,  we  do  not  deem  it  necessary  to  discuss 
or  decide  the  second  proposition  of  appellant,  as  above 
stated,  and  we  decline  to  do  so. 

Our  conclusion,  therefore,  is  that  the  complaint  does 
not  state  a  cause  of  action  against  the  appellee,  and 
that  there  was  no  error  in  sustaining  a  demurrer 
thereto. 

Judgment  affirmed. 


The  Importers*  and  Traders'  National  Bank  v. 

Knight. 

[No.  2,131.     Filed  October  8,  1897. 

AXVRAI4  iLND  Ebbob. — BlU  of  Exceptions. — ^A  biU  of  exceptions  that 
was  not  filed  with  the  clerk  after  it  was  signed  by  the  judge  is  no 
part  of  the  record,    p.  £58. 

Samb.  — Leave  to  Withdraw  Record  f or  Amendment^  When  Not  Granted. 
— ^A  motion  for  leave  to  withdraw  record  in  order  that  the  trial  judge 
may  file  the  biU  of  exceptions  as  provided  by  statute,  where  the 
cause  has  been  submitted  to  the  Appellate  Court  for  more  than  a 
year,  wiU  be  overruled,    pp.  £68,  £69. 

« 

From  the  Delaware  Circuit  Court.    Affirmed. 

Wood  &  ElUs^  A.  M.  Wagner,  J.  Bingham  and  J. 
R.  Long,  for  appellant. 

W.  W.  Orvj  for  appellee. 

Blacsk,  J. — The  questions  which  the  appellant  has 
sought  to  present  cannot  be  decided,  if,  as  suggested 
by  counsel  for  the  appellee,  the  bill  of  exceptions  in 

Vol.  18—17 
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the  transcript  purporting  to  contain  the  evidence  and 
the  instructions  to  the  jury  may  not  properly  be  re- 
garded as  a  part  of  the  record.  Immediately  preced- 
ing the  bill  of  exceptions  is  the  following:  "Be  it  re- 
membered that  on  the  12th  day  of  July,  1895,  the 
following  bill  of  exceptions  was  filed  in  the  clerk's 
office  of  the  Delaware  Circuit  Court,  in  these  words, 
to  wit :"  At  the  end  of  the  bill,  immediately  preceding 
the  signature  of  the  judge,  is  the  following:  "And 
now,  this  12th  day  of  July,  1895,  plaintiff  tenders  this 
its  bill  of  exceptions,  and  prays  that  the  same  may  be 
signed,  sealed,  and  made  a  part  of  the  record,  which  is 
done,  this  13th  day  of  July,  1895." 

It  does  not  appear  that  the  bill  was  filed  after  it  was 
signed  by  the  judge.  In  Makepeace  v.  Bronnenberg^  146 
Ind.  243,  where,  so  far  as  the  record  disclosed,  the  only 
filing  of  a  bill  of  exceptions  set  out  in  the  transcript 
was  before  it  was  signed  by  the  judge,  our  Supreme 
Court  refused  for  this  reason  to  treat  it  as  part  of  the 
record.  The  court  said:  "The  settling  and  signing  of 
a  bill  of  exceptions  is  a  judicial  act,  and  in  the  absence 
of  the  judge's  signature  it  can  have  no  existence  or 
validity.  After  it  has  received  his  signature  it  must 
be  filed  in  order  to  become  a  part  of  the  record."  See, 
also,  Louisville,  etc.,  R.  R.  Co.  v.  Schmidty  147  Ind.  638. 

We  must  sustain  the  appellee's  objection,  and  hold 
that  the  bill  is  not  a  part  of  the  record. 

The  appellant  has  filed  its  motion  in  this  court  for 
permission  to  withdraw  the  record  from  the  files  of 
the  court,  to  have  the  judge  of  the  Delaware  Circuit 
Court  file  this  bill  of  exceptions  with  the  clerk  of  that 
court  in  the  clerk's  office  of  that  county,  "and  there- 
upon cause  said  clerk  to  amend  said  record  by  show- 
ing the  filing  of  said  bill  of  exceptions  with  the  clerk 
of  said  court,  and  recertify  the  same  as  amended  to 
this  court." 
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The  transcript  for  this  appeal,  with  the  appellant's 
assignment  of  error,  was  filed  in  the  office  of  the  clerk 
of  this  court  on  the  6th  of  June,  1896,  a  short  time  be- 
fore the  expiration  of  the  period  within  which  an  ap- 
peal could  be  brought,  the  judgment  below  having 
been  rendered  on  the  31st  of  May,  1895.  The  cause 
was  submitted  on  the  5th  of  June,  1896,  and  briefs 
upon  the  merits  have  been  filed  by  both  parties.  The 
motion  for  permission  to  withdraw  the  record  above 
mentioned  was  filed  on  the  22d  day  of  June,  1897. 

The  duty  of  counsel  to  examine  the  transcript  be- 
fore it  is  filed,  and  the  necessity  of  bringing  before  this 
court  a  perfect  record  need  not  be  dwelt  upon. 

The  application  of  the  appellant  is  for  permission 
to  place  the  bill  of  exceptions  in  the  hands  of  the  trial 
judge,  where  it  was  more  than  two  years  ago,  when 
he  signed  it,  so  that  he  may  hereafter  cause  it  to  be 
filed.  The  statute,  section  641,  Burns'  R.  S.  1894  (629, 
Horner^s  R.  S.  1896),  provides  that  the  party  objecting 
within  the  time  allowed,  must  present  the  bill  of  ex- 
ceptions to  the  judge,  "which,  if  true,  he  shall 
promptly  sign  and  cause  it  to  be  filed  in  the  cause;  if 
not  true,  the  judge  shall  correct,  sign,  and  cause  it  to 
be  filed  without  delay.  When  so  filed  it  shall  be  a  part 
of  the  record;  and  delay  of  the  judge  in  signing  and 
filing  the  same  shall  not  deprive  the  party  objecting, 
of  the  benefit  thereof." 

The  bill  is  not  part  of  the  record  of  the  cause  until 
filed  therein.  It  is  not  asked  by  the  appellant  that  we 
require  that  a  part  of  the  record  existing  in  the  court 
below,  but  not  properly  shown  in  the  transcript  here, 
be  certified  up  to  this  court,  nor  does  it  seek  delay  un- 
til it  shall  have  caused  an  entry  to  be  made  in  the 
court  below  nunc  pro  tunc,  with  the  purpose  of  taking 
the  proper  proceedings  to  bring  it  before  us  when 
made;  but  it  asks  permission  to  seek  the  making  of  an 
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original  part  of  the  record  in  a  cause  long  after  the 
time  allowed  by  law  to  appeal  from  the  judgment 
therein,  and  long  after  the  bringing  of  the  appeal,  and 
when  the  cause  is  ready  for  decision  here. 

The  provision  of  the  statute  relating  to  delay  of  the 
judge  in  signing  and  filing,  contemplates  his  retention 
of  the  bill  in  his  possession  or  control,  and  not  a  sign- 
ing or  filing  upon  a  new  presentation  such  as  is  here 
proposed.  No  delay  of  the  judge  is  suggested,  and  it 
is  in  eCfect  admitted  that  the  bill  in  the  transcript  is 
not  a  part  of  the  record,  either  in  this  court  or  in  the 
court  below,  it  never  having  been  filed. 

If  such  an  application  ought  to  be  granted  in  any 
case,  it  would  seem  that  the  delay  in  making  it  in  this 
case  would  be  sufficient  reason  for  denying  it. 

The  motion  for  leave  to  withdraw  the  record  is  over- 
ruled, and  the  judgment  is  affirmed. 


Sherwood  v.  The  State. 

[No.  2,447.     Filed  October  12,  1897.] 

Appeal  and  Error. — BiU  of  ExcepHons. — Longhand  Manuscript  of 
Evidence. — ^A  bill  of  exceptions,  to  become  a  part  of  the  record,  must 
be  filed  with  the  clerk  after  it  was  signed  by  the  judge,     p.  SSL 

Same. — Motion  in  Arrest  of  Judgment, — A  motion  in  arrest  of  judg- 
ment in  the  following  words  :  '  *  The  defendant  in  the  above  entitled 
cause  moves  the  court  in  arrest  of  judgment  for  the  reason  that  the 
facts  proved  by  the  State  do  not  constitute  an  offense  against  the 
statute/'  presents  no  question  to  the  court  for  decision,    pp.  261, 

Prom  the  DeKalb  Circuit  Court.     Affirmed. 

J.  F.  Shuman  and  C.  M.  Phillips^  for  appellant. 

W.  A.  Ketchanij  Attorney- General,  Merrill  Moores 
and  A.  E.  Davis,  for  State. 

Henley,  J. — It  is  first  contended  by  counsel  for  ap- 
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pellee  in  this  cause  that  the  bill  of  exceptions  is  not 
properly  in  the  z'ecord.  The  record  shows  that  the 
longhand  manuscript  of  the  evidence  was  £Qed  with 
the  clerk  February  6, 1897;  that  the  bill  of  exceptions 
embodying  the  evidence  was  signed  by  the  trial  judge 
March  1,  1897,  but  the  record  nowhere  shows  in  any 
manner  the  filing  of  the  bill  of  exceptions  with  the 
clerk  after  its  being  authenticated  by  the  signature  of 
the  judge.  It  was  necessary  that  the  bill  of  exceptions 
be  so  filed  in  order  that  it  become  a  part  of  the  record. 
Kelso  Y.  KelsOy  16  Ind.  App.  615;  Makepeace  v.  Bron- 
nenbergy  146  Ind.  243;  Dreyer  v.  Hart,  147  Ind.  406. 

Appellant  has  assigned  error  to  this  court  as  fol- 
lows: 

First.  That  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

Second.  That  the  court  erred  in  overruling  appel- 
lant's motion  in  arrest  of  judgment  in  said  cause. 

The  first  error  assigned  cannot  be  considered  in  the 
absence  of  the  evidence.  Section  1912,  Burns'  R.  S. 
1894,  provides  that  a  motion  in  arrest  of  judgment 
may  be  granted  by  the  court  for  either  of  the  following 
causes: 

"First.  That  the  grand  jury  which  found  the  in- 
dictment had  no  legal  authority  to  inquire  into  the  of- 
fense charged,  by  reason  of  its  not  being  within  the 
jurisdiction  of  the  court. 

"Second.  That  the  facts  stated  in  the  indictment 
or  information  do  not  constitute  a  public  offense." 

The  motion  in  arrest  of  judgment  filed  in  this  cause 
was,  omitting  the  formal  parts,  as  follows:  "The  de- 
fendant in  the  above-entitled  cause  moves  the  court  in 
arrest  of  judgment  for  the  reason  that  the  facts  proved 
'  by  the  State  do  not  constitute  an  offense  against  the 
statute." 
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The  motion  presented  no  question  to  the  court  for 
decision,  and  was  properly  overruled. 
We  find  no  error  presented  by  the  record  herein. 
Judgment  affirmed. 

Mendenhall  et  al.  v,  Stewart,  Executrix. 

[No.  2,144.    Filed  October  18,  1887.J 

Ck)N8PiRA0Y. — Conspirators  Bound  by  Acta  and  Declarations  of  Co- 
Conspirators. — ^Where  there  is  a  conspiracy  between  two  or  more 
persons  to  do  an  unlawful  act,  each  person  engaged  in  the  conspiracy 
is  liable  for  the  acts  and  declarations  of  the  others  done  and  made 
in  furtherance  of  the  conspiracy,    p.  265, 

Fraud. — False  Statement  in  Letter  of  Credit. — ^Where  a  person  falsely 
represents  in  a  letter  of  credit  that  the  party  seeking  credit  is  worth 
a  certain  sum  of  money  over  and  above  his  indebtedness,  and  thereby 
induces  i^  extension  of  credit,  a  fraudulent  purpose  will  be  imputed 
to  the  person  making  the  statement,  although  he  believed  such  state- 
ment to  be  true.    p.  267. 

Sams. — Letter  of  Credit. — False  Attestation  of  Signature, — ^Where  a 
person  subscribes  his  name  to  a  letter  of  credit  attesting  a  signature 
to  such  letter,  knowing  the  same  to  be  false,  and  knowing  the  state- 
ments therein,  representing  the  person  desiring  credit  to  be  worth  a 
certain  sum  of  money,  to  be  false,  and  by  reason  of  such  letter  and 
attestation  a  stock  of  goods  wa^  sold  to  the  person  named  in  the 
letter,  recovery  may  be  had  against  the  subscribing  witness  for  the 
price  of  the  goods  so  sold.    pp.  267-269, 

Inbtrucjtion. — Credibility  of  Witness.— An  instruction  that  the  jiuy 
might,  in  determining  the  credibility  of  a  witness,  consider  the  inter- 
est, if  any,  such  witness  might  have  in  the  result  of  the  trial,  is  not 
erroneous  when  taken  in  connection  with  another  instruction  given 
to  the  effect  that  no  testimony  should  be  disregarded  because  the 
witness  was  a  party,  but  that  such  testimony  should  be  considered 
along  with  all  of  the  evidence  in  the  case  fully  and  impartially. 
pp.  270,  271. 

Same. — Incomplete  Instruction, — An  instruction  is  not  erroneous  if  it 
is  correct  as  far  as  it  goes,  and  is  completed  by  other  instructions. 
,.  -'   p.  272. 

Fraud. — Conspir<icy. — Letter  of  Credit. — Where  three  persons  con- 
spired together  to  obtain  credit  for  one  of  the  number  by  writing  a 
false  letter  of  credit,  conspiracy  may  be  shown  as  a  matter  of  aggra- 
vation, but  obtaining  the  credit  by  writing  such  false  letter  is  the 
gist  of  the  action,  and  judgment  may  be  rendered  against  any  one 
or  more  of  the  defendants  therefor,    pp.  272,  27S. 
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From  the  Wayne  Circuit  Court.     Affirmed. 

Oavin,  Coffin  &  Davis y  W.  A.  Brown ^  James  Brown 
and  W.  O.  Barnard^  for  appellants. 

Albert  J.  Beveridge,  George  C.  Calvert^  M.  E.  Fork- 
ner  and  T.  J.  Study ^  for  appellee. 

Robinson,  J. — The  complaint  in  this  action  avers, 
in  substance,  that  on  and  prior  to  the  2d  day  of  June, 
1893,  appellant  Eilar  was  insolvent,  and  desired  to  pur- 
chase a  stock  of  drugs  from  appellee,  and  being  unable 
to  purchase  said  stock  on  account  of  his  insolvency, 
the  appellants,  Mendenhall,  Hoover,  and  Eilar  con- 
spired together  with  the  intent  to  fraudulently  pro- 
•  cure  from  appellee  on  the  credit  of  Eilar,  said  goods 
by  means  of  false  representations  as  to  the  credit  of 
Eilar  and  Hoover,  and  by  uttering  and  delivering  to 
appellee  a  false  letter  of  credit  as  to  the  solvency  and 
credit  of  Hoover  and  Eilar;  that  pursuant  to  said 
conspiracy,  appellants  caused  to  be  uttered  to  appel- 
lee a  false  letter  of  credit  purporting  to  be  executed 
by  Hoover  and  witnessed  by  Mendenhall,  in  which  it 
was  falsely  stated  that  said  Hoover  was  worth  three 
thousand  dollars  above  his  indebtedness,  and  in  which 
he  purported  to  guarantee  the  payment  of  all  bills  of 
goods  Eilar  might  purchase  of  appellee  to  the  amount 
of  fifteen  hundred  dollars;  that  appellee  being  igno- 
rant of  the  insolvency  of  Eilar,  and  relying  upon  said 
letter  as  to  the  solvency  of  Hoover,  and  relying  upon 
said  letter  as  genuine,  and  especially  being  assured 
thereof  by  said  Mendenhall  witnessing  the  same,  sold 
and  delivered  to  Eilar  a  bill  of  goods;  that  said  letter 
of  credit  was  fals^;  that  Hoover  did  not  execute  the 
same,  and  that  Mendenhall  did  not  see  him  execute  it, 
but  attested  the  same  without  knowing  whether  it 
was  genuine  or  not;  that  the  representations  in  said 
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letter  as  to  the  solvency  of  Hoover  were  untrue;  that 
Hoover  was  worth  nothing  above  his  indebtedness, 
and  that  all  his  property  was  at  the  time  incumbered 
for  more  than  its  value,  which  facts  Mendenhall  and 
Eilar  knew,  but  of  which  appellee  was  ignorant;  that 
shortly  after  said  sale  of  goods,  and  before  the  bills  for 
the  same  became  due,  Eilar  mortgaged  and  assigned 
all  his  property,  including  said  goods,  to  other  parties, 
and  is  wholly  insolvent;  that  said  goods  were  sold  on 
the  faith  of  the  representations  in  said  letter,  and  that 
they  would  not  have  been  sold  but  for  said  letter  and 
the  attestation  thereon  by  said  Mendenhall.  The  let- 
ter of  credit  and  a  bill  of  particulars  are  filed  with  the 
complaint  as  exhibits. 

Separate  demurrers  to  the  complaint  by  each  of  the 
appellants  were  overruled,  and  the  cause  was  put  at 
issue  by  the  general  denial.  A  verdict  was  returned 
in  appellee's  favor,  upon  which  judgment  was  ren- 
dered over  appellant,  MendenhalPs  motion  for  a  new 
trial. 

The  overruling  of  the  demurrers  to  the  complaint, 
and  overruling  the  motion  for  a  new  trial  are  assigned 
as  errors. 

In  support  of  their  position,  that  the  complaint  is  in- 
sufficient, appellants'  counsel  cite  Cook  v.  Churchman^ 
104  Ind.  141,  and  Severinghaus  v.  Beckmarij  9  Ind.  App. 
388.  In  the  case  of  Cook  v.  Churchman^  supra^  it  was 
sought  to  hold  Churchman  on  an  oral  statement  of  his 
that  Thomas  Cottrell  was  a  man  of  property,  and  that 
under  his  guaranty  the  appellants  would  be  perfectly 
safe  in  selling  goods  to  CottrelPs  son.  It  was  held  that 
under  that  section  of  our  statute  of  frauds  which  pro- 
vides that,  "No  action  shall  be  maintained  to  charge 
any  person  by  reason  of  any  representation  made  con- 
cerning the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  unless  such  representa- 
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tion  be  made  in  writing  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto  by  him' 
legally  authorized."  (Section  6634,  Burns'  R.  S.  1894), 
that  Churchman  was  not  liable  on  the  oral  representa- 
tions made.  But  in  that  case  the  court  uses  the  follow- 
ing language:  "If  a  case  should  arise  in  which  it  ap- 
peared that  two  or  more  persons  entered  into  a  con- 
spiracy, the  common  purpose  of  which  was  to  defraud 
another  of  his  money  or  goods,  or  that  some  were  en- 
gaged to  assist'  others  in  accomplishing  a  fraudulent 
OP  illegal  act,  then  whatever  shams  or  tricks  may  ap- 
pear to  have  been  resorted  to,  the  court  will  deal  with 
the  case  as  the  facts  may  require."  See  Breedlove  v. 
Bundy,  96  Ind.  319. 

In  Severingliaus  v.  Beckman,  supra,  it  was  alleged  in 
the  complaint  that  appellant  and  another  had  mali- 
ciously conspired  and  agreed  with  each  other  to  slan- 
der and  defame  appellee  by  accusing  her  of  the  crime 
of  perjury,  and  that  in  pursuance  of  such  conspiracy, 
the  appellant  spoke  of  the  appellee  certain  false  and 
defamatory  words.  It  was  held  in  that  case  that 
"where  a  conspiracy  is  alleged  to  have  been  formed  to 
commit  an  act  which,  if  done  by  one  alone,  would  be 
an  actionable  wrong,  or  whether  the  conspiracy 
charged  is  not,  by  law,  a  crime,  then  the  conspiracy  is 
not  the  gravamen  of  the  action,  and  the  tort,  for  the  ac- 
complishment of  which  it  was  formed,  must  be  well 
pleaded  before  the  complaint  can  repel  a  demurrer." 

It  is  well  settled  that  if  there  is  a  conspiracy  be- 
tween two  or  more  persons,  each  person  engaged  in 
the  conspiracy  is  liable  for  the  acts  and  declarations  of 
the  others  done  and  made  in  furtherance  of  the  con- 
spiracy. Boaz  V.  Tate,  43  Ind.  60;  Breedlove  v.  Bundy, 
supra;  Wolfe  v.  Pugh,  101  Ind.  293;  Hodgin  v.  Bryant, 
114  Ind.  401. 

In  the  case  of  KirkpatricTc  v.  Reeves,  121  Ind.  280,  the 
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court  said:  "An  unqualified  statement  that  a  fact  ex- 
ists, made  for  the  purpose  of  inducing  another  to  act 
upon  it,  implies  that  the  person  who  makes  it  knows  it 
to  exist,  and  speaks  from  his  own  knowledge.  If  the 
fact  does  not  exist,  and  the  defendant  states  of  his  own 
knowledge  that  it  does,  and  induces  another  to  act 
upDu  his  statement,  the  law  Will  impute  to  him  a 
fraudulent  purpose." 

While  the  complaint  in  the  case  at  bar  charges  a 
conspiracy,  yet  the  cause  of  action  is  what  is  alleged 
to  have  been  done  pursuant  to  the  alleged  conspiracy. 
The  gist  of  the  cause  of  action  is  obtaining  credit  of 
appellee  for  Eilar  and  obtaining  for  Eilar  certain 
goods  by  writing  to  appellee  the  alleged  false  letter  of 
credit  or  guaranty.  It  apj)ears  that  at  the  time  the 
letter  was  presented  to  appellee  it  had  not  been  signed 
by  Hoover,  although  his  name  was  attached  to  the  let- 
ter and  the  signature  witnessed  by  Mendenhall.  The 
witnessing  by  Mendenhall  of  the  signature  made  none 
of  the  statements  in  the  letter  his  statements.  His 
liability  arises  from  attesting  a  signature  that  had 
never  been  made,  and  thus  empowering  a  person  to 
purchase  goods  upon  a  letter  that  had  never  been  au- 
thorized. The  complaint  alleges  that  Mendenhall  at- 
tested the  signature  of  Hoover  when  he  knew  that 
Hoover  had  not  signed  the  letter  of  credit  or  guar- 
anty, and  when  he  knew  that  the  statements  in  the 
letter  were  false.  It  cannot  be  said  that  this  is  in 
effect  an  oral  representation  of  the  solvency  of  Eilar. 
It  is  not  sought  to  recover  for  any  loss  resulting  from 
the  fraudulent  representations  as  to  the  solvency  of 
Eilar,  but  appellee  seeks  in  her  complaint  to  recover 
the  price  of  the  stock  of  drugs  obtained  from  her  by 
fraud. 

The  only  representation  made  by  Mendenhall  was 
by  means  of  the  act  of  subscribing  his  name  as  a 
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witness  to  the  signature  of  Hoover.  The  legal  effect 
of  MendenhalPs  act  was  that  he  had  seen  Hoover 
sign  his  name,  and  at  the  request  of  some  one,  pre- 
sumably Hoover,  he  had  signed  the  letter  as  attesting 
witness.  1  Greenleaf  Ev.  (15th  ed),  569,  569a.  By  that 
act,  under  the  allegations  of  the  complaint,  he  repre- 
sented as  facts  what  he  knew  to  be  untrue.  It  is 
further  alleged  that  at  the  time  of  such  alleged  at- 
testation he  knew  that  the  letter  was  to  be  used  by 
Eilar  for  the  purpose  of  obtaining  goods  from  appel- 
lee. Had  he  stated  the  facts  as  they  really  were,  the 
loss  to  appellee  would  not  have  resulted,  but  by  a  mis- 
representation of  the  facts  the  loss  occurred. 

It  cannot  be  said  that  the  statement  made  in  the  let- 
ter of  credit,  that  Hoover  was  worth  a  certain  amount 
over  and  above  his  indebtedness,  was  a  mere  state- 
ment of  his  opinion  upon  which  appellee  had  no  right 
to  rely.  As  set  out  in  the  letter,  it  is  an  unqualified 
statement  of  the  existence  of  a  fact,  and  it  implies  that 
the  person  who  made  it  knew  it  to  exist,  and  that  he 
spoke  from  his  own  knowledge.  If  the  fact  does  not 
exist,  a  fraudulent  purpose  will  be  imputed  to  the 
party  if  he  states  of  his  own  knowledge  that  it  does 
and  induces  another  to  act  upon  his  statement.  Kirk- 
Patrick  v.  ReeveSy  supra;  Furnas  v.  Friday,  102  Ind.  129; 
Bethell  v.  Bethell,  92  Ind.  318. 

And  it  has  been  held  that  in  an  action  for  false  rep- 
resentation it  is  immaterial  whether  the  party  made 
the  representations  on  his  personal  knowledge  or 
made  them  on  information  derived  from  others.  Fisher 
V.  Mellen,  103  Mass.  503.  And  that  a  person  may  be 
liable  for  fraudulent  representations  although  he  be- 
lieved his  statements  to  be  true.  Chatham  Furnace  Co. 
V.  Moffatt,  147  Mass.  403, 18  N.  E.  168;  see,  also,  Litch- 
field V.  Hutchinson,  117  Mass.  195. 

In  Kountze  v.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414,  it 


268        APPELLATE  COUET  OF  INDLA2TA, 

Mendenhall  et  al,  v.  Stewart.  Executrix. 

is  said :  "It  has  been  held  that  one  who  falsely  asserts 
a  material  fact  susceptible  of  accurate  knowledge  to 
be  true  of  his  own  knowledge,  and  thereby  induces  an- 
other to  act  upon  the  fact  represented  to  his  prejudice 
commits  a  fraud  which  will  sustain  an  action  for  de- 
ceit" 

In  Second  National  Bank  v.  Curtiss,  37  N.  Y.  Supp. 
1028,  an  action  was  brought  to  recover  damages  for 
false  representations  made  by  appellee^s  testator  by 
his  signing  as  a  witness  an  assignment  to  appellant  of 
certain  shares  of  railroad  stock.  One  Green  was  pres- 
ident of  the  railroad  company,  the  appellee's  testator 
was  its  treasurer,  and  Allen  was  its  transfer  agent.  At 
expectation  of  being  away.  Green  signed  some  certifi- 
cates of  stock  in  blank  and  left  them  with  Allen.  At 
that  time  one  Westfall  owned  fifty  shares  of  the  stock, 
and  held  a  certificate  for  the  same.  Allen  desiring  to 
procure  a  loan  from  appellant  took  one  of  the  blank 
certificates  signed  by  Green  and  filled  it  out  to  corre- 
spond with  Westfairs  real  certificate.  After  imprint- 
ing the  company's  seal,  he  wrote  his  own  signature 
and  that  of  the  company's  treasurer,  and  then  wrote 
Westfall's  name  as  a  signature  to  the  blank  assign- 
ment printed  on  the  back  of  the  certificate.  He  then 
applied  to  the  plaintiff  for  a  loan  to  be  secured  by  this 
fifty  shares  of  slock,  but  was  told  by  plaintiff  to  have 
the  assignment  on  the  back  of  the  certificate  witnessed 
by  some  person  whose  signature  was  known  to  the 
plaintiff.  Allen  procured  one  Murray  and  the  defend- 
dant's  testator  to  sign  the  assignment  as  witnesses  to 
the  same,  saying  that  he  was  going  to  use  the  stock 
for  the  purpose  of  a  loan.  The  plaintiff  then  made  the 
loan,  relying  on  the  signature  of  defendant's  testator 
as  such  witness.  The  complaint  alleges  that  the  attes- 
tation of  defendant's  testator  to  the  signature  of 
Westfall  to  the  assignment  was  wrongful  and  fraud- 
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ulent,  and  was  made  by  the  defendant's  testator  with 
the  intent  or  knowledge  that  it  should  or  would  be  re- 
lied on  by  the  assignee  of  the  certificate.  In  the  opin- 
ion of  the  court  holding  the  defendant's  testator  liable 
for  the  amount  loaned,  it  was  said:  "The  only  rep^- 
sentation  made  by  the  defendant's  testator  was  by 
means  of  the  act  of  subscribing  his  name  as  a  witness 
to  the  assignment  of  the  stock.  That  act  was  a  state- 
ment and  representation  by  the  testator,  in  effect,  that 
the  signature  to  the  assignment  was  made  by  West- 
fall  in  the  testator's  presence,  or  acknowledged  by 
Westf all  in  the  testator's  absence  to  be  his  (Westfall's) 
signature,  and  that  the  testator  thereupon,  at  West- 
fall's  request,  wrote  his  name  as  witness  thereto.  ♦  ♦  ♦ 
Regarding  this  act  as  a  statement  or  representation  of 
the  facts  we  have  referred  to,  there  can  be  no  doubt 
but  that  the  conclusion  of  fraud,  so  far  as  it  was  es- 
sential to  support  the  judgment,  necessarily  followed. 
The  testator  stated  and  represented  as  facts  what  he 
knew  to  be  untrue.  ♦  ♦  ♦  The  testator  was  informed 
and  knew  at  the  time  he  signed  his  name  as  a  witness 
to  the  assignment  that  the  stock  was  to  be  used  by 
Allen  to  secure  a  loan  of  money,  and  he  understood, 
therefore,  that  his  signature  as  a  witness  would  be  re- 
lied upon  by  the  party  making  the  loan  as  establish- 
ing the  actual  execution  of  the  assignment.  Neverthe- 
less, instead  of  stating  the  facts  truly  as  they  occurred, 
which  would  have  avoided  any  injury  to  the  plaintiff, 
he  wholly  misrepresented  the  facts,  and  thereby 
brought  about  the  injury  and  damage  complained  of 
in  this  case." 

The  complaint  in  the  case  at  bar  is  drawn  on  the 
theory  that  some  person  other  than  Hoover  signed 
Hoover's  name  to  the  letter  of  credit  or  guaranty,  and 
that  the  name  was  signed  without  Hoover's  knowl- 
edge  or   consent;   that    Mendenhall,  knowing   that 
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Hoover  had  not  signed  the  letter,  and  that  the  letter 
was  to  be  used  by  Eilar  in  obtaining  goods  from  appel- 
lee, attested  a  signature  that  was  never  authorized, 
thus  assuring  appellee  that  he  had  seen  Hoover  sign 
the  letter  thus  empowering  Eilar,  who  knew  all  the 
facts,  to  obtain  from  appellee  the  stock  of  drugs.  We 
think  the  demurrer  to  the  complaint  was  properly 
overruled. 

Much  that  has  been  said  concerning  the  complaint 
will  apply  to  many  of  the  instructions  given,  to  which 
appellants  have  objected.  The  correctness  of  the  in- 
structions given  is  questioned  only  by  the  appellant, 
Mendenhall,  who  filed  a  motion  for  a  new  trial.  The 
only  exceptions  taken  to  instructions  given,  and  to 
the  court's  refusal  to  give  those  requested,  were  taken 
by  appellant  Mendenhall. 

In  the  first  instruction  the  court  told  the  jury  that, 
"In  determining  the  credibility  of  a  witness  you  may 
consider  the  interest,  if  any  shown,  which  he  may  have 
in  the  result  of  the  trial,  the  probability  of  the  truth- 
fulness of  his  testimony,  and  all  the  other  things 
which  ordinarily  affect  the  truthfulness  of  evidence." 

It  is  argued  that  this  substatntially  tells  the  jury 
that  being  interested  in  the  event  of  the  trial  is  one  of 
the  things  that  ordinarily  affects  the  truthfulness  of 
evidence.  While  it  is  true  that  it  cannot  be  said  as  a 
matter  of  law  that  because  a  witness  may  be  inter- 
ested in  the  result  of  the  litigation  less  weight  shall 
be  given  to  his  testimony,  yet  this  instruction  is  not 
directed  to  any  particular  witness  on  either  side,  and 
tells  the  jury,  in  effect,  that  being  interested  in  the 
event  of  the  suit  was  a  matter  they  might  consider  in 
determining  the  truthfulness  of  evidence.  The  jury 
were  not  told  that  the  truthfulness  of  evidence  de- 
pended upon  whether  or  not  the  witness  was  inter- 
ested.   The  weight  that  any  testimony  has,  depends 
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upon  the  probability  of  its  truthfulness  or  untruthful- 
ness. Besides,  this  instruction  must  be  taken  in  con- 
nection with  all  the  other  instructions.  In  the  twen- 
ty-eighth instruction  the  jury  were  told  that  "in  pass- 
ing upon  the  weight  of  testimony  you  have  the  right  to 
consider  the  interest,  if  any  shown  by  the  evidence,  a 
witness  may  have  in  the  result  of  the  suit,  his  relation- 
ship, if  any  shown  to  any  party  to  the  suit.  ♦  ♦  • 
You  have  no  right  to  disregard  the  testimony  of  a 
party  to  the  suit  simply  because  he  is  a  party,  but  you 
should  consider  such  testimony  along  with  all  the  evi- 
dence in  the  case  fully  and  impartially." 

In  the  case  of  Dodd  v.  Moore,  91  Ind.  525,  the  instruc- 
tion held  objectionable  said,  "The  weight  which  you 
give  the  testimony  of  a  witness  depends  upon  the  in- 
terest which  such  witness  may  have  in  the  result  of 
your  verdict."  But,  in  that  case,  the  court  said:  "The 
jury  have  the  right,  in  all  cases,  in  weighing  and  set- 
tling conflicts  in  testimony,  to  consider  the  interest 
which  the  witnesses  may  have  in  the  result  of  the  lit- 
igation; and  it  is  proper  to  instruct  them  that  they 
may  exercise  that  right."  See  Hess  v.  Lowrey,  122 
Ind.  225. 

Instruction  number  two  reads  as  follows:  "When 
two  or  more  persons  combine  and  conspire  by  false 
representations,  or  other  fraudulent  acts,  to  cheat  and 
defraud  another,  all  of  said  persons  participating  to 
aid  said  fraud  are  liable  to  the  person  defrauded, 
whether  they  received  any  benefit  from  the  fraud  or 
not."  It  is  objected  to  this  instruction  that  it  is  a 
vague,  indefinite,  abstract  proposition,  and  that  the 
expression  "by  fraudulent  representations  or  other 
fraudulent  acts,"  leaves  the  jury  to  judge  of  what  is  a 
fraudulent  act.  The  instruction  is  a  correct  statement 
of  a  proposition  of  law.  The  objection  that  the  in- 
struction is  incomplete  is  met  by  the  fact  that  the 
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court  gave,  at  appellant  Mendenhall's  request,  two 
other  instructions  upon  the  points  to  which  appellants 
direct  their  objection  to  this  instruction.  It  is  well 
settled  that  an  instruction  is  not  erroneous  if  it  is  cor- 
rect as  far  as  it  goes,  and  other  instructions  complete 
it.    Western  Union  Tel,  Go.  v.  Buskirh,  107  Ind.  549. 

That  part  of  instruction  number  three  which  is  as- 
sailed reads  as  follows:  "So  in  the  present  case,  if  you 
believe  from  the  testimony  that  David  M.  Hoover  told 
Valley  Mendenhall  and  Eilar  that  they  might  use  his 
name  upon  a  paper  exactly  like  a  former  paper  to  a 
Chicago  house,  and  containing  the  same  number  of 
names  as  guarantors  that  the  former  paper  contained 
(if  such  former  paper  was  ever  given),  and  said  Men- 
denhall signed  said  Hoover's  name  to  a  different  paper 
unlike  the  former  paper  for  the  different  amount  and 
with  no  other  names  upon  it  except  Hoover's,  and  if 
said  Mendenhall  knew  at  the  time  that  he  signed  said 
Hoover's  name  that  said  letter  of  credit  was  for  the 
purpose  of  getting  goods  for  said  Eilar,  and  the  letter 
was  so  used  and  the  goods  got  upon  it,  then  Menden- 
hall is  liable  to  the  plaintiff  for  the  value  of  the  goods." 

It  is  argued  that  this  instruction  seeks  to  hold  Men- 
denhall liable  upon  a  different  cause  of  action  from 
that  alleged  in  the  complaint. 

As  we  have  before  said,  that  while  the  complaint 
charges  a  conspiracy,  yet  the  cause  of  action  is  what 
is  alleged  to  have  been  done  pursuant  to  the  alleged 
conspiracy.  Obtaining  credit  for  Eilar  and  obtaining 
for  him  certain  goods  by  writing  the  alleged  false  let- 
ter of  credit  or  guaranty  is  the  gist  of  the  action.  The 
court  in  another  instruction  correctly  told  the  jury, 
that  if  the  evidence  warranted  it  they  might  find  a 
verdict  against  any  one  or  more  of  the  defendants  and 
in  favor  of  the  others.  The  tort  growing  out  of  the 
conspiracy  gave  appellee  her  right  of  action.    The  con- 
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spiracy  may  be  shown  as  a  matter  of  aggravation,  but 
it  is  not  the  foundation  of  the  action.  Dorsey  Machine 
Co.  V.  McCaffrey,  139  Ind.  545,  552. 

In  the  twenty-first  instruction  the  court  told  the 
jury  that,  "If  the  defendant  Mendenhall  wrote  the 
name  of  David  Hoover  on  this  letter  of  credit  as 
maker,  it  was  his  duty  to  know  that  it  was  such  a  pa- 
per as  Hoover  had  authorized;  and  if  it  was  not  in  fact 
such  a  one  as  he  authorized,  and  Mendenhall  after- 
wards attested  it  for  the  purpose  of  assisting  Eilar  in 
obtaining  credit  thereon,  both  knowing  all  the  facts, 
both  would  be  liable,  though  Mendenhall  may  have 
thought  he  had  authority  to  execute  it.  He  who  uses 
another's  name  must  be  held  to  know  whether  he  has 
authority,  and  if  he  uses  it  without  authority  in  fact 
to  the  injury  of  another,  he  must  be  held  liable  for  the 
injury,  no  matter  what  his  intention  may  be  in  the 
matter.'^  This  instruction  correctly  states  the  law.  If 
a  person,  for  the  fraudulent  purpose  of  inducing  an- 
other to  part  with  money  or  property,  makes  a  state- 
ment of  a  fact  which  is  not  true,  and  the  person  to 
whom  the  statement  is  made  relies  upon  it,  and  parts 
with  the  property,  the  party  making  such  statement  is 
guilty  of  fraud,  even  though  he  may  not  have  known 
at  the  time  that  the  statement  was  false.  IngalU  v. 
Miller y  121  Ind.  188;  Kirkpatrick  v.  Reeves,  supra.  The 
party  making  the  statement  is  bound  to  know  whether 
it  is  true  or  not,  and  it  is  not  material  what  his  inten- 
tions  may  have  been  at  the  time. 

Instruction  twenty -seven  is  questioned  on  the 
^ound  that  it  is  not  applicable  to  the  evidence,  and 
that  an  assumed  statement  of  the  evidence  is  given. 
The  instruction  is  quite  lengthy,  and  we  deem  it  unnec- 
essary to  set  it  out  in  full.  Suffice  it  to  say,  we  have 
carefully  considered  the  evidence  and  find  nothing  in 
Vol.  18—18 
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the  instruction  that  is  not  applicable  thereto.  The  in- 
struction is  plain,  contains  no  assumed  statements  of 
the  evidence,  and  was  fair  to  appellant  Mendenhall. 
There  was  a  sharp  conflict  in  much  of  the  evidence, 
but  the  instruction  properly  left  it  with  the  jury  to  de- 
termine where  the  preponderance  lay. 

A  part  of  the  eighth  instruction  requested  by  appel- 
lant Mendenhall  correctly  states  the  law,  but  the  same 
had  been  given  in  other  instructions  given  by  the 
court.  In  support  of  the  remaining  part  of  the  instruc- 
tion, appellant's  counsel  cited  us  no  authorities,  and 
we  know  of  none. 

Counsel  state  that  instructions  numbered  twelve 
and  fifteen  requested  by  appellant  Mendenhall,  should 
have  been  given,  but  no  reasons  have  been  assigned, 
and  no  error  is  pointed  out  in  the  court's  refusal  to 
give  them.  That  part  of  each  of  the  instructions  ap- 
plicable to  the  evidence  was  included  in  the  instruc- 
tions given  to  the  jury. 

The  court  refused  to  give  the  thirty-second  instruc- 
tion requested  by  appellant  Mendenhall.  In  the  sixth, 
seventh,  and  eighth  instructions  given  by  the  court  to 
the  jury  they  were  given  the  definition  of  a  conspir- 
acy, and  what  importance  should  be  attached  to  it  in 
a  case  like  that  at  bar,  and  were  told  that  Mendenhall 
would  not  be  a  party  to  the  alleged  conspiracy  unless 
he  entertained,  in  common  with  one  or  both  of  the 
other  defendants,  the  design  fraudulently  to  procure 
from  the  appellee  for  Eilar  the  goods  described  in  the 
complaint  by  means  of  the  representations  therein  set 
forth.  These  instructions  fully  cover  the  statements 
set  out  in  the  thirty-second  instruction. 

The  instructions  given  by  the  court  to  the  jury  were 
very  lengthy,  and  covered  every  phase  of  the  case.  Tak- 
ing them  as  a  whole,  they  present  the  case  fully  and 
fairly.    The  statement  of  the  appellant's  counsel  that 
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many  of  the  instructions  were  unfair  tp  Mendenhall, 
the  only  person  who  complains  of  the  instructions  in 
this  court,  is  not  borne  out  by  the  facts. 

We  have  carefully  considered  each  instruction 
given  and  refused,  and  can  but  conclude  that  in  so  far 
as  the  instructions  are  concerned,  the  appellant  Men- 
denhall has  no  sufficient  cause  for  a  reversal  of  the 
judgment. 

The  evidence  on  many  of  the  material  questions  in 
the  case  is  very  conflicting,  and  this  court  cannot 
weigh  it  to  determine  where  the  preponderance  lies. 
There  was  evidence  to  which  the  instructions  given 
were  applicable,  and  after  a  careful  consideration  of 
all  the  evidence  we  think  the  verdict  of  the  jury  is 
fully  sustained  by  the  evidence. 

Judgment  affirmed. 

Comstock,  J.,  and  Henley,  J.,  took  no  part  in  this 
decision. 


The  Lakb  Erie  and  Western  Bailroad  Company 

V.  Gould. 

[No.  2,281.    Filed  October  14, 1897.] 

Sfboial  YvBDiCT.^TMtructions.—HamUeas  ^rror.— Where  a  special 
Terdict  has  been  ordered  returned  by  the  jury,  it  is  improper  for  the 
court  to  instruct  the  jury  generally  upon  the  law  of  the  case,  but 
the  giving  o^  such  instructions  is  not  reversible  error,    pp,  977^  £78. 

£yn>ENOB. — Fires  Eseaping  from  BaUrocuL — In  an  action  against 
s  railroad  comx)any  for  damages  caused  by  fire  escaping  from  its 
right  of  way,  evidence  of  other  fires  on  the  same  day,  set  out  by  the 
same  train,  is  admissible  as  going  to  show  a  careless  operation,  or 
faulty  construction  of  the  locomotive  which  set  out  the  fire.  p.  S79, 

From  the  LaPorte  Circuit  Court.  Affirmed. 

Mortimer   Nye,    W,  E.  Sdckedom  and    John    B. 
Cockrunij  for  appellant. 

Benjamin  F.  Shively  and  O.  M.  Cunningham^  for 
appellee. 
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Henley,  J. — Appellee  began  this  action  in  the 
lower  coqrt  to  recover  damages  growing  out  of  the  de- 
struction of  his  property  by  fire.  The  complaint  is  in 
two  paragraphs.  The  first  paragraph  charges  the  ap- 
pellant with  negligence  in  allowing  dry  grass,  weeds, 
and  other  combustible  material  to  accumulate  and  re- 
main on  its  right  of  way;  that  the  same  was  set  on  fire 
by  one  of  appellant's  locomotives,  and  the  fire  so  ig- 
nited was  negligently  permitted  to  escape  from  the 
right  of  way  to  appellee's  premises,  and  there  burned 
and  destroyed  appellee's  property.  The  second  para- 
graph of  the  complaint  is  in  all  things  similar  to  the 
first,  except  that  the  negligence  of  the  appellant,  as 
therein  charged,  was  that  appellant  carelessly  and 
negligently  ran  its  locomotive  on  its  railroad  adjacent 
to  appellee's  premises;  that  said  locomotive  was  so 
negligently  and  carelessly  constructed,  equipped,  and 
managed  that  it  emitted  and  threw  out  large  sparks 
and  coals  of  fire,  and  that  appellant  permitted  said  lo- 
comotive so  negligently  to  throw  out  said  large  sparks 
and  coals  of  fire,  and  that  the  said  sparks  and  coals  of 
fire  alighted  upon  appellee's  adjacent  premises,  and 
set  fire  to  and  burned  the  property  of  appellee  as  de- 
scribed in  the  complaint.  Freedom  from  fault  on  the 
part  of  appellee  is  alleged  in  both  paragraphs  of  the 
complaint. 

A  demurrer  was  overruled  to  both  paragraphs  of 
the  complaint.  An  answer  was  filed,  putting  the 
cause  at  issue.  There  was  a  trial  by  jury^  and  a  spe- 
cial verdict  returned.  Both  parties  moved  for  judg- 
ment upon  the  special  verdict.  Appellee's  motion  for 
judgment  was  sustained,  and  that  of  appellant  over- 
ruled. Appellant  then  filed  its  motion  for  a  new  trial, 
which  was  overruled. 

We  will  pass  upon  the  errors  complained  of  by  coun- 
sel for  appellant  in  the  order  in  which  they  are  die- 
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cussed.  It  is  argued  at  great  length  that  the  court 
erred  in  instructing  the  jury,  generally,  as  to  the  law 
of  negligence  as  applicable  to  this  case;  that  the  jury 
were  permitted  to  take  to  the  jury  room  with  them  the 
instructions  so  given,  to  aid  them  in  making  up  the  an- 
swers to  the  interrogatories  of  the  special  verdict, 
which  the  court  had,  at  the  request  of  both  parties  to 
the  action,  ordered  the  jury  to  return;  that  the  jury 
with  the  charge  of  the  court  before  it,  at  the  time  of 
its  consideration  of  the  facts,  was  advised  as  to  what 
facts  it  would  be  necessary  that  it  should  find  in  order 
to  render  the  appellant  liable.  The  law  as  announced 
in  the  instructions  given  is  not  questioned.  The  fact 
that  the  court  placed  in  the  hands  of  the  jury  the  key 
with  which  to  solve  the  problem  of  appellant's  liabil- 
ity is  the  error  which  counsel  for  appellant  insist  is 
sufficient  to  reverse  the  judgment  of  the  lower  court. 

The  appellate  courts  of  this  State  have  uniformly 
held  that  the  giving  of  instructions  generally  as  to  the 
law  of  the  case  was  improper  and  ought  not  to  be  done 
in  eases  where  the  jury  had  been  ordered  to  return  a 
special  verdict.  See  Tovm  of  Kentland  v.  Hagerty  17  Ind. 
App.  1;  Indiana,  etc.,  R.  R.  Co.  v.  Lynch,  145  Ind.  1; 
Board,  etc.,  v.  Bonebrake,  146  Ind.  311;  Louisville, 
etc.,  R.  W.  Co.  V.  Frawley,  110  Ind.  18;  Woollen  v. 
IVire,  Admr.,  110  Ind.  261;  Indianapolis,  etc.,  R.  W. 
Co.  v.  Bush,  101  Ind.  582. 

In  the  case  of  Louisville,  etcT.,  R.  W.  Co.  v.  Frawley, 
supra,  the  Supreme  Court,  speaking  by  Mitchell,  J., 
said:  "Considerable  space  is  devoted  to  a  discussion 
involving  the  propriety  of  certain  instructions  asked 
on  appellant's  behalf  and  refused  by  the  court,  as  also 
to  certain  of  the  instructions  given  by  the  court  of  its 
own  motion.  It  will  be  remembered  that  the  jury, 
upon  request  of  the  parties,  as  appears  by  the  record, 
returned  a  special  verdict.    When  such  a  request  is 


278        APPELLATE  COURT  OF  INDIANA, 

The  Lake  Erie  and  Western  Railroad  Ck)mpanj  v.  Qould. 

made  it  becomes  the  duty  of  the  jury  to  return  the  ma- 
terial facts  which  they  find  to  have  been  proved,  to 
the  court,  without  any  regard  to  the  legal  value  or 
ultimate  consequences  of  such  facts.  It  then  becomes 
the  duty  of  the  court  to  declare  the  law  upon  the  facts 
returned. 

"There  is,  therefore,  neither  propriety  nor  fitness, 
that  the  court  should,  either  upon  its  own  motion  or 
at  the  request  of  either  party,  give  any  general  instruc- 
tions as  to  the  law  of  the  case.  The  jury  should  be  left 
entirely  free  to  find  the  facts  material  to  the  several 
issues,  without  instructions  as  to  whether  the  law  will 
declare  one  way  or  the  other,  upon  any  fact  or  state  of 
facts  which  may  be  found.  A  statement  by  the  court 
of  the  matters  put  in  issue  by  the  pleadings,  and  of 
the  rules  for  weighing  or  reconciling  confiicting  testi- 
mony with  whatever  else  may  be  necessary  to  enable 
the  jury  clearly  to  comprehend  the  subjects  which  are 
to  be  covered  by  their  special  verdict,  is  all  that  is 
proper  when  a  special  verdict  is  to  be  returned.  ♦  ♦  ♦ 

"Obviously,  therefore,  there  was  no  error  in  refusing 
the  instructions  asked,  and  if  any  were  given  which 
were  inaccurate,  since  the  error,  if  any  was  commit- 
ted, must  have  been  in  any  event  harmless,  we  do  not 
examine  them." 

It  will  be  seen,  upon  examination  of  all  the  cases 
heretofore  cited,  that  the  practice  of  giving  instruc- 
tions generally  upon  the  law  applicable  to  the  case,  in 
cases  where  a  special  verdict  has  been  ordered  re- 
turned by  the  jury,  has  been  uniformly  condemned  by 
the  courts  of  this  State,  but  the  same  cases  as  uni- 
formly hold  that  the  giving  of  such  instructions  is 
harmless  error,  for  which  a  cause  will  not  be  reversed. 

The  special  verdict  returned  by  the  jury  in  this 
cause  finds  fully  all  the  facts  necessary  to  appellee's 
recovery  upon  the  first  paragraph  of  his  complaint, 
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and  the  lower  court  committed  no  error  in  sustaining 
appellee's  motion  for  judgment  in  his  favor  upon  the 
special  verdict. 

There  was  some  evidence  outside  of  the  evidence  of 
appellee  from  which  the  jury  could  have  found  all  the 
facts  necessary  to  establish  appellee's  claim.  It  ap- 
pears that  prior  to  the  commencement  of  this  action 
appellee  had  made  a  sworn  statement  to  appellant's 
agents  as  to  the  loss  of  his  property,  and  the  manner 
in  which  the  same  occurred.  That  in  this  statement 
appellee  had,  said  that  the  fire  which  destroyed  his 
property  did  not  originate  upon  the  right  of  way  of  ap- 
pellant, but  originated  upon  his  (appellee's)  property. 
Upon  the  receipt  of  the  sworn  statement,  appellant 
naturally  refused  to  settle  the  claim.  Appellee,  at  the 
tiial  of  the  cause,  testified  that  the  fire  which  de- 
stroyed his  property  originated  upon  the  right  of  way 
of  appellant.  The  sworn  statement  of  appellee  above 
referred  to  was  introduced  in  evidence.  This  should 
have  seriously  affected  appellee's  credibility  as  a  wit- 
ness, but  it  could  have  no  other  or  different  legal 
effect. 

Appellant  complains  of  the  admission  of  the  evi- 
dence of  appellee,  wherein  he  was  permitted  to  testify 
to  other  fires  on  the  same  day  set  out  by  the  same 
train.  This  would  not  be  competent  evidence  as  to 
where  this  fire  originated,  whether  upon  appellant's 
right  of  way,  or  upon  appellee's  premises,  but  we 
think  it  admissible  as  going  to  establish  some  of  the 
material  averments  of  appellee's  second  paragraph  of 
complaint.  It  would  be  competent  as  going  to  show 
either  a  careless  operation,  or  faulty  construction  of 
the  locomotive  which  set  out  the  fire  which  destroyed 
appellee's  property.  Again,  it  might  be  said  that  the 
admission  of  the  evidence  objected  to  did  not  in  any 
manner  harm  appellant,  because  the  material  facts 
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which  the  evidence  tended  to  prove  were  found  by  the 
jury  in  appellant's  favor. 

Appellant's  motion  for  judgment  upon  the  special 
verdict  as  to  the  second  paragraph  of  complaint  was 
rightly  overruled.  The  section  of  the  statute  cited  by 
appellant  (section  578,  Burns'  R.  S.  1894)  could  not 
apply  in  this  case,  there  being  neither  co-plaintifFs  nor 
co-defendants. 

We  find  no  error  in  the  record  for  which  the  judg- 
ment could  be  reversed.    Judgment  affirmed. 


Blake  v.  The  State. 

[No.  2,542.    Kled  October  14. 1897.] 

Criminal  JaAW.— Disturbing  Meeting,— Affidavit  and  Infonnatum.— 
Where  a  prosecution,  under  section  8074,  Bums'  R  8.  1894,  for  dis- 
turbing a  lawful  meeting,  is  by  affidavit  and  information,  it  is  not 
necessary  that  the  information  state  that  the  affidaTit  was  made  by 
a  competent  and  reputable  person,    p.  £81. 

Same.— Di8ttir&tn(7  Meeting.Suffieiency  of  Affidavit,— In  an  affidavit 
charging  the  offense  of  disturbing  a  lawful  meeting,  it  ia  not  neces- 
sary to  state  the  particular  purpose  for  which  the  meeting  had 
assembled,    p,  S81, 

From  the  Henry  Circuit  Court.   Affirmed. 

L  N.  Addison  and  L.  P.  Mitchell^  for  appellant 

W.  A,  Ketchamy  Attorney-General,  and  Cassius  C. 
Hcuiley,  for  State. 

Black,  J. — ^The  appellant  was  convicted  upon  affi- 
davit and  information  under  section  2074,  Burns'  R. 
S.  1894  (1988,  Horner's  R.  S.  1896),  charging  him  with 
unlawfully  interrupting,  molesting,  and  disturbing  a 
certain  collection  of  divers  inhabitants  of  this  State, 
met  together  for  a  lawful  purpose,  by  unlawfully  talk- 
ing loudly  and  unnecessarily,  laughing  loudly  and 
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boisterously,  using  threatening,  abusive,  profane,  and 
obscene  language,  and  otherwise  behaving  rudely. 

It  is  assigned  here  that  the  court  erred  in  overruling 
the  appellant^s  motion  to  quash  the  afBdavit  and  in- 
formation, and  in  overruling  his  motion  for  a  new 
trial.  Under  the  former  of  these  assignments,  counsel 
call  attention  to  the  fact  that  the  information  does 
not  state  that  the  affidavit  was  made  by  a  competent 
and  reputable  person.  The  statute,  section  1717, 
Burns'  E.  S.  1894  (1678,  Horner's  R.  S.  1896),  provides 
that  the  information  must  be  based  upon  the  affidavit 
of  some  competent  and  reputable  person;  but  it  is  suf- 
ficient, without  further  search  for  reasons  for  holding 
the  appellant's  objectioi;i  not  well  taken,  to  refer  to  the 
statutory  provisions  concerning  pleadings  in  criminal 
actions,  sections  1798-1802,  Burns'  R.  S.  1894  (1729- 
1733,  Horner's  R.  S.  1896),  inclusive.  The  require- 
ments in  these  provisions  with  reference  to  the  con- 
tents of  an  information,  and  the  form  of  the  informa- 
tion thereby  authorized,  do  not  include  the  statement 
so  suggested  by  counsel. 

It  is  further  contended  that  the  affidavit  should 
have  shown  for  what  purpose  the  inhabitants  had 
met,  and  that  it  was  not  sufficient  to  refer  to  them  as 
met  together  for  a  lawful  purpose. 

It  is  a  general  rule  of  pleading  in  criminal  actions, 
that  in  charging  a  statutory  offense,  it  is  sufficient,  as 
against  a  motion  to  quash,  to  charge  the  offense  in  the 
language  of  the  statute,  or  in  terms  substantially 
equivalent  thereto.  Benham  v.  State^  116  Ind.  112, 115; 
Skinner  v.  State^  120  Ind.  127;  Howell  v.  StatCy  4  Ind. 
App.  148. 

In  Hotcard  v.  State,  87  Ind.  68,  it  was  held  that  in  a 
prosecution  under  the  latter  clause  of  section  1988, 
R.  S.  1881,  being  section  2074,  Burns'  R.  S.  1894,  under 
which  clause  the  affidavit  and  information  before  us 
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proceed,  it  is  not  necessary,  in  pleading,  to  state  the 
particular  purpose  for  which  the  meeting  had  as- 
sembled; an  allegation,  such  as  that  now  before  us, 
that  the  inhabitants  mentioned  had  met  together  for 
a  lawful  purpose,  being  held  to  be,  in  that  respect, 
sufficient. 

In  support  of  the  assignment  that  the  court  erred 
in  overruling  appellant's  motion  for  a  new  trial,  it  is 
contended  that  the  evidence  failed  to  show  that  he, 
by  his  conduct,  disturbed  any  one,  and  that  it  failed 
to  prove  that  the  meeting  in  question  was  a  meeting 
of  inhabitants  of  this  State.  We  have  examined  the 
evidence,  and  find  it  sufficient  to  support  a  finding  of 
the  jury  against  the  appellant. 

It  would  not  serve  any  useful  purpose,  as  we  think, 
to  cull  out  of  the  voluminous  testimony  the  parts 
thereof  which  lead  us  to  such  conclusion. 

Judgment  affirmed. 


Flatrock  Civil  Township  v.  RtrsT. 

[No.  2,809.    FQed  October  15.  1897.] 

Andcals.  —Liability  of  Township  for  Horae  KiUed  by  Dog.—Repeal  of 
Statute  by  Implictition,—i:he  act  of  March  6,  1891  (sectioiiB  2856- 
2864,  Bums'  R.  S.  1894),  proTiding  a  method  of  taxing  dog8»  and  for 
the  payment  by  the  township  for  horses  and  other  animals  killed  bj 
dogs,  was  impliedly  repealed  by  the  act  of  March  6, 1891  (sections 
8457-8654,  Bums'  R.  S.  1894),  providing  another  and  antagonistic 
method  for  the  taxation  of  dogs.  FoUowing  Kerlin  y.  Beytioldi, 
142  Ind.  460. 

From  the  Bartholomew  Circuit  Court.  Reversed. 

Marshall  Hacker  BJid  Charles  F.  Remy^  for  appellant 
James  F.  Cox,  for  appellee. 

Robinson,  J. — This  ease  was  transferred  to  this 
court  by  the  Supreme  Court. 
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Appellee  sued  appellant  to  recover  the  value  of  a 
horse,  alleged  to  have  been  bitten  by  a  dog,  from  the 
effects  of  which  the  horse  died.  The  suit  was  brought 
in  March,  1896. 

Prior  to  the  approval  of  the  act  of  March  5,  1891, 
there  was  no  statute  in  Indiana  providing  for  the  pay- 
ment for  horses  maimed  or  killed  by  dogs.  On  that 
day  an  act  was  approved,  providing  for  the  registering 
and  taxing  of  dogs  by  the  township  trustees  in  their 
respeQtive  townships,  and  that  all  moneys  derived 
from  the  registration  of  dogs,  and  all  fines  under  that 
act  should  constitute  a  fund  known  as  the  dog  fund, 
which  should  be  for  the  payment  of  damages  sus- 
tained by  the  owners  of  swine,  cattle,  horses,  and 
sheep  killed,  maimed,  or  damaged  by  dogs  within  such 
township.  Acts  1891,  p.  453,  sections  2856-2864,  Burns' 
B.  S.  1894. 

By  the  act  approved  March  6,  1891,  it  is  provided 
that  the  assessor  of  each  township  shall  list  every  dog 
over  the  age  of  six  months  within  his  township,  to  the 
person  owning,  keeping,  or  harboring  the  same,  and 
providing  the  amount  that  shall  be  charged  therefor, 
and  further  providing  that  the  revenue  received  from 
the  tax  on  dogs  in  each  township  shall  be  ^et  apart 
by  the  county  auditor  at  the  annual  settlement  and 
paid  to  the  township  trustee,  and  that  the  sums  so 
collected  and  received  shall  constitute  a  fund  for  the 
payment  of  damages  sustained  by  the  owners  of  sheep 
maimed  or  killed  by  dogs  within  such  township,  and 
each  township  trustee  is  directed  and  required  to  hold 
the  same  for  such  purpose.  The  act  of  March  6,  1891, 
further  provides  that  "all  laws  and  parts  of  laws 
within  the  provisions  of  this  act  ♦  ♦  ♦  *  are  here- 
by repealed.^'  Acts  1891,  p.  199,  sections  8457,  8654, 
Burns'  R.  S.  1894. 

In  the  case  of  Kerlin  v.  Reynolds,  142  Ind.  460,  it  is 
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said :  "It  is  suggested,  also,  that  a  service  performed 
for  the  people  of  the  cities  and  those  of  the  country  is 
that  of  making  a  registry  of  dogs  as  required  by  the 
acts  of  1891,  page  453.  That  act  was  approved  March 
5,  1891,  and  by  its  first,  sixth,  and  eighth  sections, 
created  a  method  for  the  taxation  of  dogs  to  the  ex- 
clusion of  all  other  methods  of  taxation  for  such 
animals.  On  the  6th  day  of  March,  1891,  a  later  act 
was  approved  (Acts  1891,  p.  199),  sections  47  and  53  of 
which  provided  another  and  antagonistic  method  of 
taxation  for  such  animals.  The  latter  act  repealed  the 
former  by  necessary  implication,  and  the  services  of 
the  trustee  contemplated  by  the  former  act  are  not  re- 
quired to  be  performed."  See  State  v.  Brughy  5  Ind. 
App.  592. 

Appellee  based  his  action  on  the  act  of  March  5, 
1891,  but  that  act  was  repealed  by  the  act  of  March 
6, 1891,  which  makes  no  provision  for  payment  by  the 
township  trustee  for  horses  maimed  or  killed  by  dogs. 
There  was  no  statute  in  force  on  which  to  base  appel- 
lee's action  at  the  time  it  was  brought,  and  no  pro- 
vision for  any  fund  out  of  which  a  township  trustee 
could  pay  for  horses  killed  or  maimed  by  dogs. 

The  demurrer  to  the  complaint  should  have  been 
sustained.    Judgment  reversed. 


BtJRTON  V.  Figg  et  al. 

[No.  2.804.    Filed  October  26,  1897.] 

PRAcnoB. — Exclusion  of  Evidence  to  Prove  Admitted  F<Met, — Harm- 
less Error, — The  exclusion  of  evidence  offered  in  support  of  a  propo- 
sition is  harmless,  where,  in  the  presence  of  the  jury,  the  opposing 
counsel  admit  the  truth  of  the  proposition  so  sought  to  be  proved, 
p.  287. 

iNffTRUcnoNS. — Pleciding  and  Proof. — ^While  the  evidence  must  corre- 
spond with  the  pleading,  yet  if  there  may  be  a  recovery  upon  proof 
of  some  of  the  allegations  without  evidence  sustaining  others,  the 
proof  of  all  the  averments  should  not  be  required  in  the  instroctioiu 
to  the  jury.    p.  S88. 
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From  the  Owen  Circuit  Court.    Reversed. 

L  H.  Fowler  and  T.  O.  Spangler^  for  appellant. 

Willis  Hickanij  David  E.  Beem  and  Joseph  W.  Wih 
liamsj  for  appellees. 

Black^  J. — ^The  overruling  of  appellant^s  motion  for 
a  new  trial  is  alone  assigned  as  error.  The  appellant, 
Mary  E.  Burton,  sued  the  appellees,  John  S.  Figg  and 
William  L.  Gentry,  alleging  in  the  complaint,  in  sub- 
stance, that  the  appellant  was  the  owner  of  a  large 
number  of  hogs,  which  she  kept  on  her  farm  near  the 
town  of  Freedom,  Indiana;  that  the  appellees,  on  or 
about  the  17th  of  August,  1894,  bought  at  the  market 
at  Indianapolis  a  large  number  of  hogs,  in  partner- 
ship, or  separately  and  severally,  and  handled  them 
together  as  and  like  partnership  property,  and  shipped 
them  to  Freedom ;  that  the  hogs  so  bought  and  shipped 
were  diseased  and  infected  with  the  hog  cholera,  and 
some  of  them  were  in  a  dangerous  and  dying  condition 
with  said  disease,  and  many  of  them  unable  to  travel 
even  a  very  short  distance  by  reason  of^  said  disease, 
when  they  arrived  at  the  town  of  Freedom;  that  one 
David  M.  Burton,  husband  and  agent  of  the  appellant, 
seeing  said  hogs  upon  their  arrival  at  Freedom,  and 
knowing  by  their  appearance  that  they  were  infected 
with  said  disease,  for  and  on  behalf  of  the  appellant, 
as  her  agent,  told  and  notified  the  appellees  that  said 
hogs  were  so  infected,  and  not  to  weigh  them  on  his, 
said  David  M.  Burton's  scales,  which  were  situated  on 
appellant's  said  farm;  that  the  appellees,  well  know- 
ing the  appellant's  hogs  were  kept  on  said  farm  and 
at  or  near  said  scales,  and  well  knowing  said  diseased 
condition  of  said  hogs  of  the  appellees,  and  that  said 
disease  was  contagious,  dangerous,  and  deadly,  wholly 
disregarded  the  request  and  demand  of  said  Burton 


286        APPELLATE  COURT  OF  INDLAlNA, 

Burton  v.  Figg  et  al. 

not  to  weigh  said  hogs  on  said  scales^  but  immediately 
drove  and  hauled  said  diseased  hogs  to  said  scales, 
and  at  said  scales  weighed  said  diseased  hogs,  and 
then  and  there  and  thereby  mixed  and  turned  together 
in  one  mass  said  diseased  hogs  and  the  appellant's 
hogs,  which  were  then,  there  and  thereabouts,  and 
in  a  healthy  and  thriving  condition;  "and  by  reason 
of  defendants'  so  weighing  said  hogs  at  said  scales, 
and  intermingling  them  with  plaintiff's  hogs,  as  afore- 
said, plaintiff's  hogs  became  and  were  inoculated 
with  said  dangerous,  infectious,  and  contagious  dis- 
ease of  and  from  the  said  hogs  of  the  defendants,  and 
by  reason  of  which  said  hogs  of  the  plaintiff  became 
sick  and  diseased,  and  from  and  by  reason  of  which 
said  hogs  of  the  plaintiff  died;  that  the  defendants, 
well  knowing  the  diseased  condition  of  said  hogs, 
bought  by  them  as  aforesaid,  and  that  said  disease 
was  a  dangerous,  deadly,  infectious,  and  contagious 
disease,  negligently,  carelessly,  willfully,  d!nd  unlaw- 
fully spread  said  disease  among  plaintiff's  hogs,  as 
aforesaid,  and  all  without  the  fault  or  negligence  of 
the  plaintiff ,►  or  any  one  acting  for  the  plaintiff;  that 
by  reason  of  said  disease  of  plaintiffs'  hogs,  contracted 
as  aforesaid,  plaintiff  was  compelled  to,  and  did  spend 
f  15.00  for  medicine  and  drugs  to  cure  and  heal  said 
hogs  so  made  sick,"  etc.,  the  damages  being  set  forth 
at  length.  "All  the  above  to  the  plaintiff's  damage  in 
the  sum  of  $500.00,  and  all  by  reason  of  the  negligence 
of  defendants,  as  aforesaid^  and  without  fault  or  neg- 
ligence on  part  of  plaintiff.    Wherefore,'^  etc. 

It  is  not  clearly  apparent  upon  what  theory  the 
pleader  intended. to  base  this  complaint.  In  the  con- 
cluding portions  of  the  pleading,  it  seems  to  have 
been  sought  to  restrict  it  to  a  complaint  for  damages 
for  communicating  the  disease  to  appellant's  hogs 
through  the  negligence  of  the  appellees.    In  the  course 
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of  the  introduction  of  the  evidence,  the  complaint  was 
treated  by  the  court  below  as  one  proceeding  upon  the 
theory  of  negligence. 

The  trial  of  the  issues  formed  by  separate  denials  of 
the  appellees,  resulted  in  a  verdict  in  their  favor. 

In  discussing  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial,  it  is  claimed  by  counsel  for 
the  appellant  that  the  court  erred  in  sustaining  an  ob- 
jection to  a  question  whereby  a  witness  was  asked, 
"What  hogs  in  that  community  had  the  cholera  after'^ 
the  hogs  of  the  appellees  in  question  "were  brought 
there?"  The  only  apparent  reason,  and  the  only  one 
suggested  at  the  trial,  for  asking  this  question  was 
to  seek  proof  that  the  hogs  so  brought  into  the  neigh- 
borhood had  cholera.  The  court  sustained  the  objec- 
tion for  the  reason,  as  stated  at  the  time  by  the  court, 
that  counsel  for  the  appellees,  having  stated  on  the 
trial  that  they  did  not  propose  to  controvert  the  claim 
that  the  hogs  were  diseased,  this  left  the  question  as 
to  negligence  the  only  uncontroverted  one  on  trial. 
From  the  discussion  before  the  trial  court,  as  shown 
by  the  record,  the  court  was  authorized  to  so  construe 
the  statements  of  counsel.  Indeed,  in  the  brief  for  the 
appellant,  it  is  stated  that  it  was  admitted  by  counsel 
for  the  appellees  that  the  hogs  had  cholera,  and  parts 
of  the  record  are  indicated  in  the  brief  as  supporting 
this  statement.  It  could  not  harm  the  api>ellant  to 
deny  her  the  privilege  of  introducing  testimony  in 
support  of  a  proposition  so  admitted  by  counsel  on  the 
trial,  the  testimony  being  excluded  for  such  reason  in 
the  presence  of  the  jury.  Without  considering  whether 
for  any  other  reason  the  offered  evidence  was  inadmis- 
sible, we  find  no  error  in  its  exclusion  for  the  reason 
assigned  by  the  trial  court. 

In  its  instructions  to  the  jury,  the  court  stated,  that, 
to  entitle  the  appellant  to  recover,  she  must  prove 
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by  a  preponderance  of  the  evidence  that  the  appellees 
were  notified  by  the  appellant  or  her  agent  that  the 
hogs  in  question  were  infected  with  cholera,  and  or- 
dered not  to  weigh  them  on  scales  then  on  the  appel- 
lant's farm;  also,  that  the  appellees,  disregarding  ap- 
pellant's demand,  drove  the  hogs  to  said  scales  and 
weighed  them,  etc. 

There  was  a  conflict  in  the  evidence  upon  the  ques- 
tion whether  or  not  the  appellees  were  ordered  not  to 
weigh  the  hogs  on  the  scales  upon  the  appellant's 
farm,  and  whether  or  not  in  driving  them  thither  and 
weighing  them  there  they  disregarded  appellant's  de- 
mand. 

There  was  a  confusing  intermingling  of  allegations 
in  the  complaint,  by  some  of  which  it  was  apparently 
intended  to  charge  a  willful  injury,  while  by  others 
there  seems  to  have  been  a  sufficient  charge  of  injury 
through  negligence  such  as  might  be  sustained  with- 
out the  proof  so  required  in  this  instruction. 

It  seems  to  us  to  have  been  a  harmful  error  to  deny 
the  right  of  the  plaintiff  to  recover  without  proof  of 
an  order  prohibiting  the  bringing  of  the  hogs  to  the 
scales  upon  the  appellant's  farm,  and  of  the  bringing 
and  weighing  them  there  in  disregard  of  such  order. 

While  the  evidence  must  correspond  with  the  plead- 
ings, yet  if  there  may  be  a  recovery  upon  proof  of  some 
of  the  allegations  without  evidence  sustaining  others, 
the  proof  of  all  the  averments  should  not  be  required 
in  the  instruction  to  the  jury. 

Other  questions  arising  upon  the  introduction  of 
the  evidence  and  in  relation  to  the  instructions  are 
discussed  by  counsel,  which  may  not  arise  upon  an- 
other trial. 

The  judgment  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 
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Douglass  v.  The  State. 

[No.  2,510.    Pfled  October  26.  1897.] 

OAMtSQ.^Keqping  Pool  Boom.— CHminoZ  Law.^Stdtute  Comtrued. 
— 67  the  provisions  of  section  2179,  Bums'  R.  S.  1894,  it  is  made  a 
separate  offense  for  any  person  to  keep  a  room  with  devices  for 
recording  or  registering  bets  or  wagers,  and  it  is  also  made  an 
offense  for  any  person  to  record  or  register  bets  upon  certain  things 
therein  specified;  the  word  "and"  connecting  the  two  specifica- 
tions may  properly  be  read  "or"  to  give  the  statute  the  meaning  in- 
tended l^  the  legislature,    pp,  £91,  £92, 

Statctoby  Ck)NSTBUcnoN. — Criminal  Law, — ^Where  a  statute  makes 
it  a  crime  to  do  any  one  of  several  things  stated  disjunctively  in 
the  statute,  the  whole  may  be  charged  conjunctively  in  a  single 
count,    pp.  S9£,  29S, 

IsepSBJjcmov^^When  Assailed  C6ttectively,'-Whsr^  a  series  of  in- 
fltruotions  are  assailed  collectively  in  a  motion  for  a  new  trial,  all 
of  the  instructions  so  assailed  must  be  bad  or  the  assignment  will 
not  prevail,    p.  £94. 

JuBY. — Discharge  of  Jwror.'-'Beoord.-^IVe8umptiotL'-''Whfate  a  juror 
was  a  member  of  the  regular  panel  at  the  term  of  court  at  whi<di 
the  cause  was  tried,  and  had  been  excused  from  jury  duty  to  serve 
on  a  jury  in  the  federal  court,  and  it  is  not  disclosed  by  the  record 
that  he  had  been  discharged  from  the  regular  panel,  it  will  be  pre- 
smned  that  he  took  his  seat  as  a  member  of  the  regular  panel  and 
that  he  was  not  called  by  the  bailiff  as  a  talesman,    pp.  S9J^  £95. 

Qaiono. — Bkjidenee. — Criminal  Law. — Li  the  trial  of  aperson  charged 
with  keeping  a  gaming  house,  evidence  is  properly  admitted  to  ox- 
plain  the  meaning  of  slips  of  paper  containing  certain  words  and 
figures,  which,  upon  their  face,  do  not  appear  to  be  unlawful,  but 
which  were  part  of  the  devices  for  the  keeping  of  which  the  indict- 
ment was  brought,    p.  £96. 

BJJDA.^BMdence. — Expert  Witness. — In  the  trial  of  a  charge  of  keep- 
ing a  gaming  house,  under  section  2179,  Bums'  R.  S.  1894,  it  is  com- 
petent for  a  witness  who  is  shown  to  be  familiar  with  the  workings 
of  such  gaming  houses  to  give  an  opinion  as  to  what  tiie  apparatus 
and  devices  from  suoh  room  were  used  for  at  the  time  of  the  alleged 
offense,    pp.  £96,  £96. 

E^ODXNOB. — C7amt7i^.— Proof  of  a  statement  by  one  charged  with 
keeping  a  gaming  house,  made  some  days  after  the  offense  charged 
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was  alleged  to  have  been  oommitted,  that  he  had  nothing  to  do 
with  the  room,  nor  have  any  connection  with  it,  that  it  was  run 
by  a  corporation  and  that  he  was  only  the  operator,  was  not  com- 
petent evidence  in  the  trial  of  such  cause,    p,  fS96. 

Same. — lixamination  of  WUneas.—Wh&t^  a  witness  has  already  an- 
swered a  question  there  is  no  error  in  sustaining  an  objection  to 
the  same  question  in  substantially  the  same  form,    p,  £96. 

Same. — Examination  of  Witnew.— "Where  the  evidence  of  a  witness 
has  been  excluded,  but  the  vritness  afterwards  answers  the  ques- 
tion in  response  to  another  question,  no  error  is  committed,  jp.  t9€. 

Same. — As  to  Telegram, — An  objection  is  properly  sustained  to  a 
question  asking  that  "  when  a  telegram  is  sent,  what  if  any  reply 
is  received,"  when  there  is  no  showing  why  the  telegram  itself 
cannot  be  produced,    pp.  £96,  £97, 

Qamdxq,— Agent  of  Another.—One  charged  with  keeping  a  gaming 
house  cannot  escape  the  penalty  by  proving  that  he  was  conduct- 
ing it  as  the  agent  of  another,    p.  £97. 

From  the  Marion  Criminal  Court.  Affirmed. 

James  M.  Cropsey  and  Elmsr  MarshcUly  for  .appel- 
lant. 

W.  A.  Ketcham^  Attorney-General,  and  Cassius  C. 
Hadley^  for  State. 

Robinson,  J. — The  appellant  was  convicted  for 
keeping  certain  devices  for  the  purpose  of  registering 
bets  and  wagers. 

The  indictment  reads  as  follows:  "The  grand  jurors 
for  the  county  of  Marion,  and  State  of  Indiana,  upon 
their  oaths  present,  that  William  Tron  and  Samuel  L. 
Douglass,  on  the  11th  day  of  May,  A.  D.  1895,  at  and 
in  the  county  of  Marion,  and  State  aforesaid,  did  then 
and  there  unlawfully  keep  a  certain  room  there  sit- 
uate, with  apparatus,  blackboard,  blanks,  papers, 
and  other  devices  for  the  purpose  of  recording  and 
registering  bets  and  wagers  upon  the  results  of  trials 
and  contests  of  skill,  speed,  and  power  of  endurance  of 
man  and  beasts;  and  did  then  and  there  keep  and  ex- 
hibit apparatus^  blackboards,  blanks,  papers,  and 
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other  devices  for  the  purpose  of  registering  bets  and 
wagers  upon  the  results  of  trials  and  contests  of  skill, 
speed,  and  power  of  endurance  of  man  and  beasts,  con- 
trary to  the  form  of  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the 
State  of  Indiana." 

Section  2179,  Burns^  R.  S.  1894  (2084,  Horner's  R.  S. 
1896),  upon  which  the  indictment  is  based,  reads: 
"Any  person  who  shall  keep  any  room  or  building  or 
any  portion  of  any  room  or  building,  or  occupy  any 
place  or  public  or  private  grounds  anywhere  within  the 
state  with  'apparatus,  books,  or  other  device  for  the 
purpose  of  recording  or  registering  bets  or  wagers  or 
of  selling  pools;  and  any  person  who  shall  record  or 
register  bets  or  wagers,  or  sell  pools  upon  the  result  of 
any  trial  or  contest  of  skill,  speed,  or  power  of  endur- 
ance of  man  or  beast;  or,  being  the  owner,  lessee,  or 
occupant  of  any  such  rooms,  building,  part  or  portion 
thereof,  shall  knowingly  permit  the  same  to  be  used 
or  occupied  for  any  of  the  purposes  aforesaid ;  or  shall 
therein  keep,  exhibit,  or  employ  any  device  or  appa- 
ratus for  the  purpose  of  registering  or  recording  such 
bets  or  wagers  or  for  the  selling  of  such  pools;  or  shall 
become  the  custodian  or  depository,  for  hire  or  re- 
ward, of  any  money,  property,  or  other  thing  of  value 
staked,  wagered,  or  pledged,  as  aforesaid,  upon  any 
such  results,— «hall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction,  be  fined  not  more 
than  five  hundred  dollars  nor  less  than  five  dollars,  or 
imprisoned  in  the  county  jail  for  not  more  than  six 
months  nor  less  than  ten  days." 

This  section  of  Hhe  statute  defines  several  acts  that 
would  constitute  a  crime,  which  may  be  briefly  stated: 
(1)  Any  person  who  shall  keep  a  room  or  building 
with  apparatus  or  other  devices  for  the  purposfe  of  re- 
cording or  registering  bets  or  wagers;  (2)  any  person 
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who  shall  record  or  register  bets  or  wagers,  or  sell 
pools  upon  the  result  of  any  trial  or  contest  of  skill, 
speed  or  power  of  endurance  of  man  or  beast;  (3)  any 
person  being  the  owner  of  a  room  or  building  and  shall 
knowingly  permit  it  to  be  used  or  occupied  for  the  pur^ 
poses  aforesaid;  (4)  any  person  who  shall  keep,  ex- 
hibit, or  employ  any  device  or  apparatus  for  the  pur- 
poses of  recording  or  registering  such  bets;  (5)  any 
person  who  shall" become  the  custodian  or  depository 
for  hire  or  reward,  of  any  money,  property,  or  other 
things  of  value  staked  or  wagered  upon  any  such  re- 
sults aforesaid ;  shall  be,  etc. 

It  is  argued  that  it  takes  both  the  first  and  second 
divisions  as  above  set  out  to  constitute  an  offense,  for 
the  reason  that  they  are  joined  by  the  conjunction 
"and."  But  we  do  not  believe  such  to  have  been  the  in- 
tention of  the  legislature.  To  give  the  section  such  a 
construction,  the  words  "any  person"  must  be  omitted 
from  the  second  division,  which  would  be  a  violation 
of  the  well  settled  rule,  that  in  construing  a  statute 
such  meaning  will  be  given  to  the  words  of  the  statute 
construed  as  will  make  them  all  effective,  unless  by  so 
doing  the  purpose  of  the  legislature  will  be  defeated. 
It  is  made  an  offense  for  any  person  to  keep  a  room 
with  devices  for  betting,  and  it  is  also  an  offense  for 
any  person  to  record  or  register  bets  upon  certain 
things  specified.  The  "any  person"  in  the  second  di- 
vision cannot  be  said  to  be  the  "any  person"  used  in 
the  first  division,  and  the  word  "and"  connecting  the 
two,  might  properly  be  read  "or."  It  is  clear,  the  legis- 
lature intended  by  the  language  used  to  state  two  dis- 
tinct offenses.  Streeter  v.  People,  69»I11.  595;  State  v. 
Myers,  10  Iowa,  448;  Miller  v.  State,  3  Ohio  St.  475. 

It  has  long  been  settled  by  the  decisions  in  this 
State,  that  where  a  statute  makes  it  a  crime  to  do  any 
one  of  several  things,  and  they  are  stated  disjunc- 
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tively,  the  whole  may  be  charged  conjunctively  in  a 
single  count.  Davis  v.  State,  100  Ind.  154;  State  v. 
Stout y  112  Ind.  245;  Fahnestoch  v.  State,  102  Ind.  156. 

It  is  urged  that  that  part  of  the  statute  upon  which 
the  second  division  of  the  indictment  is  based  simply 
refers  to  the  recording  or  registering  of  bets  or  waga-s 
generally,  and  that  it  does  not  mention  "trials  or  con- 
tests of  skill,  speed,  or  power  of  endurance  of  man  or 
beast."  In  that  view  of  it,  the  added  words  would  be 
mere  surplusage^  and  would  not  render  the  indictment 
bad.  But  we  think  these  words  are  not  mere  surplus- 
age, but  are  properly  made  a  part  of  that  division. 
That  part  of  the  Siection  upon  which  this  division  of 
the  indictment  is  based,  refers  to  recording  or  register- 
ing "such  bets."  The  only  bets  specified  in  the  statute 
are  those  named  in  the  indictment,  and  the  word 
*^such"  could  have  reference  only  to  what  has  been  be- 
fore enumerated  in  the  statute. 

Appellant's  counsel  argue  that  as  the  statute  does 
not  specifically  state  what  acts  constitute  the  offense, 
the  indictment  is  not  sufficient  if  it  only  follows  the 
statute,  but  that  the  particular  acts  must  be  stated 
with  reasonable  certainty. 

The  gist  of  the  crime  charged  is  keeping  certain  ap- 
paratus for  the  purpose  of  registering  bets  or  wagers. 
The  language  of  the  statute  itself  is  sufficiently  plain, 
and  defines  with  sufficient  certainty  the  elements  of 
the  crime.  The  defendant  is  charged  with  keeping  cer- 
tain devices  for  unlawful  purposes,  and  it  is  not  ma- 
terial whether  he  had  a  customer  or  not. 

The  indictment  properly  charges  two  of  the  offenses 
named  in  the  statute,  and  the  motion  to  quash  was 
properly  overruled.  Davis  v.  State,  supra;  State  v. 
Stout,  supra;  Fahnestoch  v.  State,  supra:  section  1825, 
Burns'  R  S.  1894  (1756,  Horner's  R.  S.  1896). 

Appellant's    counsel    next    argue   the    sixth    and 
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seventh  causes  for  a  new  trial.  These  were  as  follows: 
"6.  The  court  erred  in  giving  on  its  own  motion  in- 
structions numbered  one,  two,  three,  four,  five,  six, 
seven,  eight,  nine,  and  ten,  inclusive/^  "7.  The  court 
erred  in  refusing  to  give  instructions  requested  in 
writing  by  the  defendant  at  the  proper  time,  signed 
by  the  defendant's  attorneys  and  numbered  one,  two, 
three,  four,  five,  six,  seven,  eight,  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen,  and  fifteen,  inclusive."  It 
is  well  settled  in  this  State  that  where  a  series  of  in- 
structions are  assailed  collectively  in  a  motion  for  a 
new  trial,  all  the  instructions  in  the  group  must  be 
bad  or  the  assignment  will  not  prevail.  OhiOy  etc.y  R. 
W.  Co.  V.  McCartney,  121  Ind.  385;  Mock  v.  City  of 
Muncie,  9  Ind.  App.  536. 

It  is  not  claimed  by  appellant's  counsel  that  instruc- 
tio4is  number  two,  five,  six,  seven,  eight,  and  ten  were 
erroneous,  and  w^e  must  not  only  assume  that  they 
state  the  law  correctly,  as  no  objections  have  been 
pointed  out,  but  it  is  clear  from  a  reading  of  some  of 
these  instructions  that  they  correctly  state  the  law. 
Nor  is  it  claimed  by  counsel  that  the  court  erred  in  re- 
fusing to  give  instructions  numbered  one,  two,  three, 
four,  six,  eight,  and  nine. 

Appellant  presents  as  error  of  the  trial  court  the 
overruling  of  the  challenge  of  appellant  to  juror  El- 
liott. It  appears  that  the  juror  was  a  member  of  the 
regular  panel  at  the  term  of  court  at  which  the  cause 
at  bar  was  tried,  and  that  he  had  been  excused  from 
jury  duty  to  serve  on  a  jury  in  the  federal  court.  The 
record  does  not  disclose  that  he  had  been  discharged 
from  the  regular  panel,  or  that  any  one  else  had  been 
chosen  to  take  his  place  on  the  regular  panel,  nor  does 
it  appear  how  long  he  was  absent.  The  court  had  the 
right  to  temporarily  excuse  him  from  jury  duty,  and 
in  the  absence  of  any  showing  to  the  contrary,  we 
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must  presume  that  the  juror  was  present  as  a  member 
of  the  regular  panel.  From  the  record  as  it  comes  to 
us,  we  must  presume  that  he  took  his  s^at  as  a  mem- 
ber of  the  regular  panel,  and  that  he  was  not  called  by 
the  bailiff  as  a  talesman.  Until  some  showing  is  made 
to  the  contrary,  we  must  presume  •that  the  proceedings 
of  the  trial  judge  were  regular.  The  record  does  not 
disclose  a  sufficient  cause  for  challenge  under  section 
1451,  Burns^  R.  S.  1894. 

Witnesses  were  called  by  the  State  and  permitted 
to  read  and  explain  certain  slips  of  paper  on  which 
were  certain  words  and  figures.  It  appears  these  slips 
were  a  part  of  the  devices  for  the  keeping  of  which 
appellant  was  indicted.  They  appear  in  the  record 
as  exhibits,  and  do  not  appear  upon  their  face  to  be 
unlawful.  The  object  of  the  testimony  was  to  explain 
their  use,  and  as  they  were  lawful  in  appearance  it 
was  clearly  proper  to  have  oral  testimony  as  to  their 
use  and  meaning.  A  copy  of  the  blackboard  in  appel- 
lant's room  was  put  in  evidence.  It  was  shown  to  be 
a  correct  copy,  and  was  made  on  the  day  of  the  alleged 
offense.  Its  purpose  was  to  show  the  kind  of  appa- 
ratus used  in  the  room,  and  for  what  purpose  used. 
There  was  no  error  in  permitting  the  witness  to  testify 
that  the  copy  of  the  blackboard  was  a  correct  repre- 
sentation of  the  board  as  it  was  used  on  the  day  of  the 
alleged  offense.  Miller  v.  Lmiisvillej  etc.y  R.  W.  Co.,  128 
Ind.  97;  Keyea  y.  State,  122  Ind.  527.  An  expert  wit- 
ness was  called  to  explain  the  manner  in  which  the 
blackboard  alleged  to  have  been  in  appellant's  room 
was  used.  As  this  blackboard  was  one  of  the  devices 
alleged  to  have  been  used  by  appellant  for  registering 
bets  and  wagers,  the  jury  was  entitled  to  a  full  ex- 
planation of  its  use.  It  was  admitted  that  the  witness 
was  competent  to  testify  as  an  expert.  When  the 
State  had  shown  that  the  defendant  had  knowledge 
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of  what  was  done  in  the  room,  the  jury  was  entitled 
to  have  the  peculiar  workings  of  the  room  explained. 
The  facts  and  figures  on  the  paper  were  not  in  them- 
selves evidence  of  the  crime  charged,  but  it  was  proper 
to  show  what  was  on  the  board  at  the  time  for  the 
purpose  of  determining  whether  the  use  at  the  time 
was  lawful  or  unlawful.  It  was  shown  that  the  wit- 
ness  was  familiar  with  the  workings  of  such  rooms, 
and  he  was  asked  to  give  his  opinion  as  to  what  this 
particular  room  and  apparatus  were  used  for  at  the 
time  of  the  alleged  offense,  upon  the  assumption  that 
the  paper  shown  him  was  a  correct  copy  of  the  board 
used  by  appellant.  There  was  no  error  in  permitting 
the  witness  to  testify. 

Complaint  is  made  of  the  sustaining  of  an  objection 
to  a  question  asked  a  witness  on  cross-examination 
as  to  whether  appellant,  in  a  conversation  with  the 
witness,  had  not  said  that  he  (appellant)  did  not  have 
anything  to  do  with  the  room,  nor  have  any  connection 
with  it;  that  it  was  run  by  a  corporation,  and  that  he 
wafe  only  the  operator  there.  It  appears  that  the  con- 
versation was  a  few  days  after  the  offense  is  alleged  to 
have  been  committed.  It  cannot  be  said  that  the  state- 
ment made  by  appellant  was  part  of  the  res  gestaey  but 
the  declaration  was  in  the  nature  of  a  self-serving 
declaration,  and  was  not  competent  evidence.  Whar- 
ton Crim.  Ev.,  sections  690,  691;  Spittorf  v.  State,  108 
Ind.  171;  Davidson  v.  State,  135  Ind.  254.  Where  a  wit- 
ness has  already  answered  a  question,  there  is  no 
error  in  sustaining  an  objection  to  the  same  question 
in  substantially  the  same  form.  And  where  the  evi- 
dence of  a  witness  has  been  excluded,  but  the  witness 
afterwards  answers  the  question  in  response  to  an- 
other question,  no  error  is  committed.  An  objection  is 
properly  sustained  to  a  question  asking 'that  "when  a 
telegram  is  sent,  what  if  any  reply  is  received,'^  when 
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there  is  no  showing  why  the  telegram  itself  cannot  be 
produced. 

A  witness  was  introduced  by  appellant  to  show  the 
filing,  as  required  by  law,  of  the  certificate  of  incor- 
poration of  the  Mercantile  Telegraph  Company  and 
the  authority  given  by  it  to  appellant  as  agent.  We 
are  not  informed  how  this  evidence  could  affect  the 
appellant.  It  could  only  show  the  position  he  occu- 
pied in  connection  with  the  room  and  apparatus  in 
question.  There  was  evidence  to  show  appellant  was 
the  local  manager  of  the  company  at  the  time.  If  he 
was  engaged  in  an  unlawful  act,  as  charged  in  the  itt- 
dictment,  whether  he  did  it  as  local  manager  or  agent 
could  make  no  difference.  It  cannot  be  said  that  when 
one  is  charged  with  a  crime  he  can  escape  the  penalty' 
by  claiming  that  all  that  he  did  was  as  agent  of  some 
one  else. 

Other  alleged  errors  are  assigned,  but  as  they  have 
not  been  discussed  by  appellant's  counsel,  they  are 
deemed  waived. 

Judgment  affirmed. 


Manahan  v.  The  State. 

[No.  2,579.    FUed  October  26, 1897.] 

Criminal  Law. — Assault  and  Battery. — ^In  a  prosecution  for  assault 
and  battery  the  evidence  showed  that  the  prosecuting  witness  made 
persistent  and  repeated  demands  of  defendant  for  the  payment 
of  a  debt,  having  previously  stated  that  he  was  going  to  collect 
the  debt  or  have  trouble.  Defendant  stated  that  he  did  not  have 
the  money  and  turned  to  go  away,  when  the  prosecuting  witness 
seized  defendant  with  both  hands  and  jerked  him  back,  whereupon 
defendant  struck  him.  Held,  that  defendant  was  not  guilty  of 
assault  and  battery,    p.  SOL 

Appeal. — Sufficiency  of  Evidence. — In  determining  whether  there  is 
evidence  in  the  record  to  support  the  judgment,  it  is  not  sufficient 
to  select  parts  of  it  merely,  but  the  court  will  be  guided  by  the  evi- 
dence as  a  whole,    p.  SOS. 
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From  the  Sullivan  Circuit  Court.    Reversed. 

William  T.  Douthitty  for  appellant. 

W.  A.  Ketchaniy  Attorney-General,  Merrill  Moores, 
C.  D.  Hunt  and  W.  H.  Bridwell^  for  State. 

Wiley,  C.  J.— Appellant  was  indicted  for  assault 
and  battery,  tried  by  the  court,  found  guilty,  and  his 
punishment  fixed  at  a  fine  of  one  dollar.  His  motion 
for  a  new  trial  was  overruled,  and  this  is  the  only 
error  assigned.  In  his  motion  for  a  new  trial,  appel- 
lant assigned  three  causes:  (1)  The  finding  of  the 
court  was  contrary  to  law ;  (2)  the  finding  of  the  court 
was  contrary  to  the  evidence,  and  (3)  the  finding  of  the 
'court  was  made  and  judgment  pronounced  in  his  ab* 
pence,  without  notice  or  giving  him  an  opportunity  to 
be  present.  The  indictment  is  not  in  the  record,  but 
there  is  enough  in  the  record  to  show  that  one  Charles 
Wence  was  the  alleged  injured  party.  The  court  heard 
the  evidence  and  took  the  case  under  advisement,  and 
about  two  weeks  afterwards,  in  the  absence  of  the  ap- 
pellant, but  while  his  counsel  was  present,  in  open 
court,  the  court  made  its  finding  and  pronounced  judg- 
ment thereon,  and  on  the  same  day  the  appellant  filed 
his  motion  for  a  new  trial.  Appellant  strenuously  in- 
sists that  there  is  no  evidence  in  the  record  to  support 
the  finding  and  judgment.  The  evidence  shows  that 
the  appellant  was  indebted  to  the  prosecuting  witness, 
Charles  Wence,  in  the  sum  of  fl.OO  for  labor  per- 
formed, and  Wence,  hearing  that  he  was  at  a  certain 
saloon,  went  there  for  the  purpose  of  collecting  the 
money.  Upon  finding  appellant  at  the  saloon,  Wence 
demanded  payment,  and  appellant  replied  that  he  did 
not  have  any  money,  but  would  pay  him  soon.  Wence 
then  demanded  payment  several  times  in  the  presence 
of  the  bystanders,  when  appellant  turned  from  him 
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and  left  the  saloon.  Wence  followed  him  out,  and 
again  asked  him  for  the  money.  Appellant  returned 
to  the  saloon,  Wence  following  him.  When  they  had 
both  entered,  he  again  demanded  payment,  and  at  this 
point  the  difficulty  took  place  which  resulted  in  this 
prosecution. 

As  the  evidence  is  very  brief,  we  will  quote  so  much 
of  it  as  is  pertinent.  Charles  Wence  testified  as  fol- 
lows: "I  inquired  for  him  (appellant)  to  collect  my 
money.  I  asked  several  persons  where  he  was,  and 
was  informed  he  was  in  the  saloon.  I  went  into  the 
saloon  and  asked  Manahan  for  the  dollar  he  owed  me. 
He  replied  he  did  not  have  the  money.  I  asked  him 
again  for  it  two  or  three  times,  and  he  started  to  go 
away,  and  he  struck  me  in  the  face.  I  do  not  remem- 
ber whether  or  not  I  grabbed  him  with  both  hands  and 
pulled  him  back  before  he  struck  me.  He  tried  to  get 
away  and  I  would  not  let  him  go.  I  threw  him  to  the 
floor  and  held  him  there  until  some  one  took  me  oflf  of 
him.  He  did  not  try  to  strike  me  but  the  one  time.  I 
am  much  larger  than  Manahan,  and  would  not  let  him 
get  away." 

Ira  Patten :  "I  was  in  the  saloon  at  the  time  of  the 
trouble,  but  I  did  not  see  Manahan  strike  Wence.  The 
first  I  saw,  Wence  threw  Manahan  to  the  fioor  and 
held  him  there  until  he  was  taken  off.  Wence  is  the 
larger  man  of  the  two." 

John  Quackenbush:  "I  was  in  the  saloon  at  the 
time  of  the  trouble,  but  I  did  not  see  anything  of  it 
until  they  were  on  the  fioor.    Wence  was  on  top." 

This  was  all  the  evidence  on  behalf  of  the  State. 

Appellant  testified  in  his  own  behalf  and  said:  "The 
first  thing  I  saw  of  Wence  at  the  time  of  the  trouble 
was  when  he  came  into  the  saloon.  I  had  been  in- 
formed by  Ed.  Myers  that  Wence  had  said  to  him,  *I 
am  going  to  have  that  dollar  to-night  or  have  trouble/ 
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and  that  he  had  said,  on  entering  the  saloon,  'I  am  go- 
ing to  get  my  dollar;  watch  me,  and  see  if  I  don't  get 
it.'  Wence  came  up  and  asked  me  for  the  dollar,  and 
I  told  him  I  did  not  have  the  money.  *  ♦  *  He 
kept  asking  me  for  the  dollar  in  the  presence  of  the  by- 
standers, and  I  told  him  I  could  not  pay  it.  He  asked 
me  for  it  five  or  six  times,  and  I  went  out  of  the  back 
door  and  he  followed  me  out  there  and  asked  me  for  it 
again.  »  ♦  ♦  i  went  back  in  the  saloon  and  he  fol- 
lowed me  there  and  kept  asking  me  for  the  money,  and 
I  started  to  leave  and  Wence  grabbed  me  with  both 
hands  and  jerked  me  back.,  When  he  jerked  me  back,  I 
slapped  him  in  the  face.  I  tried  to  get  away  before  he 
grabbed  me,  but  I  could  not  for  his  grasp.  I  did  not 
attempt  to  hit  him  but  one  lick,  and  that  was  after  he 
grabbed  me  with  both  hands  and  pulled  me  back. 
Some  one  pulled  him  off  of  me  and  I  got  up  and  went 
home." 
Ed.  Myers :    "I  saw  Wence  as  he  entered  the  saloon. 

*  *  *  Wence  seemed  angry  and  said  that  Mana- 
han owed  him  a  dollar  and  he  was  going  to  get  it. 
Wence  said:  ^Manahan  owes  me  a  dollar  and  I  am 
going  to  get  it.    Watch  me,  and  see  if  I  don't  get  it.'    * 

*  •  I  heard  him  ask  Manahan  for  the  money  and 
heard  Manahan  tell  him  that  he  did  not  have  it.     *     * 

*  I  was  not  present  when  the  fight  occurred.  I  told 
Manahan  what  Wence  had  said  before  the  fight  oc- 
curred." 

Wm.  Norton:  "I  was  in  the  saloon  at  the  time  of 
the  trouble.  I  heard  Wence  ask  Manahan  for  the 
money  several  times,  and  every  time  Manahan  told 
Wence  that  he  could  not  pay  it,  or  he  did  not  have  the 
money.  As  Manahan  started  to  leave,  Wence  grabbed 
him  with  both  hands  and  jerked  him  back.  Wence 
would  not  let  Manahan  go.  Just  then  Manahan  hit 
Wence  in  the  face,  and  Wence  threw  him  to  the  floor, 
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and  held  him  there  until  I  pulled  him  off.  Manahan 
did  not  attempt  to  strike  but  one  lick,  and  that  was 
after  Wence  had  grabbed  him  with  both  hands  and 
jerked  him  back.    Wence  is  larger  than  Manahan.'' 

Floyd  Lowey:  "I  heard  Wence  ask  Manahan  for  a 
dollar  several  times,  and  I  was  out  at  the  back  door  of 
the  saloon  and  saw  Wence  follow  Manahan  out  there* 
*  *  *  I  saw  Manahan  go  back  into  the  saloon,  and 
Wence  followed  him.  Wence  again  asked  Manahan 
for  the  dollar  and  Manahan  started  to  go  away. 
Wence  grabbed  him  with  both  hands  and  pulled  him 
back.  Then  Manahan  struck  him  in  the  face.  Wence 
threw  Manahan  to  the  floor  and  held  him  there  till 
Wm.  Norton  pulled  him  off.'' 

This  was  all  the  evidence  bearing  upon  the  guilt  of 
the  appellant,  and  when  epitomized,  resolves  itself 
into  the  following:    Appellant  owed  Wence  one  dol- 
lar; importunate  demands  were  made  upon  him  for 
payment,  which  he  was  unable  to  make;  Wence  was. 
unreasonably  solicitous  and  unreasonable  in  his  de- ' 
mand;   he  was  going  to  collect  the  dollar   or   have* 
trouble,  and  the  appellant,  to  avoid  trouble,  he  having 
been  informed  what  Wence  had  said,  went  out  of  the 
saloon  to  get  away  from  him,  but  being  followed  by 
him,  returned  to  the  saloon  and  was  again  followed  by 
Wence,  and  after  other  demands  were  made,  turned  to 
go    away   from   him   again,  and   thereupon   Wence 
grabbed  him  with  both  hands,  jerked  him  back,  and 
then  appellant  struck  him  in  the  face. 

It  is  upon  these  facts  that  the  State  grounded  its 
right  of  conviction,  and  now  insists  on  an  affirmance 
of  the  judgment 

We  are  unable  to  see,  upon  all  the  facts  disclosed  by 
the  record,  wherein  the  appellant  was  guilty  of  the 
crime  charged. 

From  the  beginning  to  the  end  of  the  trouble  Wence 
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was  the  aggressor,  and  appellant  did  no  more  than  at- 
tempt to  defend  himself  from  the  unprovoked  assault 
upon  him.  The  conduct,  demeanor,  and  manner  of 
Wence  were  rude  and  insolent,  and  appellant  did  all 
that  any  reasonable  man  could  have  done  to  avoid  the 
encounter  upon  which  Wence  seemed  determined.  The 
learned  Attorney  General  insists  that  there  is  some 
evidence  which  supports  the  finding  and  judgment, 
and  hence  this  court  cannot  disturb  the  judgment,  un- 
der the  rule  that  where  there  is  some  evidence  in  sup- 
port of  it,  the  appellate  tribunal  will  not  weigh  the  ev- 
idence, but  will  let  the  judgment  stand.  If  we  could 
take  the  evidence  of  the  prosecuting  witness  alone,  we 
concede  that  there  would  be  evidence  upon  which  the 
judgment  might  firmly  rest,  for  he  said:  "I  asked  him 
(appellant)  for  it  (the  money)  again  two  or  three  times, 
and  he  started  to  go  away  and  he  struck  me  in  the 
face.'^  As  to  whether  he  first  "grabbed''  appellant, 
.he  says  he  does  not  remember,  but  says  he  tried  to  get 
away,  and  he  would  not  let  him.  Suppose  he  had  ad- 
mitted that  as  appellant  turned  to  go  away  he  grabbed 
him  with  both  hands  and  jerked  him  back  before  ap- 
pellant struck  him,  would  it  be  contended  that  such 
evidence  would  warrant  a  finding  and  judgment  of 
guilty?  We  think  not.  And  yet  this  is  what  the  un- 
contradicted evidence  shows  occurred, 

Ira  Patten  and  John  Quackenbush,  witnesses  for 
the  State,  were  in  the  saloon,  but  did  not  see  any  of  the 
trouble  till  Wence  had  appellant  on  the  floor,  and 
hence  the  prosecution  rested  solely  on  the  evidence  of 
Wence. 

Appellant's  version  of  his  controversy  and  encoun- 
ter with  Wence  is  corroborated  in  every  material  de- 
tail by  Wm.  Norton  and  Floyd  Lowry.  Norton  testi- 
fied that  as  appellant  started  to  leave,  Wence  grabbed 
him  with  both  hands,  jerked  him  back,  would  not  let 
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him  go,  and  then  appellant  hit  him,  etc.  Lowry  said: 
"Wence  grabbed  him  with  both  hands  and  pulled  him 
back,  then  Manahan  struck  him  in  the  face." 

Wence  did  not  deny  any  of  these  statements,  nor  did 
he  deny  that  he  told  Myers  that  he  was  going  to  collect 
the  dollar  appellant  owed  him,  or  have  trouble. 

In  determining  whether  or  not  there  is  evidence  in 
the  record  to  support  the  judgment,  it  is  not  sufficient 
to  select  parts  of  it  merely,  but  we  must  look  at  all 
of  the  evidence,  and  be  guided  by  it  as  a  whole.  Con-' 
sidering  all  the  evidence  in  the  record,  we  conclude 
that  there  is  no  evidence  to  support  the  judgment.  In 
our  judgment,  this  evidence  leaves  standing  a  reason- 
able hypothesis  of  appellant's  innocence,  and  in  the 
face  of  this  fact  a  judgment  of  conviction  will  not  be 
affirmed.    Hamilton  v.  State,  142  Ind.  276. 

When  appellant  struck  Wence,  who  was  the  larger 
man,  it  was  after  he  had  been  rudely  and  insolently 
assaulted,  and  he  was  but  exercising  the  natural  mud 
legal  right  of  self-defense. 

It  is  unnecessary  for  us  to  prolong  this  opinion  in 
discussing  the  doctrine  of  self-defense.  It  is  sufficient 
to  say,  in  the  language  of  the  text  writers,  that  "The 
right  of  self-defense  is  derived  from  nature.  To  repel 
force  by  force  is  tjie  common  instinct  of  every  creature 
that  has  means  of  defense.  Sudden  and  strong  resist- 
ance to  unrighteous  attack  is  not  merely  a  thing  to  be 
tolerated;  in  many  cases  it  is  a  moral  duty."  21  Am. 
and  Eng.  Enc.  of  Law,  1058. 

In  the  case  at  bar,  from  all  the  facts  disclosed  by 
the  record,  appellant  was  justified  in  invoking  this 
right,  in  attempting  to  resist  an  "unrighteous  attack" 
upon  his  person.  As  the  question  presented  by  appel- 
lant in  his  third  reason  assigned  for  a  new  trial,  viz., 
that  he  was  not  present  in  court  when  judgment  was 


304        APPELLATE  COURT  OF  INDLANA, 

The  Indiana  Mutual,  etc.,  Association  et  al,  v,  Paxton  et  aL 

pronounced  against  him,  is  not  likely  to  arise  again,  it 
is  unnecessary  for  us  to  consider  it 

The  judgment  is  reversed,  with  directions  to  sustain 
appellant's  motion  for  a  new  trial. 


The  Indiana  Mutual  Buijjding  and  Loan  Associa- 
tion ET  AL.  V,  Paxton  et  al. 

[No.  2,289.    Filed  October  27, 1897.] 

Mbohanio's  Lien.— Lien  for  Material.^When  Material  not  FumUkei 
Under  one  Continuoue  Contract. — ^A  complaint  in  an  action  to  fore- 
close a  mechanic's  lien  for  material  furnished,  which  does  not  show 
that  all  of  the  articles  were  furnished  under  one  contract,  but  that 
one  item  thereof  was  furnished  within  sixty  days  of  the  filing  of 
the  notice  is  good  at  least  as  to  such  item,  and  states  a  cause  of 
action,    p.  SOS. 

Jttdicial  Notiob.— Terfiw  of  Circuit  Courts,— The  Appellate  Court 
takes  judicial  notice  of  the  terms  of  the  circuit  courts  of  the  State. 
p.£07. 

AfiVal  and  Ebbor. — Exeeptione  Must  he  Reserved  During  T^rrn.— 
Exceptions  to  rulings  must  be  reserved  during  the  term  in  which 
the  rulings  are  made,  unless  during  such  term  further  time  is  given. 
p.  S07. 

Sake. — Evidence. — Record, — The  longhand  manuscript  of  the  evidence 
must  be  filed  in  the  clerk's  office  before  being  incorporated  in  the 
bill  of  exceptions,    p.  SOS. 

From  the  Jay  Circuit  Court.     Affinned. 

J.  J.  M.  LaFollette  and  O.  H.  Adair^  for  appellants. 

JR.  H.  Hartford^  for  appellees. 

CoMSTOCK,  J. — Appellees,  Paxton,  Paxton  and  Col- 
burn,  brought  this  action  against  the  other  parties 
named  as  appellees  and  the  appellants,  to  foreclose  a 
mechanic's  lien  on  certain  real  estate  and  a  hotel 
building  erected  thereon,  for  materials  furnished  by 
the  appellees,  Paxton,  Paxton  and  Colburn,  for,  and 
which  was  used  in  the  construction  of  said  hotel 
building. 
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The  complaint  all-egee  that  Charles  Kahlo  claimed 
some  interest  in  the  property,  and  that  the  other  de- 
fendants had  or  claimed  liens  thereon,  and  were  made 
parties  to  answer  to  their  interest,  except  the  appel- 
lant, Alice  Kahlo,  and  the  appellee,  Lena  Broschart, 
who  were  made  defendants,  because  they  were  the 
wives  of  the  defendants  claiming  to  own  the  real  es- 
tate. 

The  appellants,  Charles  Kahlo  and  the  building  and 
loan  association,  separately  demurred  to  the  com- 
plaint which  demurrers  were  overruled.  Broschart 
and  wife  joined  in  an  answer  of  denial  and  payment. 
The  appellant  association  and  Charles  Kahlo  each  filed 
a  separate  answer.  To  these  separate  answers  plain- 
tiffs filed  replies.  Trial  by  the  court.  Finding  and 
judgment  for  the  plaintiffs,  and  that  there  was  due 
them  the  sum  of  $237.59 ;  that  the  same  was  a  lien  on 
the  real  estate  and  hotel  building  as  described  in  the 
complaint,  prior  to  the  lien  of  the  mortgage  of  the  de- 
fendant association,  foreclosure  and  order  of  sale. 

The  appellant  association  moved  to  modify  the  judg- 
ment so  as  to  make  the  lien  of  the  plaintiffs  junior  to 
the  lien  of  its  mortgage.  Appellants,  Charles  Kahlo 
and  the  building  association,  filed  a  joint  motion  for  a 
new  trial,  which  was  overruled. 

The  errors  assigned  are,  (1)  that  the  court  erred  in 
overruling  the  separate  demurrers  of  each  of  the  ap- 
pellants to  the  plaintiffs'  complaint;  (2)  in  overruling 
appellants'  motion  to  modify  the  judgment  in  said 
cause;  (3)  in  overruling  appellants'  motion  for  a  new 
trial. 

The  first  assignment  raises  the  question  whether 
any  cause  of  action  is  stated  against  either  Charles 
Kahlo  on  the  building  association.  It  is  averred  in  the 
complaint   that   one   C.  A.  Rutledge,   a    contractor. 

Vol.  18—20 
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agreed,  with  one  Henry  Broschart,  to  erect  for  him  a 
brick  building  on  certain  real  estate  in  Red  Key,  Jay 
county,  described  in  the  complaint,  which  said  mate- 
rials were  sold  and  delivered  to  said  Rutledge  at  his 
special  instance  and  request  from  time  to  time  be- 
tween the  22d  day  of  May  and  November  1,  1894.  A 
bill  of  particulars  was  filed  with  and  made  part 
of  the  complaint,  from  which  it  appears  that  bills  of 
lumber  were  sold  to  Rutledge  in  May  and  June,  1894, 
and  that  on  November  1, 1894,  one  hundred  pounds  of 
paste  paint  were  sold;  that  on  December  4,  1894, 
within  sixty  days  from  the  time  the  last  mentioned 
article  was  furnished,  a  notice  was  filed  in  the  re- 
corder's office  of  Jay  county  of  the  intention  to  hold  a 
lien  against  said  real  estate  and  building,  a  copy  of  the 
notice  is  made  a  part  of  the  complaint. 

Api)ellants'  learned  counsel  contend  that,  the  com- 
plaint proceeding  upon  the  theory  of  an  enforcement 
of  material  man's  lien  for  materials  furnished  to  the 
contractor,  if  such  a  lien  is  shown  to  exist,  then  the 
demurrers  should  have  been  sustained;  and  that  it 
should  appear  from  the  complaint  that  the  materials 
were  furnished  under  one  continuous  contract,  citing 
Premier  Steel  Co.  v.  McEltvaine-RicJiards  Co,^  144 
Ind,  614.  It  is  not  necessary  to  decide  whether  or  not 
this  authority  sustains  appellants'  position.  The  law 
gives  a  lien  for  articles  furnished  at  different  times  un- 
der different  contracts  as  to  such  articles  furnished 
within  sixty  days  next  preceding  the  filing  of  a  notice 
of  intention  to  hold  a  lien.  While  the  complaint  does 
not  aver  that  all  the  articles  were  furnished  under  one 
contract,  it  does  show  that  one  item  was  furnished 
within  sixty  days  of  the  filing  of  the  notice.  The  com- 
plaint would,  therefore,  be  good,  at  least  as  to  the  one 
sale,  and  a  cause  of  action  is  stated,  and  appellees 
would  be  entitled  to  relief.  Bennett  v.  Preston,  17  Ind. 
291;  €ulbert8on  v.  Munson,  104  Ind.  451. 
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• 

We  think  the  complaint  good  and  that  the  court 
committed  no  error  in  overruling  the  demurrer 
thereto. 

Counsel  for  appellees  contend  that  the  second  and 
third  assignments  of  error  cannot  be  considered  be- 
cause they  can  only  be  determined  by  an  examination 
of  the  evidence,  and  that  the  evidence  is  not  properly 
in  the  record,  first,  because  the  bill  of  exceptions  con- 
taining the  evidence  was  not  presented  to  the  trial 
judge  for  approval  and  signature  until  after  the  expi- 
ration of  the  term  of  court  at  which  the  motion  for  a 
new  trial  was  overruled,  and  that  time  beyond  the 
term  to  present  the  bill  was  not  given;  second,,  be- 
cause it  does  not  appear  that  the  longhand  manu- 
script of  the  evidence  was  filed  in  the  clerk's  office  be- 
fore being  incorporated  in  the  bill  of  exceptions. 

That  the  claim  of  appellees  is  based  upon  a  correct 
proposition  needs  the  citation  of  no  authorities. 

The  motion  for  a  new  trial  was  filed  and  overruled 
on  the  thirty-sixth  judicial  day  of  the  February  term, 
1896,  which  was  the  last  day  of  the  term  of  the  Jay 
Circuit  Court.  The  bill  of  exceptions  was  presented  to 
the  trial  judge  May  27,  1896,  at  the  May  term  of  said 
court.  The  court  takes  judicial  notice  of  the  terms  of 
the  circuit  courts  of  this  State.  McCrory  v.  Anderaoriy 
103Ind.  12;  Carmodyy.  State,  105  Ind.5^Q.  The  court 
takes  notice  that  the  February  term,  1896,  of  said 
court  began  February  24  and  ended  April  4,  and  that 
the  May  term  began  May  16.    Acts  1885,  p.  38. 

Exceptions  must  be  reserved  to  rulings  at  the  term 
at  which  they  are  taken,  unless  at  that  term  further 
time  is  given.  8ohn  v.  Marion,  etc.,  Gravel  Road  Co., 
73  Ind.  77;  Weise  v.  City  of  Madison,  75  Ind.  241; 
Alcorn  v.  Morgan,  77  Ind.  184:  Easter  v.  Flemming, 
78  Ind.  116,  118;  Kinsey  v.  Satterthwaite,  88  Ind.  342, 
344;  Kopelke  v.  Kopelke,  112  Ind.  435,  438. 


808        APPELLATE  COUET  OP  INDLANA, 

Chicago  and  Southeastern  Railway  Company  t;.  Daily. 

From  an  examination  of  the  record  it  does  not  ap- 
pear that  the  longhand  manuscript  of  the  shorthand 
report  of  the  evidence  was  filed  in  the  clerk's  office  be- 
fore it  was  incorporated  in  the  bill  of  exceptions.  The 
claim  made  by  counsel  for  appellee  as  to  the  second 
and  third  assignments  of  error  must  be  sustained.  The 
evidence  is  not  property  in  the  record. 

Counsel  for  appellee  further  contend  that  the  appeal 
presents  no  question  for  this  court,  because  the  assign- 
ment of  errors  is  joint,  and  is  not  good  as  to  all  the  ap- 
pellants. As  the  judgment  must  be  affirmed  for  the 
reasons  heretofore  given,  this  question  is  not  consid- 
ered. 

Judgment  affirmed. 

Wiley,  C.  J.,  took  no  part. 


Chicago  and  Southeastern  Railway  Company  v. 

Daily. 

[No.  2,826.    Filed  October  27, 1897] 

Complaint.— fYr€«  from  Railroads. — Negligence. — Contributory  Neg- 
ligence.—A  complaint  against  a  railroad  company  for  damages  to 
property  from  fire  escaping  from  right  of  way,  which  aUeges  that 
the  fire  was  by  defendant  carelessly  and  negligently  aUowed  to 
escape  to  plaintiff's  adjoining  premises,  and  bum  up  and  destroy 
plaintiff's  property,  without  the  fault  or  negligence  of  plaintiff, 
sufficiently  shows  negUgence  upon  defendant's  part,  and  negatiTes 
contributory  negligence  on  the  part  of  plaintiff,    p.  SOS. 

Appeal  and  Error. — Complaint  Attacked  for  First  Time  i'h  Appel- 
late Court. — ^Under  proper  assignment  of  error  any  defect  in  a  com- 
plaint which  would  have  been  an  available  ground  of  demurrer 
before  judgment  can  be  taken  advantage  of  in  the  Appellate  Court, 
where  such  judgment  is  taken  by  defaidt.    pp.  809^  310. 

Same. — Assignment  of  Error. — Complaint. — ^Where  the  sufficiency  of 
the  complaint  as  a  whole  is  assigned  as  error,  and  any  paragpraph 
thereof  is  good,  the  sufficiency  of  the  other  paragraph,  cannot  be 
questioned,    p.  SIO, 

From  the  Boone  Circuit  Court.     Affirmed. 
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W.  B.  Crawford  and  U.  C.  Stover,  for  appellant. 
Patrick  H.  Dutch,  for  appellee. 

Henley,  J. — In  this  cause  a  judgment  on  default 
was  rendered  against  appellant.  The  complaint  was  in 
two  paragraphs,  and  demanded  damages  for  the  value 
of  appellee's  property,  which  was  destroyed  by  fire. 
The  first  paragraph  of  the  complaint  alleges  that  ap- 
pellee owned  the  fee  simple  title  and  was  in  the  pos- 
session of  certain  real  estate  in  Boone  county,  In- 
diana; that  said  land  adjoined  and  abutted  upon  the 
appellant's  right  of  way;  that  three  acres  of  appellee's 
said  land  was  set  with  fine  young  fruit  trees  and  pro- 
ducing vines  and  bushes  and  was  an  orchard;  that 
the  said  orchard  abutted  and  adjoined  appellant's 
right  of  way;  that  appellant  carelessly  and  negli- 
gently suffered  and  permitted  coals  of  fire  to  be 
dropped  and  sparks  to  be  emitted  from  its  locomotive 
engine,  which  set  fire  to  dry  grass  and  weeds,  rubbish 
and  other  combustibles  which  appellant  had  negli- 
gently suffered  and  permitted  to  gather,  accumulate 
and  remain  on  its  road  and  right  of  way  along  its  said 
track  and  near  to  appellee's  premises;  that  such  fire 
so  kindled  was  by  appellant  carelessly  and  negli- 
gently allowed,  suffered,  and  permitted  to  escape  to 
appellee^s  adjoining  premises,  and  burn  up  and  de- 
stroy appellee's  property,  without  the  fault,  careless- 
ness, or  negligence  of  appellee.  These  allegations 
were  sufficient  to  show  negligence  upon  appellant's 
part,  and  to  negative  contributory  negligence  on  the 
part  of  appellee. 

This  conclusion  renders  it  unnecessary  for  us  to  con- 
sider the  sufficiency  of  the  second  paragraph  of  the 
complaint.  No  demurrer  was  filed  in  the  lower  court, 
and  the  complaint  is  attacked  for  the  first  time  in  this 
court  by  the  assignment  of  errors. 
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The  judgment  having  been  rendered  on  default,  any 
defect  in  the  complaint  which  would  have  been  availa- 
ble as  a  ground  of  a  demurrer  before  judgment,  can  be 
taken  advantage  of  in  this  court  under  the  proper  as- 
signment of  error.     Old  v.  Mohler,  122  Ind.  594. 

The  sufficiency  of  the  complaint  as  a  whole  may  be 
assigned  as  error  in  this  court,  but  if  any  paragraph 
of  the  complaint  be  good  the  error  is  not  available, 
and  the  sufficiency  of  the  other  paragraphs  cannot  be 
questioned.    Trammel  v.  Chipman,  74  Ind.  474. 

The  sufficiency  of  the  complaint  is  all  that  is  dis- 
cussed by  appellant^s  counsel  in  their  brief  filed 
herein. 

The  first  paragraph  of  complaint  is  clearly  suffi- 
cient. 

The  judgment  is  affirmed. 


Boyd,  Administrator,  v.  Starbuck. 

[No.  2,282.     Filed  October  28,  1897.] 

AfpeaIj  and  Ebbob. — Evidence, — Where  there  was  some  evldenoe  sus- 
taiiiing  the  finding  of  the  jury,  a  judgment  based  on  such  finding 
will  not  be  reversed  on  appeal,    p,  SIS, 

Masteb  and  Sebvant.— WotAj  and  Labor. — Decedents  Estate, — JPUad- 
ing, — Defense, — ^Where  the  relation  of  master  and  servant  is  shown 
to  exist  in  the  trial  of  a  cause  against  a  decedent's  estate,  it  does 
not  devolve  upon  the  claimant,  who  lived  in  decedent's  family  dur> 
ing  the  rendition  of  such  services,  to  show  that  her  services  were 
worth  more  than  board  and  clothes  furnished  her  by  decedent,  as 
such  charge  for  board  and  clothing  was  matter  properly  in  defense 
to  be  proved  under  a  plea  of  set-off.    pp.  SIS,  SIS, 

Samb. — Parent  and  Child, — In  an  action  against  a  decedent's  estate 
for  work  and  labor  by  one  who  lived  in  decedent's  family,  the  ques- 
tion as  to  whether  the  family  relation  existed  is  one  of  fact  to  be 
determined  from  the  facts  and  circumstances  of  each  case,  and 
when  it  is  shown  that  the  relation  of  parent  and  child  was  formed 
and  continued  to  exist,  the  courts  will  not  reduce  that  relationship 
to  one  of  master  and  servant,    p,  SI4, 
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Evidence. — VaJtie  of  Services.— Work  and  Labor.— -Where  a  witness 
testified  in  an  action  against  a  decedent's  estate  for  work  and  labor 
done,  that  she  had  seen  plaintiff  working  for  decedent,  particu- 
larized the  kind  of  work  she  had  seen  her  do,  and  then  stated  the 
value  of  such  services,  the  admission  of  such  evidence  will  not  be 
held  to  be  erroneous  on  the  ground  that  it  was  not  shown  that  the 
witness  knew  the  value  of  such  services  in  the  neighborhood  in 
which  the  work  was  done,  where  the  record  fails  to  show  how  far 
away  witness  lived,    pp.  316,  S16. 

From  the  Huntington  Circuit  Court.     Affirmed. 

J.  B.  Kenner  and  U.  S.  Lesh,  for  appellant. 
Branyan  &  Branyan  and  L.  L.  Simons,  for  appellee. 

Robinson,  J. — Appellee  filed  a  claim  against  the  es- 
tate of  appellant's  decedent,  and  was  given  a  verdict 
by  a  jury. 

The  only  error  assigned  which  is  discussed  by  ap- 
pellant's counsel  is  the  overruling  of  the  motion  for  a 
new  trial. 

There  was  evidence  to  show  that  some  time  between 
1880  and  1883,  probably  about  1883,  appellee,  who  was 
then  about  twenty  years  old,  went  into  the  home  of  the 
decedent  and  continued  with  her  until  decedent's 
death,  in  August,  1895.  The  decedent,  at  the  time  ap- 
pellee went  into  her  home,  was  a  widow,  living  alone. 
During  these  years  appellee  did  all  the  housework  for 
decedent — cooking, washing,  ironing,  scrubbing,  sweep- 
ing, working  in  garden,  caring  for  the  little  stock  dece- 
dent had, — ^andall  other  work  necessary  to  be  done, 
both  in  and  out  of  doors.  Appellee  and  decedent  lived 
alone  until  decedent  married,  but  the  husband  died 
about  a  year  after  the  marriage,  and  this  again  left  de- 
cedent and  appellee  alone  until  decedent's  death.  Dur- 
ing the  last  years  of  her  life  decedei^t  was  blind,  the 
witnesses  differing  as  to  the  length  of  time  from  two  to 
five  years.     For  some  months  before  her  death  de- 


312        APPELLATE  COURT  OF  INDIANA, 

Boyd,  Administrator,  v,  Starbuck. 

cedent  was  partially  paralyzed,  and  became  quite 
helpless  and  required  a  great  deal  of  care  and  atten- 
tion, and  services  were  required  and  were  performed 
by  appellee  that  were  very  disagreeable.  Appellee 
did  this  work  alone,  except  when  assisted  by  neigh- 
bors visiting.  The  burden  of  the  household  work  and 
caring  for  decedent  was  upon  appellee.  During  these 
years  decedent  furnished  appellee  with  board  and 
clothing.  The  evidence  is  conflicting  as  to  the  kind  of 
clothing  furnished,  but  it  seems  that  most  of  the  time 
at  least  she  was  clothed  about  as  well  as  the  average 
girl  of  her  station  in  life  in  that  vicinity.  There  was 
evidence  to  the  efifect  that  part  of  the  work  required  of 
appellee  was  very  hard,  such  as  carrying  water  a  long 
distance  and  caring  for  stock,  consisting  of  cow  and 
hogs.  Appellee  was  not  sent  to  school  after  she  went 
to  stay  with  decedent,  but  attended  church  and  went 
into  society.  There  was  some  evidence  that  appellee 
went  to  stay  with  decedent  at  decedent's  request;  the 
decedent  afterward  said  she  could  not  get  along  with- 
out appellee,  and  that  she  would  do  whatever  was 
right  by  her.  Appellant's  counsel  insist  that  the  evi- 
dence is  insufficient  to  show  that  the  relation  of  mas- 
ter and  servant  existed  between  decedent  and  claim- 
ant during  the  time  for  which  a  recovery  is  sought.  It 
is  true,  the  evidence  is  not  very  satisfactory,  but  it  is 
not  denied  there  was  some  evidence  to  sustain  the  find- 
ing of  the  jury  on  that  point,,  and  under  the  well  set- 
tled rule  we  cannot  weigh  the  evidence  to  determine 
where  the  preponderance  lies.  It  is  also  argued  that, 
assuming  the  relation  of  master  and  servant  to  have 
been  established,  there  is  no  evidence  that  the  services 
rendered  by  claimant  were  worth  more  than  the  board, 
clothes  and  other  things  furnished  her  by  decedent 
There  is  quite  a  conflict  in  the  evidence  as  to  the  value 
of  claimant's  services.    If  the  claimant  was  indebted 
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to  the  estate  for  board  and  clothing,  it  could  have  been 
shown  under  a  plea  of  set-oflE.  The  only  pleading  filed 
in  the  case  was  the  claim.  No  attempt  was  made  to 
prove  a  set-off.  The  statute  puts  in  all  defenses  in  a 
case  like  that  at  bar,  except  set-off  and  counterclaim. 
Section  2479,  Burns'  R.  S.  1894;  Kippenberg,  Exr.y  v. 
Morris^  80  Ind.'540;  Oriffin^  Admr.^  v.  Hodshire,  119 
Ind.  235;  Dicky.  Dumbauldy  Admx.j  10  Ind.  App.  508. 

Counsel  cite  the  cases  of  Hays  v.  McConnell,  42  Ind. 
285 ;  Brotcn-  v.  Ya/ryaiiy  74  Ind.  305,  and  James,  Admr., 
V.  Gillen,  3  Ind.  App.  472,  in  support  of  their  con- 
tention that  the  evidence  shows  that  appellee  was 
taken  into  decedent's  home  and  there  treated  as  a 
member  of  the  family,  and  that  without  regard  to  the 
value  of  the  services  rendered  no  recovery  can  be  had. 

In  Hays  v.  McConnellj  supra,  a  fourteen-year-old  girl, 
upon  the  death  of  her  mother,  was  turned  away  from 
home  by  her  father,  and  at  the  suggestion  of  her  aunt 
and  grandmother  went  to  live  with  an  uncle  and  aunt, 
with  whom  she  remained  until  her  marriage,  at  which 
time  she  was  twenty-five  years  old.  In  a  suit  against 
her  uncle  for  work  and  labor,  it  appearing  that  no  ex- 
press contract  existed,  and  that  she  had  been  kindly 
treated  and  provided  for  in  a  better  manner  than  she 
would  have  been  if  she  had  merely  received  ordinary 
wages,  it  was  held  she  could  not  recover. 

In  Brown  v.  Taryan,  supra,  a  girl  fourteen  years  old, 
while  under  guardianship,  went  to  live  with  her  uncle, 
under  an  agreement  made  with  him  by  her  guardian 
that  she  should  live  with  him  as  a  member  of  his  fam- 
ily, and  be  boarded,  clothed,  and  educated  by  him; 
that  nothing  was  said  about  wages  or  pay ;  that  under 
this  agreement  she  continued  to  live  with  the  family 
until  her  majority,  and  until  her  marriage  eight  years 
thereafter,  never  asking  or  demanding  wages  or  pay, 
the  uncle  providing  for  her  support,  and  treating  her 
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substantially  as  a  member  of  his  family,  it  was  held 
no  action  would  lie  for  wages. 

In  JameSy  Adm^r,  v.  Oillen,  supra^  a  girl  fifteen  years 
old  went  to  live  with  an  uncle, and  aunt,  and  continued 
to  live  with  them  until  after  she  was  of  age;  that  she 
lived  with  thein  as  one  of  the  family  and  was  clothed 
and  provided  for.  The  uncle  was  her  guardian  during 
the  time.  There  was  no  contract  or  agreement  about 
compensation,  or  the  terms  upon  which  appellee  was 
to  live  with  them,  nor  was  anything  said  about  wages 
during  the  lifetime  of  the  aunt.  After  the  aunt's 
death  *she  filed  a  claim  against  her  estate,  and  it  was 
held  she  could  not  recover. 

These  cases  are  decided  upon  the  ground  that  the 
circumstances  surrounding  each  particular  transac- 
tion make  it  probable  that  the  relations  existing  be- 
tween the  parties  were  based  upon  something  other 
than  a  promise  to  recompense,  and  that  the  services 
were  not  rendered  under  such  circumstances  as  au- 
thorized the  party  performing  them  to  entertain  a  rea- 
sonable expectation  of  receiving  pay. 

Whether  or  not  the  family  relation  does  in  fact  exist 
must  be  determined  from  the  facts  of  each  case,  and 
when  it  is  shown  that  the  relation  of  parent  and  child 
was  formed  and  continued  to  exist,  the  courts  will  not 
reduce  that  relationship  to  one  of  master  and  servant 
But  we  think  there  was  evidence  in  this  case  from 
which  the  jury  could  say  that  the  relation  of  master 
and  servant  existed  between  the  decedent  and  claim- 
ant. It  appears  from  the  evidence  that  decedent  said 
at  one  time  she  could  not  do  without  appellee,  and 
that  she  intended  to  do  whatever  was  right  by  her. 

In  the  fourteenth  instruction,  the  court  said  Ho  the 
jury:  "I  instruct  you  in  this  case  that  if  you  find  from 
the  evidence  that  the  claimant  was  not  a  relative  or 
member  of  the  family  of  decedent,  and  you  should 
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further  find  that  she  did  valuable  services  for  the  de- 
cedent in  her  lifetime,  as  alleged  in  the  complaint,  and 
you  should  further  find  that  the  decedent  from  time  to 
time  declared  her  purpose  of  providing  for  her,  for  her 
services,  then  you  may  ftnd  for  the  claimant  and  as- 
sess her  recovery  at  just  such  sum  as  a  fair  preponder- 
ance of  the  evidence  shows  it  to  have  been  worth  for 
the  last  six  years  of  such  service." 

Without  deciding  that  the  fourteenth  instruction 
given  by  the  court  correctly  states  the  law,  yet  when 
it  is  taken  in  connection  with  all  the  other  instructions 
it  contains  nothing  harmful  to  appellants.  If  the  in- 
struction was  not  sufficiently  broad  in  itself,  the  objec- 
tions urged  are  met  by  other  instructions  given. 

The  court  instructed  the  jury  that,  "where  one  is 
taken  into  the  family  of  another,  and  is  regarded  and 
treated  in  every  respect  as  a  member  of  the  household, 
and  is  a  member  of  such  family,  even  when  there  may 
be  no  ties  of  blood,  there  is  no  implied  obligation  to 
pay  for  services  rendered  on  the  one  hand  nor  for 
board,  schooling,  clothing,  care,  and  medical  attention 
on  the  other." 

This  instruction  without  the  words  "and  is  a  mem- 
ber of  such  family,"  was  requested  by  appellalnt,  and 
after  inserting  the  above  words  the  court  gave  the  in- 
struction. We  fail  to  see  how  the  added  words  could 
be  harmful  to  appellants. 

The  fifth,  seventh,  and  eighth  instructions  requested 
by  appellant  were  given  in  substance  in  the  instruc- 
tions given  by  the  court.  The  sixth  instruction  re- 
quested contains  principally  matters  of  argument,  and 
was  properly  refused.  We  have  carefully  considered 
all  the  instructions  given  by  the  court,  and  taking 
them  all  together,  they  correctly  state  the  law  of  the 
case. 

Another  ground  for  a  new  trial  was  in  permitting  a 
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certain  witness  to  testify  as  to  the  value  of  claimant's 
services,  without  showing  that  the  witness  was  compe- 
tent to  speak  on  that  subject.  The  witness  testified 
that  she  had  seen  appellee  working  for  decedent,  and 
had  visited  decedent  many  times  while  appellee  was 
working  for  her,  and  had  seen  appellee  working  for 
decedent,  and  particularized  the  kind  of  work  she  had 
seen  appellee  doing  for  decedent,  and  after  answering 
that  she  knew  the  value  of  the  services  she  saw  appel- 
lee doing,  she  was  permitted  to  state  what  the  value 
was.  The  ground  of  objection  was  that  it  was  not 
shown  that  the  witness  knew  the  value  of  such  serv- 
ices in  the  neighborhood  in  which  the  work  was  done. 

The  record  fails  to  disclose  how  far  away  the  wit- 
ness lived  from  decedent's  home.  It  appears  that  the 
witness  lived  in  Huntington,  and  that  the  decedent 
did  not,  but  whether  the  two  places  could  be  said  to  be 
in  the  same  neighborhood  cannot  be  determined  from 
the  evidence.  From  the  record  we  cannot  say  the 
court  erred  in  the  admission  of  the  testimony. 

It  is  assigned  as  error  that  the  amount  assessed  by 
the  jury  is  excessive.  But  taking  into  consideration 
the  character  of  the  services  performed  by  .appellee, 
and  especially  her  services  during  the  last  two  or  three 
years  of  decedent's  life,  it  cannot  be  said  that  the 
amount  assessed  is  excessive.  We  think  the  amount 
assessed  by  the  jury  is  sustained  by  the  evidence. 

Judgment  affirmed. 


Junkin  v.  Lippman. 

[No.  2,154.    Filed  October  29,  1897.] 

Landlord  and  Tenant. — Action  by  Lessee  for  Breach  of  Contract. — 
Special  Verdict. — Lessor  desiring  to  make  repairs  of  premises  agreed 
with  lessee  that  on  account  of  the  inconvenience  and  loss  of  trade 
occasioned  thereby,  he  would  partition  another  large  room  owned 
hj  him,  but  not  included  in  the  rental  contract,  which  lessee  was 
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to  have  the  use  of  free  of  rent.  Lessor  failed  to  partition  the  room. 
In  an  action  by  lessee  for  damages  for  breach  of  contract  a  special 
Terdict  was  returned  finding  every  material  fact  necessary  to  plain- 
iifPs  recovery  except  the  time  within  which  the  work  of  partition- 
ing was  to  be  completed;  as  to  which  the  finding  was  that  the 
agreement  to  partition  was  not  performed  within  a  reasonable  time. 
Held,  that  judgment  was  properly  rendered  for  defendant  on  the 
special  verdict. 

From  the  St.  Joseph  Circuit  Court.     Affirmed. 

J.   W.  TcUbotj  O.  O.  Feldman  and  A.  J.  Home, 
for  appellant. 
F.  J.  L.  Meyer,  for  appellee. 

Henley,  J. — ^The  appellant  was  the  lessee  of  a  part 
of  appellee^s  building,  situated  in  the  city  of  South 
Bend.  Appellee  desired  to  repair  and  remodel  the 
building,  and  on  account  of  the  inconvenience  to 
which  appellant  would  be  put  and  the  loss  of  trade 
occasioned  thereby  to  appellant,  appellee  agreed  to 
partition  into  sleeping  rooms  a  large  room  owned  by 
him,  but  not  included  in  the  rental  contract  with  ap- 
pellant, which  large  room  the  appellant  was  to  have 
the  use  of,  rent  free,  for  the  losses  occasioned  to  her 
by  the  repairing  of  the  building.  Appellee  did  not 
partition  the  room,  and  appellant  Susan  J.  Junkin 
brought  this  action  in  the  lower  court  against  appellee 
Leibman  Lippman,  demanding  damages  for  the  breach 
of  the  contract  as  above  set  out.  The  cause  was  put  at 
issue  and  a  trial  had  by  jury  and  a  special  verdict  re- 
turned. Upon  motion  therefor,  the  lower  court  ren- 
dered judgment  upon  the  special  verdict  in  favor  of 
defendant,  and  overruled  the  motion  of  plaintiff  (ap- 
pellant) for  judgment  thereon.  The  motion  for  a 
venire  de  novo  was  rightly  overruled. 

The  only  question  before  this  court  is  the  correct- 
ness of  the  ruling  of  the  lower  court  in  sustaining  the 
motion  of  appellee  for  judgment  upon  the  special  ver- 
dict. 
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We  do  not  believe  it  would  be  of  any  value  to  the 
legal  profession  to  set  out  in  this  opinion  the  finding 
of  the  jury.  It  is  sufficient  to  say  that  the  jury  founds 
by  its  answers  to  the  interrogatories  submitted,  every 
fact  essential  to  appellant's  recovery,  except  that 
they  did  not  find  within  what  time  the  appellee  agreed 
to  partition  or  complete  the  work  of  partitioning  the 
large  room  into  bedrooms.  It  was  found  that  appellee 
agreed  to  do  this  work  in  consideration  of  appellant 
permitting  him  to  make  the  repairs  and  alterations 
upon  the  building.  The  jury  found  that  appellee 
wholly  failed  to  perform  his  part  of  the  agreement 
within  a  reasonable  time,  and  that  appellant  had  suf- 
fered damages  in  a  certain  sum.  It  was  certainly  nec- 
essary and  material  for  the  jury  to  find  within  what 
time,  or  when  the  work  agreed  to  be  done  by  appellee 
in  partitioning  the  large  room  was  to  be  completed. 
What  a  reasonable  time  is,  depends  upon  the  facts 
to  be  proved,  and  Rowing  the  character  of  the  work, 
location  and  extent  thereof,  the  season  of  the  year,  and 
any  other  matter  that  might  tend  to  hasten  or  delay  it. 
The  special  verdict  herein,  standing  alone,  as  it  must 
stand,  does  not  show  but  that  a  reasonable  time  al- 
lowed appellee  to  complete  his  work  would  have  taken 
him  beyond  the  close  of  appellant's  tenancy,  and  in 
that  event  appellant  could  not  have  been  damaged. 

We  do  not  think  there  was  error  of  law  in  rendering 
judgment  for  appellee  upon  the  special  verdict. 

Appellant's  counsel  argued  that  a  new  trial  should 
be  granted  herein,  because  justice  would  be  thereby 
better  subserved,  and  insist  that  it  is  the  duty  of  the 
court,  where  a  special  verdict  fails  to  find  a  material 
fact,  to  grant  a  new  trial  and  allow  the  appellant  an- 
other opportunity  to  obtain  a  judgment.  None  of  the 
cases  cited  by  appellant's  counsel  are  in  point.  Take 
the  case  of  Cleveland,  etc.,  R.  R.  Co,  v.  Hadley,  12  Ind. 
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App.  51§.  In  that  case  a  material  fact  was  wholly 
omitted  from  the  verdict;  it  was  an  essential  element 
of  the  plaintiff's  case^  and  the  burden  of  establishing' 
it  devolved  upon  him.  Yet,  notwithstanding  its  ab- 
sence from  the  verdict,  the  lower  court  rendered  judg- 
ment in  fa*vor  of  the  plaintiff.  This  was  error  for 
which  the  cause  was  reversed.  If  the  lower  court  had 
rendered  judgment  in  favor  of  the  defendant  as  it 
should  have  done  in  the  case  above  referred  to,  and  the 
plaintiff  had  appealed,  there  would  have  been  no  re- 
versal, because  there  would  have  been  no  error  upon 
which  to  predicate  it. 

A  careful  investigation  of  all  the  cases  will  show 
that  in  but  few  instances  of  the  character  of  the  one 
above  mentioned,  have  the  appellate  courts  of  this 
State  seen  fit  to  prolong  litigation  by  directing  a  new 
trial,  after  reversing  a  judgment  upon  a  special  ver- 
dict, and  these  only  when  the  lower  court  has  erred  in 
rendering  judgment,  and  the  evidence  showed  that 
manifest  injustice  would  result  from  directing  the  ver- 
dict in  favor  of  the  appellant. 

In  the  case  at  bar  the  lower  court  did  not  err  in  ren- 
dering judgment  in  favor  of  appellee,  and  the  cause 
cannot  be  reversed  in  the  absence  of  error. 

The  judgment  of  the  lower  court  is  therefore  af- 
firmed. 


The  Aurora  National  Bank  v.  Dels. 

[No.;3,205.    Filed  October  29,  1897.] 

BnJiS  AND  NoTBS. — Indorsement  of  Bank  Chech, — The  legal  signifi- 
cation of  the  indorsement  of  a  bank  check  by  the  payee  cannot  be 
contradicted  as  between  him  and  an  indorsee  simply  because  the 
latter  is  an  immediate  and  not  a  remote  indorsee,    p,  SSS. 

Same. — Indorsement  of  Chech, — Consideration, — The  contractual  un- 
dertaking between  the  payee  of  a  bank  check  and  his  immediate 
indorsee  caimot  be  disputed,  but  it  may  be  shown  that  it  was  en- 
tered into  without  consideration,  or  that  the  consideration  has 
failed,    p,  S£8, 
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SAME.~Depo«tif  in  Bank  of  Cheek  Payable  to  Agent. — Indorsement 
by  Agent, — The  fact  that  the  proceeds  of  a  check  were  placed  to 
the  credit,  not  of  the  payee  individually,  but  to  his  credit  as  agent 
for  the  drawer,  charged  the  bank  receiving  the  check  with  notice 
of  the  fiduciary  character  of  the  deposit,  but  did  not  make  the  in- 
dorsement a  contract  without  consideration,    p.  329, 

Bakes  and  Bankinq. — Application  of  Deposit  to  Payment  of  Debt 
Due  Bank. — Where  a  general  depositor  becomes  indebted  to  the 
bank,  and  the  debt  is  due  and  payable,  the  bank,  by  virtue  of  its 
lien  or  right  of  set-off,  may  apply  the  debtor's  deposit  to  the  pay- 
ment of  the  debt.    p.  S£9. 

8ahe. — Depositor  to  he  Paid  Upon  Demand. — ^The  obligation  of  a 
bank  to  a  general  depositor  is  to  pay  upon  his  proper  demand,  p. 
SS9. 

From  the  Dearborn  Circuit  Court.     Reversed. 

G.  M.  Roberts^  C.  W,  Stapp  and  McMullen  &  Mc- 
Mullen^  for  appellant. 
W.  B.  Johnston^  for  appellee. 

Black,  J. — The  appellant  was  sued  by  the  appellee, 
who  recovered  judgment  upon  a  special  verdict,  in 
which  the  facts  were  shown,  in  substance,  as  follows: 
The  appellant,  a  bank  of  deposit,  located  at  Aurora, 
Dearborn  county,  Indiana,  had  been  in  existence  for 
more  than  five  years  at  the  time  of  the  trial  in  March, 
1896,  and  Alexander  B.  Pattison  had  been  its  cashier 
from  its  organization.  From  the  month  of  July,  1894, 
to  the  8th  of  August,  1895,  the  appellee  made  deposits 
of  money  in  said  bank,  and  on  the  morning  of  the  8th 
of  August,  1895,  had  on  deposit  there  of  his  individual 
funds,  1302.50;  which  sum  was  never  drawn  out  of  said 
bank  by  him  and  never  paid  to  him  by  said  bank.  On 
the  23d  of  September,  1895,  before  the  commencement 
of  this  suit,  the  appellee,  in  said  bank,  presented  to  the 
appellant  a  check  signed  by  appellee,  drawn  against 
his  individual  account  for  said  sum,  and  demanded  of 
the  appellant  the  payment  of  said  sum,  and  so  pre- 
sented said  check  to  the  cashier  of  the  bank,  and  so 
made  demand  of  him,  during  banking  hours;  but  pay- 
ment of  said  sum  was  refused.    From  July,  1894,  to 
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and  including  August  3,  1895,  the  appellee  was  the 
agent  of  the  G.  Y,  Roots  Company,  it  being  his  busi- 
ness during  the  time  he  was  such  agent  to  buy  wheat 
for  said  company.  During  that  period  he  had  at  said 
bank  a  separate  and  distinct  account  of  his  deposits 
in  and  withdrawals  of  money  from  said  bank,  on  his 
individual  account;  also,  a  separate  account  of  his  de- 
posits and  withdrawals  of  money  and  the  proceeds  of 
checks,  as  the  agent  of  said  company,  pertaining  to  its 
Lawrenceburgh  house;  also,  a  separate  account  of  his 
deposits  and  withdrawals  as  agent  of  said  company 
pertaining  to  the  business  of  its  Cincinnati  house,  said 
company  having  during  such  period  offices  and  busi- 
ness both  at  Lawrenceburgh,  Indiana,  and  at  Cincin- 
nati, Ohio.  During  all  the  time  from  July,  1894,  up  to 
and  including  the  3d  of  August,  1895,  the  appellant 
had  notice  that  the  appellee  was  the  agent  of  said  com- 
pany. The  appellant,  on  the  3d  of  August,  1895,  knew 
that  the  appellee  was  the  agent  of  said  company,  and 
that  he  was  purchasing  wheat  for  said  company,  as 
its  agent.  On  that  day  the  appellee  presented  to  said 
bank  a  check  drawn  by  said  company,  payable  to  the 
order  of  the  appellee^  for  f300.00,  and  when  it  was  so 
presented  the  appellant  received  it  and  credited  the 
amount  thereof  on  its  books  to  the  account  of  H.  H. 
Dils,  agent  of  the  G.  Y.  Boots  Company,  on  the  ac- 
count kept  with  appellee  as  such  agent  of  said  com- 
pany, for  the  Lawrenceburgh  house  of  said  com- 
pany, and  charged  itself  on  its  own  books  with  that 
sum  on  account  of  said  check,  in  the  account  which  it 
kept  with  the  appellee  as  agent  of  said  company  for 
the  Lawrenceburgh  house  of  said  company.  At  the 
time  the  appellant  made  these  entries  on  its  books  it 
had  notice  that  the  appellee  was  at  that  time  the  agent 
of  said  company.    When  said  check  was  so  presented 
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the  appellant  had  notice  that  its  proceeds  were  in- 
tended by  said  company  and  by  the  appellee,  to  be 
used  by  the  appellee  as  agent  of  said  company  to  pay 
for  wheat  purchased  by  him  for  said  company.    When 
the  appellant  received  the  check  and  entered  the 
amount  thereof  on  its  books  as  a  credit  to  the  appellee, 
as  such  agent,  and  a  charge  against  itself,  the  pro- 
ceeds of  the  check  were  the  property  of  the  said  G.  Y. 
Roots  Company,  and  the  appellant  had  notice  that 
such  proceeds  were  intended  by  said  company  to  be 
used  by  the  appellee,  as  its  agent,  in  paying  for  wheat 
purchased  by  him  as  agent  for  said  company.    From 
July,  1894,  to  and  including  August  3,  1895,  the  ap- 
pellee had  a  separate  pass-book  in  which  the  appellant 
credited  and  charged  the  deposits  and  withdrawals 
of  his  individual  funds,  and  another  pass-book  in 
which  it  entered  credits  and  charges  of  his  deposits 
and  withdrawals  as  the  agent  of  the  G.  Y.  Roots  Con^ 
pany    relating    to    said    company^s    Lawrenceburgh 
house,  and  also  a  separate  and  distinct  account  on  the 
last  mentioned  pass-book  in  which  the  appellant  en- 
tered his  deposits  and  withdrawals  as  agent  for  the 
G.  Y.  Roots  Company  pertaining  to  the  business  ©f 
said  company's  Cincinnati  house.  The  keeping  of  three 
accounts  on  appellee's  pass-books  and  appellant's 
bank  books  was  suggested  and  advised  by  the  appel- 
lant's cashier.    When  said  check  for  fSOO.OO  was  so 
presented,  the  amount  thereof  was  credited  by  the  ap- 
pellant, and  charged  against  itself  on  the  appellee's 
pass-book  kept  by  him  as  agent  of  said  company,  on 
the  Lawrenceburgh  house  account.     Said  check  for 
fSOO.OO  was  protested  for  nonpayment,  and  when  so 
protested  was  returned  to  the  appellant.     When  the 
check  and  the  protest  thereof  were  returned  to  appel- 
lant, it  sent  the  same  by  mail  to  the  appellee  on  the 
7th  of  August,  1895. 
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The  appellee  drew  checks  against  said  sum  of 
fSOO.OO,  the  proceeds  of  said  check  drawn  by  said  com- 
pany, all  the  checks  so  drawn  by  the  appellee  being 
signed  "H.  H.  Dils,  Agt.,"  and  having  written  upon 
the  faces  thereof,  "Lawb  House;"  and  the  checks  so 
drawn  by  the  appellee  were  charged  by  the  appellant 
on  its  books  and  on  one  of  the  appellee's  pass-books, 
against  him  as  agent  of  the  Lawrenceburgh  house  of 
said  company,  "Lawb  House,"  so  written,  being  in- 
tended by  the  appellee  as  a  direction  to  the  appellant 
to  so  charge  the  amounts  of  said  checks,  and  being  so 
understood  by  the  a*i)pellant.  The  cost  of  said  protest 
was  12.50. 

On  the  8th  of  August,  1895,  the  appellant  charged 
on  its  books  f302.50  to  the  individual  account  of  the 
appellee,  because  of  the  nonpayment  and  protest  of 
said  check  of  said  company  and  the  protest  fees.  The 
appellee  never  authorized  the  appellant  to  so  charge 
him.  After  the  making  of  this  charge  against 
the  individual  account  of  the  appellee,  the  cashier  of 
the  appellant  requested  him  to  draw  his  individual 
check  for  said  sum  of  f302.50,  but  he  refused  to  give 
such  check,  and  never  did  give  it.  On  or  about  the  1st 
of  September,  1895,  the  appellee  left  with  the  appel- 
lant his  individual  bank  book,  to  be  balanced.  He  had 
no  knowledge  that  said  $302.50  had  been  charged  to 
his  individual  account  until  his  individual  pass-book 
was  returned  to  him  by  appellant,  which  was  on  or 
about  the  3d  of  September,  1895,  and  he  then  learned 
for  the  first  time  that  said  sum  had  been  so  charged, 
after  he  left  said  bank  and  returned  to  his  place  of 
business.  * 

It  was  found  by  the  jury  that  the  appellant  was  in- 
debted to  the  appellee  in  the  sum  of  f302.50,  unless 
he  was  indebted  to  it  in  that  amount  on  account  of 
the  nonpayment  and  protest  and  costs  of  protest  of 
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said  check  drawn  by  said  company;  also,  that  if  the 
appellee  indorsed  said  check  drawn  by  said  company, 
as  agent  for  said  company,  the  appellant  was  indebted 
to  him  in  the  sum  of  $302.50;  also,  that  when  he  so 
presented  said  check  of  the  company  he  wrote  his 
name  upon  the  back  of  said  check;  and  that  when  he 
presented  it  and  wrote  his  name  on  the  back  thereof, 
he  was  acting  as  the  agent  of  said  company,  and  the 
appellant  had  notice  that  he  was  so  acting;  that  in  the 
act  of  writing  his  name  on  .the  back  of  the  check,  he 
was  acting  as  agent  of  said  company,  of  which  fact 
the  appellant  had  notice  at  the  time  it  received  the 
check;  that  he  wrote  his  name  upon  the  back  of  the 
check  only  as  evidence  of  his  receipt,  as  the  agent  of 
said  company,  of  the  proceeds  of  the  check,  and  in  so 
writing  his  name  he  did  not  intend  to  become  individ- 
ually liable  as  indorser  of  the  check,  or  as  guarantor 
thereof,  or  to  become  individually  liable  for  its  pay- 
mept  in  case  of  the  nonpayment  thereof  by  said  com- 
pany; that  the  appellant  had  notice  at  the  time  it  re- 
ceived the'  check  that  appellee  did  not  intend,  by  writ- 
ing his  name  on  the  back  thereof,  to  become  individ- 
ually liable. 

The  sum  of  $302.50  which  the  appellee  had  on  de- 
posit in  said  bank  on  the  morning  of  the  8th  of  August, 
1895,  had  never  been  paid  to  him  in  any  way  other 
than  by  being  charged  by  the  appellant  to  the  appel- 
lee's individual  account^  by  reason  of  the  nonpayment 
of  said  check  drawn  by  said  company.  The  appellee 
knew  that  said  check  had  not  been  paid,  on  and  after 
the  8th  of  August,  1895.  The  cashier  of  the  appellant, 
on  the  day  last  mentioned,  informed  the  appellee  that 
the  appellant  intended  to  hold  said  sum  of  $302.50  out 
of  appellee's  individual  funds  then  on  deposit  in  said 
bank,  and  to  charge  his  individual  account  therewith. 

The  following  is  a  copy  of  the  check  so  presented  on 
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the  3d  of  August,  1895:  "fSOO.OO.  The  G.  Y.  Roots  CJo. 
Lawrenceburgh,  Indiana,  August  3, 1895.  Pay  to  the 
order  of  Hugh  Dils  three  hundred  dollars.  The  G.  Y. 
Roots  Co.,  by  E.  M.  Lee.  To  the  Citizens  National 
Bank,  Lawrenceburgh,  Ind.    No.  3621.^^ 

The  appellee  then  and  there  indorsed  the  check,  by 
writing  his  name,  H.  H.  Dils,  on  the  back  thereof. 
Nothing  was  then  and  there  said  by  the  appellee  op 
the  appellant  about  his  indorsing  the  check  as  agent. 
After  he  so  indorsed  it,  the  appellant  accepted  it,  and 
then  gave  him  credit  for  $300.00  on  the  account  of  H. 
H.  Dils,  agent  of  the  Lawrenceburgh  house,  and 
caused  said  check  to  be  duly  presented  to  the  Citizens^ 
National  Bank  at  Lawrenceburgh  for  payment,  as 
soon  as  could  be  done.  Payment  of  the  check  was  de- 
DGianded  of  the  last  named  bank,  and  was  by  it  refused 
because  said  company  had  no  funds  in  said  bank.  Said 
company  had  no  funds  in  the  Citizens  National  Bank 
of  Lawrenceburgh  on  or  after  August  3, 1895.  Notice 
of  nonpayment  of  the  check  was  duly  sent  to  the  ap- 
pellee at  Aurora,  Indiana,  on  the  same  day  it  was  pre- 
sented for  payment  to  said  bank,  by  mail,  postpaid. 
The  check  was  returned  to  the  appellant  unpaid.  The 
check  was  returned  by  the  appellant  to  the  appellee 
protested  and  unpaid  on  the  7th  of  August,  1895. 

The  appellant  paid  out  on  the  checks  of  the  appellee, 
signed  by  him  as  agent  of  the  Lawrenceburgh  house, 
the  entire  amount  of  said  |300.00  before  the  protested 
check  was  returned.  The  appellant  charged  the  ap- 
pellee on  his  individual  account  $302.50,  the  amount 
of  the  company's  check  and  protest  fees,  after  the* 
check  was  returned  to  the  appellant,  and  before  the 
commencement  of  this  suit,  and  the  appellee  was 
notified  of  such  charge  before  the  bringing  of  this  suit. 
The  appellant  charged  said  amount  of  $302.50  on  ap- 
pellee's bank  book.    The  appellant  and  the  appellee 


326       APPELLATE  COUET  OF  INJ)LAlNA, 


The  Aurora  National  Bank  t;.  Dils. 


did  not  have  a  settlement,  and  the  books  of  the  api>el- 
lant  and  appellee  were  not  balanced. 

When  the  appellee  presented  said  check  of  the  com- 
pany to  the  appellant  on  the  3d  day  of  August,  1895, 
he  did  not  know  that  said  company  had  no  funds  in  the 
Citizens  National  Bank  of  Lawrenceburgh,  Indiana. 

The  jury  assessed  the  appellee's  damages  at  f302.50, 
if  upon  the  facts  found  he  was  entitled  to  recover;  and 
for  that  amount  judgment  was  rendered  in  his  favor, 
he  being  the  plaintiff  and  the  appellant  the  defendant. 

In  referring  to  the  action  of  the  court  in  overruling 
the  appellant's  motion  for  a  new  trial,  it  has  been 
claimed  in  argument  that  the  evidence  was  insuffi- 
cient, and  some  evidence  has  been  indicated  which  it 
is  claimed  showed  that  when  the  company's  check  was 
presented  nothing  was  said  concerning  the  indorse- 
ment. But  the  evidence  thus  indicated  supports  what 
is  found  upon  this  matter  in  the  verdict.  Doubtless 
if  the  question  as  to  the  liability  of  the  appellee  upon 
his  indorsement  could  be  affected  by  conversation 
which  took  place  at  the  immediate  time  of  the  par- 
ticular transaction,  and  the  intention  and  understand- 
ing of  the  parties  could  be  thus  shown  and  given  effect, 
the  same  result  might  be  reached  by  showing  a  con- 
tinuous course  of  dealing  in  similar  transactions  for  a 
long  period  of  such  character  as  indicated  their  inten- 
tion and  understanding  in  this  particular  instance. 
If  it  were  once  settled  between  the  parties  what  effect 
should  be  given  to  a  particular  form  of  dealing  it 
would  not  be  necessary  while  the  same  course  of  deal- 
ing was  in  progress  to  negotiate  and  settle  anew  the 
relations  of  the  parties  at  every  recurring  transaction 
in  the  continuous  business. 

The  question  is,  whether  the  appellee  must  be  held 
liable  individually  upon  his  indorsement  strictly,  or 
may  be  relieved  by  showing  facts  not  indicated  by  the 
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written  contract.  If  so,  the  question  would  arise 
whether  the  extraneous  facts  shown  in  the  verdict 
should  relieve  him. 

The  indorsement  is  not  expressly  restricted  or  quali- 
fied, but  is  absolute  in  form,  without  ambiguity  or 
obscurity.  It  cannot  be  said  that  the  appellee  in  his 
indorsement  of  the  check  assumed,  as  agent,  any  obli- 
gation for  his  principal.  The  appellee's  principal  had 
clearly  indicated  its  purpose  to  be  bound  as  drawer 
of  the  check,  and  had  made  it  payable  to  the  order  of 
the  appellee,  and  thus  had  made  it  proper  for  him  to 
indorse  it  in  his  own  name.  It  could  not,  without  con- 
tradiction of  the  writing,  be  said  that  the  drawer  it- 
self, through  its  indorsement  by  its  agent,  assumed 
the  obligation  of  an  indorser.  If  an  agent  make  a  con- 
tract which  places  no  obligation  upon  himself  individ- 
ually, it  must  be  binding  upon  his  principal,  if  binding 
at  all.  A  contract  which  can  be  said  to  have  been 
made  by  an  agent,  merely  as  such,  must  bind  a  prin- 
cipal. 

We  think,  then,  that  any  claim  that  the  name  of  the 
appellee  was  written  on  the  back  of  the  check  by  way 
of  making  an  indorsement  thereof  as  agent  for  the 
drawer,  and  not  as  and  for  himself  individually,  would 
be  a  contradiction  of  the  written  contract  between  the 
indorser  and  the  indorsee.  If  the  check  might  have 
been  indorsed  by  the  payee  as  agent,  or  as  agent  of 
the  drawer,  and  the  title  to  it  thus  be  passed  without 
the  assumption  of  any  liability  by  the  indorser,  yet  it 
"was  not  so  indorsed.  The  indorsement  was  necessary 
to  pass  title  to  the  indorsee,  and  it  was  effectual  for 
such  purpose.  Certainly,  if  the  check  had  gone  on  into 
the  hands  of  a  remote  bona  fide  indorsee  for  value  there 
could  be  no  claim  on  behalf  of  the  appellee  as  against 
such  remote  indorsee  that  the  drawer  was  also, 
through  its  agent,  the  first  indorser,  and  that  the  ap- 
pellee did  not  indorse  in  his  individual  capacity. 
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The  indorsement  of  a  check  is  a  distinct  contract 
The  definite  legal  signification  of  the  indorsement  of 
such  negotiable  paper  by  the  payee  cannot  be  contra- 
dicted as  between  him  and  an  indorsee,  simply  because 
the  latter  is  an  immediate  and  not  a  remote  indorsee. 
The  express  written  con^tract  must  not  be  so  varied. 

In  the  case  of  an  immediate  indorsee,  the  considera- 
tion is  open  to  investigation.  The  contractual  under- 
taking cannot  be  disputed,  but  it  may  be  shown  that  it 
was  entered  into  without  any  sufficient  consideration, 
or  that  the  consideration  has  failed;  and  for  such  pur- 
pose extraneous  evidence  is  admissible,  including  all 
facts  which  tend  to  show,  not  that  it  was  not  intended 
that  the  parties  should  be  bound  as  expressed  in  the 
written  contract,  but  that  such  express  obligation 
ought  not  to  be  enforced  because  of  the  absence  of 
sufficient  consideration.  The  agent  may  bind  him- 
self personally  upon  a  consideration  beneficial  to  his 
principal  alone,  and  may  so  bind  himself  to  one  who  is 
acquainted  with  the  existence  of  the  agency,  and  well 
knows  that  the  agent  has  no  interest  in  the  transac; 
tion  except  as  agent. 

Crum  V.  Boyd,  9  Ind.  289,  was  an  action  on  a  prom- 
issory note.  The  defendants  answered  that  at  the 
time  the  note  was  given  they  were  agents  for  a  rail- 
road company;  that  the  plaintiflE  executed  to  said  com- 
pany a  deed,  conveying  to  it  the  right  of  way  through 
his  land ;  that  the  making  of  this  conveyance  was  the 
only  consideration  for  the  note ;  that  the  plaintiff  well 
knew  at  the  time  that  the  defendants  had  no  interest 
in  the  transaction,  except  as  agents  of  the  company; 
and  that  it  was  understood  that  they  were  not  to  be 
personally  liable  on  the  note.  It  was  held  that  this 
was  not  a  sufficient  answer.  See,  also,  Prather  v. 
Ross,  17  Ind.  495;  Shordan  v.  Kyler,  87  Ind.  38; 
Hayes  y.  Matthews,  63  Ind.  412;  Smythe  v.  Scott,  106 
Ind.  246. 
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In  Hayes  v.  Mattheics,  supra,  it  was  said:  "As  the 
note  under  consideration  purported  on  its  face  to  be  in 
legal  contemplation  the  individual  note  of  the  makers, 
it  follows  that  any  defense  which  involved  the  intro- 
duction of  parol  evidence  tending  to  give  it  a  different 
construction,  or  to  change  its  legal  effect,  was  bad 
upon  •  demurrer." 

The  fact  that  the  proceeds  of  the  ched  were  placed 
to  the  credit,  not  of  the  appellee  individually,  but  of 
the  appellee  as  agent  of  the  drawer,  charged  the  ap- 
pellant with  notice  of  the  fiduciary  character  of  the 
deposit  (Bundtfy  Rec,  v.  Town  of  MonticellOy  84  Ind.  119), 
but  did  not  make  the  indorsement  a  contract  without 
consideration,  but,  on  the  contrary,  constituted  a  suffi- 
cient consideration.  The  fund  thus  supplied  was  all 
checked  out.  There  was  no  want  or  failure  of  consid- 
eration. 

Where  a  general  depositor  becomes  indebted  to  the 
bank,  &nd  the  debt  is  due  and  payable,  the  bank,  by 
virtue  of  its  lien  or  right  of  set-oflf,  may  apply  the 
debtor's  deposit  to  the  payment  of  the  debt,  as  was 
done  by  the  appellant.  See  Second  National  Bank  v. 
Hilly  76  Ind.  223.  When  that  appropriation  had  been 
made,  the  funds  so  appropriated  ceased  to  be  a  part 
of  the  appellee's  individual  deposit.  For  such  portion 
of  his  individual  deposit  the  appellant  was  no  longer 
his  debtor. 

No  question  has  been  made  in  argument  as  to  the 
right  of  the  bank  to  retain  the  amount  of  the  protest 
fees,  being  f2.50.  The  obligation  of  the  bank  to  the 
general  depositor  is  to  pay  upon  his  proper  demand.  It 
is  not  under  obligation  to  pay  upon  an  oral  order,  but 
is  entitled  to  written  evidence  of  payment.  McEwen  v. 
Davis,  39  Ind.  109;  Brown  v.  McElroy,  52  Ind.  404.  The 
only  demand  made  by  the  appellee,  as  shown  by  the 
verdict,  was  by  a  check  for  |302.50.    No  demand  has 
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been  made  for  the  payment  of  the  amount  of  his  de- 
posit less  the  amount  of  the  check  for  $300.00  drawn 
by  said  company.  The  bank  was  entitled  to  written 
evidence  of  payment  of  an  amount  not  exceeding  that, 
if  any,  which  it  owed  him  as  a  depositor,  before  it 
could  be  required  to  pay.  It  was  not  bound,  at  least 
in  the  absence  of  any  offer  or  suggestion  to  such  effect 
on  the  part  o*the  appellee,  to  pay  him  a  portion  of  an 
overcheck,  presented  to  it,  whatever  it  might  have  the 
right  to  do  by  agreement. 

The  question  is  not  properly  presented,  therefore,  as 
to  whether  upon  such  a  demand  he  might  recover  the 
amount  of  the  protest  fees.  Upon  the  facts  shown  by 
the  verdict  he  does  not  appear  to  be  entitled  to  recover 
any  amount  in  this  action. 

The  judgment  is  reversed,  and  the  cause  is  re- 
manded, with  instruction  to  render  judgment  for  the 
appellant  upon  the  special  verdict. 


Binford  v,  Thomas. 

[No.  -2,260.    Filed  October  29,  1897.] 

CONTRAOTS. — Deed. — Reservation. — ^Where  a  deed  of  oonvoyaiioe  to 
real  estate  was  made  "subject  to  aU  rents  and  profits  of  said  farm 
for  the  year  1895,"  ete.,  and  contemporaneously  with  the  execution 
of  such  deed  a  written  contract  was  entered  into  between  the  par- 
ties reciting  that  such  deed  is  executed,  '*  subject  to  all  rente  and 
profite  of  said  farm  for  the  year  1895,  as  evidenced  by  two  certain 
leases,  one  to  Jacob  Wycliff  for  the  rent  of  said  place  to  September 
1, 1895,  and  the  other  to  the  ShelbyviUe  Gas  Com^emj  for  $100.00 
per  annum.  *  *  *  It  is  further  expressly  agreed  that  in  case 
said  Shelbyville  Gas  Company  refuses  to  pay  said  Binford  the 
9100.00  rent  for  the  gas  well  in  the  fall  of  1895,  on  account  of  his 
not  being  the  owner  of  the  farm,  that  the  said  Thomas  will  receive 
and  receipt  for  said  rente  and  turn  the  same  over  to  Binford."  The 
grantee  collected  the  $100.00  rent  from  the  gas  company  which 
was  in  advance  to  November,  1896,  and  tendered  to  grantor  $11.50, 
the  proportion  thereof  for  the  year  1895.  Held,  that  by  the  tonns 
of  the  contract  the  grantor  was  entitled  to  recover  the  $100.00.   pp. 
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PBAonoB. — Overruling  Demurrer  to  Bad  Answer. — Overruling  a  de- 
murrer to  a  bad  answer  is  not  rendered  harmless  by  reason  of  a 
general  denial  being  pleaded,  or  because  there  are  good  answers 
vnder  whioh  the  same  evidence  is  admissible,    p.  SSJ^, 

Prom  the  Hancock  Circuit  Court.  Reversed. 

Ephraim  Marsh  and  W.  W.  Cooky  for  appellant. 
Edward  W.  Felt^  for  appellee. 

CoMSTOOK,  J. — The  material  averments  of  the  com- 
plaint are,  that  on  the  29th  day  of  April,  1895,  appel- 
lant sold  to  appellee  certain  real  estate;  that  the 
Southern  Indiana  Gas  Company,  generally  known  by 
the  name  "Shelbyville  Gas  Company,"  held  a  gas  lease 
contract  at  $100.00  per  annum,  the  rental  being  pay- 
able in  advance  on  the  20th  day  of  November,  1895; 
that  at  the  time  of  the  land  sale  there  was  a  written 
agreement  entered  into  between  the  parties,  wherein 
it  was  agreed  that  said  rental  was  to  be  paid  to  appel- 
lant, but  if  the  company  refused  to  pay  the  $100.00 
rental  for  the  gas  well  in  the  fall  of  1895,  the  appellee 
was  to  receipt  for  and  pay  the  same  to  the  appellant ; 
that  appellee  received  the  rental,  but  refused  to  pay 
the  same  to  appellant,  although  requested  so  to  do. 
The  contract  is  made  an  exhibit  to  the  complaint.  Ap- 
pellee answered  in  two  paragraphs.  First,  a  general 
denial.  The  second  pleads  a  tender  of  $11.50  to  ap- 
pellant, before  the  institution  of  the  suit,  as  the 
amount  due  him  on  the  rental  in  question,  and  shows 
that  the  same  had  been  paid  to  the  clerk  of  the  Han- 
cock Circuit  Court  for  the  use  and  benefit  of  appel- 
lant. It  admits  the  execution  of  the  contract  upon 
which  the  complaint  is  based,  and  makes  the  same  a 
part  of  the  answer.  It  avers  that  the  deed  conveying 
the  real  estate  to  appellee  was  executed  contempo- 
raneously with  the  said  contract  and  made  it  also  a 
part  olf  the  answer.  It  further  avers  that  by  the  terms 
of  the  contract  and  deed  executed  contemporaneously. 
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a  conveyance  to  the  appellee  by  appellant  of  the  real 
estate  described  in  the  complaint,  and  contract  was 
made  "subject  to  all  the  rents  and  profits  of  said  farm 
for  the  year  1895,  as  evidenced  by  certain  leases,  one 
to  Jacob  Wycliff  for  the  rent  of  said  place  until  Sep- 
tember 1,  1895,  and  the  other  to  the  Shelbyville  Gas 
Company  for  $100.00;  that  at  the  time  of  the  execution 
of  the  deed  and  contract,  the  appellant  collected  rent 
under  said  gas  lease  for  the  year  1895  up  to  November 
20,  of  that  year;  that  of  the  f  100.00  collected  by  appel- 
lee, $11.50,  the  amount  of  the  tender,  was  rent  for 
1895,  and  f 88.50  was  rent  accruing  from  January  1  to 
November  20, 1896. 

A  demurrer  to  this  paragraph  of  answer  was  over- 
ruled, and  exceptions  taken.  A  general  denial  filed  by 
way  of  reply.  Trial  by  the  court  and  finding  for  the 
defendant,  and  over  the  motion  of  appellant  for  a  new 
trial  judgment  rendered  for  the  plaintiff  for  the  sum 
of  $11.50  (said  sum  being  the  amount  of  tender  by  the 
defendant  to  the  plaintiflF  before  the  bringing  of  the 
suit),  and  judgment  in  favor  of  defendant  for  costs. 

The  errors  assigned  and  discussed  are,  the  overrul- 
ing of  appellant's  demurrer  to  the  second  paragraph 
of  the  answer,  and  overruling  his  motion  for  a  new 
trial. 

The  theory  of  the  complaint  is,  that  by  the  said 
agreement,  the  rental  of  $100.00  for  the  gas  well  which 
became  due  in  the  fall  of  1895,  belonged  to  appellant ; 
that  appellee  agreed  if  he  received  it  to  turn  it  over 
to  appellant;  that  he  did  receive  it  and  failed  and  re- 
fused to  turn  it  over  according  to  his  agreement.  The 
answer  proceeds  upon  the  theory  that  the  measure  of 
appellant's  recovery  is  that  portion  of  the  rent  accru- 
ing for  the  year  1895;  that  the  amount  due  appellant 
is  determined*,  not  by  the  amount  collected  at  a  certain 
time,  but  by  the  period  of  time  during  which*  the  same 
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accrues  as  designated  by  the  deed  and  contract;  that 
the  deed  and  contract  should  be  construed  together  in 
determining  the  sufficiency  of  the  answer. 

The  only  material  part  of  the  deed  is  in  the  words 
"subject  to  all  the  growing  crops,  rents,  and  profits 
for  the  year  1895."  These  words  are  incorporated  in 
the  agreement  made  an  exhibit  both  in  the  complaint 
and  answer.  The  answer  would  not  have  been  ma- 
terially changed  by  omitting  the  deed  entirely.  The 
sufficiency  of  the  answer  must  depend  upon  the  inter- 
pretation put  upon  the  agreement  upon  which  the 
complaint  is  based.  The  answer  simply  gives  the  ap- 
pellee's legal  construction  of  the  contract.  This  is  not 
the  office  of  a  pleading.  It  remains  for  the  court  to 
ascertain  its  meaning  when  pleaded,  from  the  instru- 
ment itself.  No  fraud  or  mistake  is  charged.  It  is 
probable  that  the  parties  did  not  understand  the 
agreement  alike  when  they  executed  it,  but  that  would 
not  change  the  rules  by  which  it  is  to  be  interpreted. 

It  reads  as  follows,  to- wit:  "This  article  of  agree- 
ment ♦  ♦  ♦  witnesseth:  that  whereas  said  Binford 
has  this  day  sold  to  said  Thomas  one  certain  farm 
[describing  it],  it  is  hereby  expressly  agreed  by  and 
between  said  parties  that  said  warranty  deed  is  made 
subject  to  all  the  rents  and  profits  of  said  farm  for  the 
year  1895,  as  evidenced  by  two  certain  leases,  one  to 
Jacob  Wyclifif  for  the  rent  of  said  place  to  September 
1, 1895,  and  the  other  to  the  Shelbyville  Gas  Company 
for  f  100.00  per  annum.  *  *  *  *  It  is  further  ex- 
pressly agreed  that  in  case  said  Shelbyville  Gas  Com- 
pany refuses  to  pay  said  Binford  the  f  100.00  rent  for 
the  gas  well  in  the  fall  of  1895,  on  account  of  his  not 
then  being  the  owner  of  the  farm,  that  the  said 
Thomas  will  receive  and  receipt  for  said  rents  and 
turn  the  same  over  to  said  Binford." 

It  will  be  observed  that  by  the  terms  of  the  agree- 


334       APPELLATE  COURT  OF  INDLAJiiA, 

Binford  v,  Thomas. 

ment  said  warranty  deed  is  made  subject  to  all  the 
rents  and  profits  of  said  farm  for  the  year  1895,  as 
evidenced  by  two  certain  leases,  one  to  Jacob  WycliflP 
for  the  rent  of  said  place  to  September  1, 1895,  and  the 
other  to  the  Shelbyville  Gas  Company  for  f  100.00  per 
annum.  And  that  it  is  further  expressly  agreed  that 
in  case  the  said  Shelbyville  Gas  Company  refuses  to 
pay  said  Binford  the  f  100.00  rent  for  the  gas  well  in 
the  fall  of  1895,  on  account  of  his  not  being  the  owner 
of  the  farm,  that  the  said  Thomas  will  receive  and  re- 
ceipt for  said  rents  and  turn  the  same  over  to  the  said 
Binford.  The  recital  of  the  deed,  "subject,"  etc., 
simply  releases  the  grantor  from  his  covenant  of  war- 
ranty. The  contract  reserves  the  rents  and  profits,  in- 
cluding the  rental  for  the  gas  well.  The  language  of 
the  agreement,  we  think,  is  free  from  ambiguity  to  the 
effect  that  if  the  Shelbyville  Gas  Company  pays  the 
rent  in  the  fall  of  1895,  appellee  will  turn  it  over  to 
appellant.  The  measure  of  recovery  was  the  amount 
due  if  paid  in  the  year  1895,  and  not  the  rent  for  1895. 
It  follows,  that  the  amount  tendered  was  not  suffi- 
cient, and  that  as  an  answer  of  tender  it  was  not  good. 

The  Supreme  Court  of  this  State  has  held,  that  when 
a  demurrer  to  a  bad  answer  is  overruled,  the  fact  that 
a  general  denial  is  also  pleaded,  or  that  there  are  other 
good  answers  under  which  the  same  evidence  is  ad- 
missible, does  not  render  the  ruling  immaterial.  See 
Over  V.  Shannon^  75  Ind.  352;  Messich  v.  Midland 
R.  W.  Co.,  128  Ind.  81;  Thompson  v.  Lowe^  111  Ind. 
272,  and  the  authorities  there  cited. 

One  of  the  reasons  assigned  in  the  motion  for  a  new 
trial  is,  that  the  amount  of  the  judgment  is  too  small. 
This  ground  is  well  taken.  We  do  not  deem  it  neces- 
sary to  pass  upon  the  other  alleged  errors,  as  they  are 
not  likely  to  arise  upon  another  trial. 

Judgment  is  reversed,  with  instructions  to  the  trial 
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court  to  sustain  the  appellant's  demurrer  to  the  sec- 
ond paragraph  of  appellee's  answer,  and  for  other 
proceedings  not  inconsistent  with  this  decision. 


The  Citizens'  Street  Railroad  Company  v.  Horton. 

[No.  2,148.    FUed  November  3,  1897.] 

Compromise  and  Settlement.  —  Contract  Procured  by  Fravd, — 
Bescisinon. — Return  or  Tender  of  Consideration. — ^A  party  claim- 
ing to  have  been  induced  by  fraud  to  sign  a  contract  and  agreement, 
and  having  redbived  something  of  value  for  the  execution  of  the  al- 
lied contract,  cannot  ignore  the  same  and  proceed  in  the  assertion 
of  his  original  rights  as  if  the  contract  had  not  been  made,  without 
disaffirming  the  contract,  and  restoring  or  offering  to  restore,  what 
he  may  have  received  under  the  contract. 

From  the  Marion  Superior  Court.  Reversed. 

A.  L.  Mason,  W.  H.  Latta,  W.  H.  H.  Miller,  F. 
Winter  and  J.  B.  Elam,  for  appellant. 

F.  W.  Cody,  W,  E.  Bailey,  O.  H.  Myrick  and  J. 
M.  Bailey,  for  appellee. 

CoMSTOCK,  J. — ^This  action  was  brought  to  recover 
damages  for  personal  injuries  to  appellee  caused  by 
the  alleged  negligence  of  appellant  as  a  common  car- 
rier. The  complaint  is  in  two  paragraphs,  filed  at  dif- 
ferent dates.  Before  the  second  paragraph  was  filed, 
defendant  filed  a  dismissal  of  the  case  signed  by  the 
appellee.  Upon  motion  of  appellee  this  written  dis- 
missal was  stricken  from  the  files,  to  which  ruling  ap- 
pellant excepted.  The  two  paragraphs  differ  chiefiy 
in  that  the  second  states  more  in  detail  the  facts  than 
the  first.  A  demurrer  to  each  paragraph  was  over- 
ruled, and  to  each  the  appellant  filed  an  answer  in  two 
paragraphs.  The  first  is  a  general  denial.  The  second 
alleges  that  after  the  filing  of  this  suit  on  the  6th  day 
of  March,  1895,  said  appellant  and  said  appellee  en- 
tered into  a  contract  of  settlement  and  compromise 
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of  all  the  matters  in  dispute  in  this  cause,  and  that 
upon  payment  to  the  said  appellee  of  the  sum  of 
1150.00,  paid  at  the  time  mentioned,  the  said  appellee 
executed  and  delivered  to  this  appellant  her  certain 
release,  quietus,  and  quit  claim,  a  copy  of  which  is 
hereto  attached  and  marked  "exhibit  A;'^  wherefore, 
defendant  prays  that  the  cause  be  dismissed,  and  for 
all  other  proper  relief. 

Appellee  replied  to  the  second  paragraph  of  answer, 
admitting  that  she  executed  the  release,  pr  receipt,  at- 
tached to  the  second  paragraph  of  defendant's  answer 
and  marked  "exhibit  A,"  but  that  she  was  induced  to 
execute  the  same  by  reason  of  false  and  fraudulent 
representations  of  appellant's  agents  at  a  time  when 
she  was  sick,  under  the  care  of  a  physician,  and  under 
the  influence  of  opiates  administered  to  her  by  her 
physician  for  the  purpose  of  alleviating  the  pain  and 
suffering  of  plaintiff,  and  while  she  was  wholly  unfit 
and  wholly  incompetent  to  transact  any  business  of 
any  kind  or  character,  which  condition  was  known  to 
the  said  agents  of  appellant. 

The  answer  sets  out  the  representations  which  she 
claims  were  false  and  were  made  by  said  agents. 

A  demurrer  to  the  reply  was  overruled  and  excep- 
tion taken.  The  trial  resulted  in  a  judgment  for  ap- 
lee.  The  court  overruled  appellant's,  and  sustained 
appellee's  motion  for  judgment,  and  rendered  judg- 
ment in  her  favor  for  |900.00.  The  appellant  filed  a 
motion  for  a  new  trial,  which  was  overruled. 

The  assignment  of  errors  challenges  the  rulings  of 
the  court  upon  the  demurrers,  upon  the  motion  for 
judgment,  upon  the  motion  for  a  new  trial,  and  upon 
the  motion  to  strike  the  dismissal  of  plaintiff  from  the 
files.  The  controlling  question  on  this  appeal  is,  "Was 
it  necessary  for  appellee  to  pay  or  tender  back  to  ap- 
pellant the  sum  of  money  ($150.00)  paid  to  her  by  ap- 
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pellant  as  the  consideration  for  the  alleged  settlement 
of  the  action  before  she  could  proceed  any  further?" 

Appellant  contends  for  the  affirmative  of  this  prop- 
osition, and  that  the  demurrer  to  the  reply  should 
have  been  sustained,  for  the  reason  that  it  does  not 
allege  an  avoidance  of  the  contract  of  settlement  set 
up  in  the  second  paragraph  of  answer. 

Appellee  contends  that  the  tender  back  or  repay- 
ment of  the  money  paid  as  the  consideration  of  the 
settlement  was  not  necessary  before  proceeding  with 
the  action. 

It  is  the  law  in  Indiana  that  defective  contracts  are 
either  void  or  voidable.  Contracts  made  with  persons 
after  they  have  been  adjudged  insane  are  absolutely 
void.  The  adjudication  has  no  less  force  before  than 
after  the  appointment  of  a  guardian.  Redden  v.  Bakery 
Gdn.y  86  Ind.  191.  Contracts  with  infants,  weak- 
minded  people,  married  women,  under  certain  circum- 
stances; contracts  induced  by  fraud,  mistake,  misrep- 
resentations, and  deceit,  are  voidable  only.  They  may 
be  avoided  by  the  maker  or  his  representative.  Ash- 
mend  V.  Reynolds^  127  Ind.  441.  A  contract  entered 
into  under  the  conditions  set  up  in  the  reply  has  been 
declared,  under  numerous  decisions  of  the  Supreme 
Court  of  this  State,  to  be  voidable.  See  Keller  v. 
Equitable  Fire  Ins.  Co., 2 8  Ind.  170;  Boyer  v.  Berry- 
man,  123  Ind.  451;  Pecfc  v.  Fmson,  124  Ind.  121;  McMil- 
lan V.  Deering  &  Co.j  139  Ind.  70,  and  the  decisions 
therein  cited. 

When  a  party  has  entered  into  a  voidable  contract 
and  wishes  to  be  restored  to  the  rights  he  possessed 
before  the  contract  was  executed,  he  must  promptly 
disaffirm  the  contract. 

Section  897,  vol.  2,  Pomeroy's  Equitable  Jurispru- 
dence, upon  the  subject  of  disaffirmance,  reads  as  fol- 

VOL.  18—22 
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lows:  "All  these  considerations  as  to  the  nature  of 
misrepresentations  require  great  punctuality  and 
promptness  of  action  by  the  deceived  party  upon  his 
discovery  of  the  fraud.  The  person  who  has  been  mis- 
led is  required,  as  soon  as  he  learns  the  truth,  with 
all  reasonable  diligence  to  disaffirm  the  contract,  or 
abandon  the  transaction,  and  give  the  other  party  an 
opportunity  of  rescinding  it,  and  of  restoring  both  of 
them  to  their  original  position.  He  is  not  allowed  to 
go  on  and  derive  all  possible  benefits  from  the  trans- 
action, and  then  claim  to  be  relieved  from  his  own 
obligations  by  a  rescission  or  a  refusal  to  perform  on 
his  own  part.  If  after  discovering  the  untruth  of  the 
representations,  he  conducts  himself  with  reference  to 
the  transaction  as  though  it  were  still  subsisting  and 
binding,  he  thereby  waives  all  benefit  of  and  relief 
from  misrepresentations." 

These  principles  have  been  applied  by  the  Supreme 
Court  of  this  State  to  voidable  contracts.  Parks  v. 
Evansville^  etc.,  R.  B.  Co.,  23  Ind.  567;  Patten  v. 
Stewart,  24:  Ind.  332;  Hanna  v.  Shields,  34  Ind.  84; 
DeFord  v.  Urbain,  48  Ind.  219. 

I,n  Heaton  v.  Knowlton,  53  Ind.  357,  a  promissory 
note  had  been  procured  by  false  and  fraudulent  rep- 
resentations. It  was  held  that  the  party  defrauded 
could  not  rely  on  the  fraud  as  a  defense  in  an  action 
on  the  note  if,  as  the  consideration  of  the  note,  he  re- 
ceived anything  of  value  which  he  did  not  restore  or 
offer  to  restore.  The  court,  speaking  by  Buskirk,  J., 
said:  "The  conclusion  at  which  we  have  arrived  ren- 
ders it  unnecessary  for  us  to  decide  whether  the  repre- 
sentation, found  by  the  jury  to  have  been  made, 
amounted  to  such  a  fraud  as  would  vitiate  the  con- 
tract. Conceding  that  the  contract  was  procured  by 
false  and  fraudulent  representations,  the  party  de- 
frauded cannot  rely  upon  such  fraud,  as  a  defense, 
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unless  he  has  rescinded  the  contract  and  offered  to  re- 
store whatever  of  value  he  has  received.  A  party  can 
not  repudiate  a  contract  on  the  ground  of  fraud,  and 
at  the  same  time  retain  the  benefits  derived  from  it, 
but  must,  when  he  discovers  the  fraud,  restore  or  offer 
to  restore  to  the  other  party  what  he  received,  and 
failing  to  do  this,  he  afSrms  the  contract.  When  the 
consideration  received  is  of  any  value  to  either  party, 
its  return  must  be  tendered  before  the  party  can  sus- 
tain an  action  for  rescission  of  the  contract  or  success- 
fully defend  an  action  based  upon  such  contract.  A 
party  to  a  contract  cannot  treat  it  as  good  in  part  and 
void  in  part,  but  he  must  afSrm  it  or  avoid  it  as  a 
whole ;  nor  can  a  contract,  either  for  mistake  or  fraud, 
be  rescinded  in  part  and  affirmed  in  part,  but  must  be 
rescinded  in  totOy  or  not  at  all.''  Citing  SJuiw  v.  Barn- 
hart  j  17  Ind.  183;  Shepherd  v.  Fisher,  17  Ind.  229; 
McOuire  v.  Callahan,  19  Ind.  128;  Johnson  v.  Hough- 
ton, 19  Ind.  869;  Love  v.  Oldham,  22  Ind.  61;  Cain  v. 
Guthrie,  8  Blackf.  409;  Fisher  v.  Wilson,  18  Ind.  133; 
Stewart  v.  Ludwick,  29  Ind.  230;  Johnson  v.  Cookerly, 
33  Ind.  151;  Joest  v.  Williams,  42  Ind.  565. 

We  think  it  may  be  regarded  as  settled  in  this  State, 
that  a  party  claiming  to  be  defrauded  into  the  signing 
of  a  contract  and  agreement,  and  having  received 
something  of  value  for  the  execution  of  the  alleged 
contract,  cannot  ignore  the  same  and  proceed  in  the 
assertion  of  his  original  rights  as  if  such  contract  had 
not  been  made,  without  disaffirming  such  contract, 
and  substantially  restoring  or  offering  to  restore  the 
statu  quo.  Watson  Coal,  etc.,  Co.  v.  Casteel,  68  Ind. 
476;  Cates  v.  Bales,  78  Ind.  285;  Johnson  v.  Culver, 
116  Ind.  78;  Home  Ins.  Co.  v.  Howard,  111  Ind.  544; 
Thompsonv.  Peck,  115  Ind.  512,  1  L.  R.  A.  201;  West- 
hafer  Y.  Patterson,  120  Ind.  459;  Norwich,  etc.,  Ins. 
Society  v.  Oirton,  124  Ind.  217;  Home  Ins.  Co.  v.  Mc- 
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Richards  J  121  Ind.  121;  Louisville^  etc.,  R.  W.  Co.  v, 
HerTy  136  Ind.  691;  Wabash,  etc.,  Union  v.  James,  8 
Ind.  App.  449. 

This  principle  applies  equally  to  a  case  of  contract 
made  in  settlement  of  contractual  disputes,  and  the 
adjustment  of  rights  growing  out  of  torts.  There  is 
no  better  reason  why  parties  having  a  defense  to  an 
antecedent  tort  shall  not  make  settlement  of  such 
defense  than  if  such  defense  grew  out  of  a  contract 
Nor  is  there  any  better  reason  why  in  the  one  case 
having  made  an  agreement  of  settlement,  and  having 
received  something  of  value  in  consideration  for  the 
same,  either  party  should  be  permitted  to  repudiate 
the  settlement  and  stand  upon  his  antecedent  rights 
without  restoring  the  statu  quo  in  one  case  than  in  the 
other.  A  large  proportion  of  controversies  arise  be- 
tween individuals  having  a  choice  of  actions,  either 
to  waive  the  tort  and  sue  in  contract,  or  sue  in  tort 

In  Louisville y  etc.,  R.  W.  Co.  v.  Herr,  supra,  an  action 
for  a  personal  injury  by  appellee  against  appellant,  a 
contract  of  settlement  had  been  made,  and  the  court 
held  that  e  reply  to  an  answer  setting  up  such  set- 
tlement, which  failed  to  show  a  rescission  and  restora- 
tion of  statu  quo,  bad.  While  the  word  fraud  is  not 
used  in  the  pleading,  it  was  agreed  that  the  alleged 
settlement  was  made  and  receipt  procured  from  the 
appellee  when  he  was  non  compos  mentis,  and  when  the 
appellant  well  knew  that  he  was  non  compos  mentis. 

When  a  party  goes  into  court  in  an  equitable  suit 
to  rescind,  it  is  suflScient  if  he  brings  into  court  that 
which  was  received,  and  the  return  of  which  is  neces- 
sary to  the  restoration  of  the  statu  quo,  but  the  case  at 
bar  is  an  action  at  law  upon  an  original  alleged  liabil- 
ity. There  is  an  answer  of  compromise  and  settle- 
ment and  reply,  averring  that  such  compromise  and 
settlement  was  obtained  by  fraud,  but  not  denying 
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the  receipt  of  the  money  in  consideration  of  the  settle- 
ment, and  neither  alleging  restoration,  or  offer  to  re- 
store the  same.  Such  allegations  would  not  be  suffi- 
cient in  a  direct  proceeding  in  equity  for  rescission. 

In  the  case  at  bar  the  court  erred  in  overruling  the 
demurrer  to  the  reply. 

Counsel  for  appellee,  in  their  able  brief,  argue  with 
earnestness  and  ability,  and  cite  a  number  of  author- 
ities in  support  of  the  negative  of  the  proposition  here 
presented.  At  the  risk  of  unduly  extending  this  opin- 
ion, these  authorities  will  be  considered. 

O'Brien  v.  Chicago,  etc.,  R,  W,  Co.,  89  la.  644,  57  N. 
W.  425,  is  a  case  strongly  relied  upon  by  appellee,  and 
supports  her  position.  It  is  a  decision  of  the  supreme 
court  of  Iowa.  It  appears  from  the  opinion  that  the 
decisions  in  that  state  are  in  conflict  on  this  question. 
The  opinion,  on  page  427,  quoting  from  the  case  of 
Kley  V.  Healy  (N.  Y.  App.),  28  N.  E.  593,  as  follows: 
"  *A  more  satisfactory  answer,  however,  may  be  found 
in  the  principle  that  one  who  attempts  to  rescind  a 
transaction  on  the  ground  of  fraud  is  not  required  to 
restore  that  which,  in  any  event,  he  would  be  entitled 
to  retain,  either  by  virtue  of  the  contract  sought  to 
be  set  aside,  or  of  the  original  liability.' ''  And  follow- 
ing the  quotation  the  supreme  court  of  Iowa  says: 
"This  principle  commends  itself  as  eminently  just. 
Applying  it  to  the  facts  in  the  case  at  bar,  we  may  well 
inquire,  why  should  the  plaintiff  tender  to  the  defend- 
ant that  which  the  plaintiff  was  entitled  to  retain, 
even  if  defeated  in  the  action?  In  that  event  he  would 
retain  the  |250.00  [the  amount  paid  in  settlement]  by 
virtue  of  what  the  defendant  contends  is  a  valid  trans- 
action. When  the  court  directed  the  jury  that,  if  the 
plaintiff  was  entitled  to  recover,  the  sum  paid  at  the 
alleged  settlement  should  be  deducted  from  the  ver- 
dict, it  was,  in  effect,  a  return  of  the  money  paid  for 
the  release." 
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Kley  y.  Eealy^  supra,  was  an  action  to  set  aside  a 
jadgment  in  favor  of  tlie  plaintiff,  and  tlie  language 
so  quoted  was  used  with  reference  to  that  fact.  There 
was  no  dispute  that  the  judgment  was  valid,  and  that 
the  amount  shown  upon  its  face  was  due.  The  judg- 
ment defendant  had  procured  the  judgment  plaintiff 
to  execute  a  release  thereof  by  false  representations, 
and  as  a  part  of  said  transaction  had  paid  a  part  of 
the  costs,  and  the  court  correctly  said  that  in  any 
event  the  judgment  defendant  was  liable  for  the  face 
of  this  judgment  and  the  costs,  and  that,  therefore, 
he  had  not  paid  anything  that  he  was  not  bound  to 
pay,  and  therefore  had  no  right  to  have  repayment  be- 
fore action  brought  for  the  fraudulent  representation. 
In  the  Iowa  case  a  brakeman  sued  his  employer  for 
negligence  causing  him  personal  injury.  The  liability 
was  not  admitted,  but  denied.  In  the  case  at  bar,  the 
liability  is  denied.  With  deference  to  the  learned  court 
from  whose  opinion  we  have  just  quoted,  we  think  the 
case  of  Kley  v.  Uealy,  supra,  is  not  analogous  to  O^Brien 
V.  Chicago,  etc.,  R.W.  Co.,  supra,  and  gives  it  no  support. 

In  the  case  at  bar  two  issues  were  for  trial :  First. 
Was  the  appellee  injured  under  such  circumstances  as 
to  entitle  her  to  damages  from  the  appellant?  Second. 
Was  the  settlement  made  under  such  circumstances 
that  it  ought  to  be  set  aside?  If  the  last  issue  had 
been  found  in  favor  of  plaintiff,  and  the  first  issue  in 
favor  of  the  defendant,  the  plaintiff  would  have 
1150.00  of  defendant's  money  without  right,  and  if  she 
were  insolvent,  the  defendant  would  be  without 
remedy.  The  doctrine  of  the  Iowa  case  must  rest  upon 
the  proposition  that  when  an  action  is  brought  for 
damages  for  personal  injuries,  or  is  threatened  to  be 
brought  against  an  individual  or  a  corporation,  a 
compromise  is  made  and  money  paid  to  avoid  litiga- 
tion, the  courts  will  conclusively  presume  that  such 
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party  was  bound  to  pay  at  least  as  much  as  was  paid. 
This  is  against  the  accepted  policy  of  the  law  that 
no  party  in  making  a  compromise  shall  be  deemed  as 
admitting  a  cause  of  action,  because  the  law  favors 
the  avoidance  of  litigation  by  compromise.  In  some 
of  the,  cases  cited  in  appellee's  brief,  the  respective 
plaintiffs  claimed,  and  gave  evidence  in  support  of 
such  claim,  that  the  money  received  was  not  received 
in  compromise  and  settlement  of  the  damages,  but  for 
some  other  purpose,  such  as  wages,  loss  of  time,  loss 
of  property,  as  gratuity,  etc.  To  this  effect  are  the 
following  cases:  Mateer  v.  Missouri^  etc.,  R.  W.  Co.,  105 
Mo.  320,  15  S.  W.  970,  in  which  case  plaintiff's  testi- 
mony was  positive  that  the  f300.00  paid  him  was  for 
loss  of  time,  and  not  in  settlement  of  his  claim  for 
damages.  In  Shaw  v.  Webber,  29  N.  Y.  Supp.  437,  it 
was  claimed  that  the  money  received  was  a  gratuity 
given  by  defendant's  wife  to  plaintiff.  In  Sobieski  v. 
8t  Paul,  etc.,  R.  R.  Co.,  41  Minn.  169,  42  N.  W.  863, 
and  Vantrain  v.  8t.  Louis,  etc.,  R.  W.  Co.,  78  Mo.  44,  the 
amounts  were  paid  as  wages,  not  in  settlement  of 
claims  for  damages.  In  Illinois  Cent.  R.  R.  Co.  v.  Welch, 
52  111.  183,  the  money  was  paid  for  loss  of  time,  and 
not  in  settlement. 

The  law  on  this  subject,  and  the  distinctions  are 
clearly  stated  in  the  case  of  Mullen  v.  Old  Colony  R.  R. 
Co.,  127  Mass.  86,  being  one  of  the  cases  cited  in 
O^Brien  v.  Chicago,  etc.,  R.  W.  Co.,  supra.  The  Massa- 
chusetts court  says:  "It  is  well  established  that,  if  a 
party  enters  into  a  contract  and  in  consideration  of  so 
doing  receives  money  or  merchandise,  and  afterward 
seeks  to  avoid  the  effect  of  such  contract  as  having 
been  fraudulently  obtained,  he  must  first  give  back  to 
the  other  party  the  consideration  received*  Coolidge 
V.  Brigham,  1  Met.  547;  Estabrook  v.  Su)ett,  116  Mass. 
303.    And  if,  after  accepting  a  certain  sum  in  settle- 
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ment  of  an  unliquidated  claim  for  damages  under  a 
contract,  one  seeks  to  pursue  his  remedy  for  the  dam- 
ages on  the  ground  that  the  settlement  was  procured 
by  fraud,  or  is  not  binding  upon  him,  he  must  first  re- 
pay the  amount  received.  Brown  v.  Hartford  Ins.  Co,y 
117  Mass.  479.  The  principle  upon  which  these  de- 
cisions rest  is  just ;  but  it  applies  to  those  cases  only 
where  that  which  was  received,  and  which  must  be 
returned,  was  the  consideration  of  the  contract  or  set- 
tlement which  the  receiver  intended  to  make,  and  un- 
derstood that  he  was  making,  and  which  he  seeks  to 
avoid  by  reason  of  fraudulent  practices  of  the  other 
party  which  led  him  to  agree  to  its  terms.  It  does  not 
apply  to  cases  where  a  party  holds  out  that  he  gives 
the  consideration  for  one  thing,  and  by  fraud  obtains 
an  agreement  that  it  w^as  given  for  another  thing." 

In  the  following  cases  cited  by  appellee,  the  ques- 
tion of  restoration  to  statu  quo  was  not  raised:  Bussian 
V.  Milwaukee,  etc.,  B.  W.  Co.,  66  Wis.  325,  14  N.  W. 
462;  Connor  v.  Dundee  Chemical  Works,  60  N.  J.  Law 
257,  17  AtL  976;  Eagle  Packet  Co.  v.  Befries,  94  111. 
698;  Webb  v.  Steele,  13  N.  H.  230;  Bix(m  v.  Brooklyn, 
etc.,  B.  B.  Co.,  100  N.  T.  170;  Sdbieski  y.  St.  Paul, 
etc.,  B.  B.  Co.,  supra;  Illinois  Cent.  B.  W.  Co.  v. 
Welch,  supra;  Schultz  v.  Chicago,  etc.,  B.  W.  Co.,  44 
Wis.  638. 

In  Qirard  v.  8t.  IjOuxs,  etc.,  Co.,  46  Mo.  App.  79,  a 
portion  of  the  consideration  received  in  settlement 
was  not  paid  back,  and  the  court  says:  "It  is  not  the 
law  that  a  party  who  has  been  induced  by  the  fraud  of 
the  other  party,  to  release  his  right  of  action  against 
the  latter,  must  restore  the  consideration  which  he 
has  received  for  the  giving  of  the  release,  in  order  to 
be  entitled  to  set  up  the  fraud  in  avoidance  of  the  re- 
lease in  an  action  upon  the  cause  of  action  thus  re- 
leased.   Chicago,  etc.,  R.  W.  Co.  v.  Levois,  109  111.  120. 
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It  is  true,  as  a  general  proposition  of  law,  that  one, 
who  is  induced  by  fraud  to  enter  into  a  contract  with 
another,  must,  within  a  reasonable  time  after  discov- 
ering the  fraud,  notify  the  other  party  of  its  rescission 
and  restore  to  him  whatever  consideration  he  has  re- 
ceived under  it.  But  he  is  not  bound  to  restore  to  the 
other  party  what  he  has  received  under  it,  where  the 
other  party  is  indebted  to  him  in  a  larger  amount." 

The  reasoning  is  along  the  line  of  O^Brien  v.  Ghir 
cagOy  etc.y  R.  W.  Co.,  supra.  An  examination  of  the 
case  of  ChicagOy  e*c.,  R.  W.  Co.  v.  Lewis,  supra,  will 
show  that  the  evidence  tended  to  show  that  the  money 
received,  and  which  was  not  tendered  back,  was  not 
received  in  settlement,  but  was  paid  for  loss  of  time 
and  expenses  incident  to  the  delay  resulting  from  the 
accident.  It  does  state  that  if  a  release  was  ob- 
tained by  fraud  at  the  time  when  plaintiff  was  incom- 
petent to  contract,  it  was  absolutely  void  as  between 
the  parties,  and  will  not  stand  in  the  way  of  an  asser- 
tion of  any  right  by  the  party  defrauded. 

Our  Supreme  Court  holds  the  reverse,  as  the  deci- 
sions heretofore  cited  show.  The  case  of  Girard  v.  St. 
Louis,  etc.,  Co.,  supra,  and  O^Brien  v.  Chicago,  etc.,  R.  W. 
Co.,  supra,  assumed  the  matter  in  dispute.  They  as- 
sume that  whether  there  was  an  indebtedness  was  not 
an  open  question.  In  Chicago,  etc.,  R.  R.  Co.  v.  DoylCy 
18  Kas.  58,  a  reply  avoiding  the  release,  stated  that 
the  plaintiff,  if  he  executed  the  release,  did  so  under 
the  belief  that  it  was  a  receipt  for  wages.  The  lan- 
guage of  the  court,  however,  is  broader  than  the  reply 
called  for,  and  may  be  said  to  sanction  the  doctrine 
as  declared  in  O^Briai  v.  Chicago,  etc.,  R.  W.  Co.,  supra. 

An  examination  of  the  cases  cited  by  appellee  leads 
us  to  the  conclusion  that  most' of  them  are  distin- 
guishable from  the  case  at  bar,  and  that  thode  which 
are  not,  are  contrary  to  the  decision  of  our  Supreme 
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Court,  and  are  unsound  in  principle.  The  cases  upon 
which  the  appellee  relies,  go  upon  the  idea  that  the 
jury  were  instructed  to  give  credit  in  their  verdict  for 
money  paid  on  the  compromise,  and  that  the  defend- 
ants received  the  benefit  of  such  payment  in  reduction 
of  damages.  The  instructions  given  in  the  case  before 
us,  direct  the  jury  to  award  the  plaintiff  such  dam- 
ages as  will  fully  compensate  her  for  all  the  injuries 
received,  and  ignore  the  fact  that  money  had  been 
paid  by  appellant  to  her. 

We  do  not  deem  it  necessary  to  pass  upon  the  other 
alleged  errors. 

Judgment  reversed,  with  instructions  to  the  lower 
court  to  sustain  the  demurrer  to  the  reply,  and  for 
such  other  proceedings  not  inconsistent  with  this 
opinion. 

The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 

Eailway  Company  v.  Wade. 

[No.  2,105.    Filed  November  2, 1897.] 

Carriers. — Passenger  Train  Containing  Closed  and  Locked  Cars. — 
A  railroad  company  may  carry  upon  its  passenger  trains  closed  and 
locked  cars,  for  private  parties  or  for  specific  purposes  in  the  reason- 
able and  legitimate  operation  of  its  r(»ad,  not  to  be  used  by  the  pub- 
lic generally,  and  such  carrying  is  not  negligence  per  se.    p.  357. 

Same. — Invitation  to  Persons  to  Become  Passengers  — An  invitation 
to  persons  to  enter  and  become  passengers  is  extended  only  when 
the  train  has  been  brought  to  a  f uU  stop  at  a  station  platform  or 
other  place  which  has  been  provided  for  the  discharge  and  recep- 
tion of  passengers,    pp.  S6S,  S6S. 

Same. —  Injury  of  Passenger  Attempting  to  Board  Locked  Car. — 
Negligence. — A  passenger  train  containing  five  coaches  pulled  up  at 
a  station  platform  ten  minutes  before  the  schedule  time  for  de- 
parture. Immediately  in  front  of  the  platform  stood  the  first  and 
second  coaches,  the  doors  of  which  were  open,  and  at  the  rear  end 
of  the  first  coach  and  at  the  front  end  of  the  second  stood  a  brake- 
man  ready  to  assist  passengers  to  enter.  These  two  coaches  fur- 
nished ample  accommodation  for  all  p&ssengers  desiring  to  board 
the  train  at  said  station.  The  coach  next  to  the  rear  stood  about 
sixty  feet  from  the  platform,  and  was  a  vestibule  car  with  its  doors 
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closed  and  locked.  The  plaintiff,  who  had  been  at  the  station  plat- 
form some  minutes  before  ^e  train  was  scheduled  to  start,  got 
upon  the  front  end  of  the  vestibule  car  just  as  the  train  was  start- 
ing; finding  the  door  locked  plaintiff  attempted  to  step  to  the  rear 
end  of  the  coach  immediately  in  front,  and  in  doing  so  was  thrown 
to  the  ground  and  injured.  Held,  that  it  was  not  actionable  negli- 
gence on  the  part  of  the  railroad  company  to  have  the  doors  of  the 
vestibule  car  closed  and  locked,  pp,  S67S66. 
&IMK.—Duty  of  Passengers  While  Waiting  for  TVatn.— Passengers 
must  occupy  premises  provided  for  their  use  and  accommodation 
while  waiting  for  trains;  and  in  going  to  and  from  stations,  offices, 
platforms,  and  trains,  they  must  use  the  ways  and  means  provided 
for  that  purpose,    p.  366. 

Prom  the  Dearborn  Circuit  Court.     Reversed. 

S.  O.  BaylesSj  J.  T.  Dye  and  Thompson  &  Colty  for 
appellant. 

W.  R.  Johnston  and  Russe  &  Russe^  for  appellee, 

Wiley,  C,  J. — Appellee  sued  appellant  for  injuries 
alleged  to  have  been  received  on  account  of  the  negli- 
gence and  carelessness  of  appellant's  servants  in  the 
running  and  operation  of  one  of  its  trains.  Trial  by 
jury;  special  verdict,  and  judgment  for  appellee. 

The  facts  as  averred  in  the  complaint,  and  upon 
which  the  appellee  bases  his  right  of  action,  are  so  un- 
usual and  out  of  the  ordinary,  that  we  deem  it  expe- 
dient to  state  them  fully  in  this  opinion.  The  com- 
plaint avers  that  the  appellant  was  the  owner  and  at 
the  time  of  the  injury  complained  of,  operating  a  rail- 
road in  and  through  Dearborn  county,  Indiana,  and 
that  said  railroad  runs  from  Lawrenceburgh  to  Au- 
rora; that  on  the  12th  day  of  May,  1895,  appellee  pur- 
chased a  round-trip  ticket  of  appellant's  ticket  agent 
at  Lawrenceburgh,  to  Aurora,  which  entitled  him  to 
be  carried  from  said  city  of  Lawrenceburgh,  to  Aurora 
and  return;  that  for  said  ticket  he  paid  twenty-five 
cents;  that  he  did  go  upon  appellant's  tr^in  to  Au- 
rora, and  that  the  part  of  the  ticket  which  entitled 
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him  to  ride  on  said  train  to  Aurora  was  taken  np;  that 
on  the  same  day  he  attempted  to  return  from  Aurora 
to  Lawrenceburgh,  on  a  passenger  train,  upon  which 
he  was  entitled  to  ride  by  virtue  of  his  ticket ;  that  he 
went  to  the  train  at  appellant's  passenger  depot,  arriv- 
ing there  before  the  schedule  time  for  the  train  to 
start;   that  said  cars  were  "vestibule"  cars,  having 
doors  at  each  side  of  the  platform,  and  at  the  outer 
edge  of  the  platform,  so  that  when  the  doors  were 
closed,  the  entire  platforms  are  in,  and  no  part  thereof 
can  be  reached  from  the  steps;    that  the  appellant 
had  carelessly  and  negligently  left  the  vestibule  door 
of  said  car  closed  and  locked,  of  which  fact  the  appel- 
lee was  wholly  ignorant,  but  supposed  the  same  was 
unlocked  and  easily  opened;  that  while  he  was  wait- 
ing at  said  steps,  the  appellant,  by  its  servants,  before 
ringing  any  bell  and  without  any  signal  or  warning, 
started  said  train  on  its  return  trip  to  Lawrenceburgh, 
and  appellee,  as  soon  as  said  train  started,  immedi- 
ately ascended  the   steps  of  the  platform   and   at- 
tempted to  open  the  vestibule  door,  so  as  to  enter  said 
car,  when  he  discovered,  for  the  first  time,  that  said 
door  was  locked,  and  that  he  could  not  open  the  same; 
that  there  was  not  at  the  time  any  conductor  or  other 
employe    of   appellant    within  his  sight  or  hearing 
whom  he  could  call,  or  to  whom  he  could  make  known 
his  situation,  and  the  train  was  then  moving  very 
slowly;  he  undertook  to  pass  from  the  said  steps  on 
which  he  was  standing,  to  the  steps  of  the  car  immedi- 
ately in  front,  the  vestibule  door  of  which  was  open; 
that  he  took  hold  of  the  hand-rail  of  said  car  in  front, 
and  had  a  firm  and  sufficient  hold  of  the  same,  and  had 
put  his  foot  upon  the  step  thereof  and  was  passing  over, 
when  the  engineer  in  charge  of  the  engine  drawing  the 
train,  carelessly  and  negligently  caused  said  engine  to 
suddenly  move  forward,  so  that  the  train  was  thereby 


MAY  TERM,  1897— Vol.  18.  349 

I 

The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  R.W.  Co.  v.Wade. 

jerked  forward  suddenly  and  with  great  force  and  vio- 
lence, thereby  causing  his  feet  to  slip  from  the  step, 
and  causing  him  to  lose  his  grasp  of  the  hand-rail  and 
to  be  thrown  violently  to  the  ground,  beneath  the 
train,  whereby  he  was  injured,  etc.  The  complaint 
avers  that  the  injuries  received  by  him  were  without 
his  fault  or  negligence.  The  sufficiency  of  the  com- 
plaint was  challenged  by  a  demurrer,  but  was  by  the 
court  overruled,  and  appellant  excepted. 

Upon  the  return  of  the  special  verdict,  appellant 
moved  the  court  for  judgment  in  its  favor  thereon, 
which  motion  was  overruled,  and  an  exception  was 
reserved.  Appellant  interposed  its  motion  for  a  new 
trial,  which  was  also  overruled,  but  as  the  overruling 
of  the  motion  is  not  assigned  as  error,  no  questions 
raised  thereby  are  "presented  for  determination. 

The  only  error  assigned  by  appellant  is  the  overrul- 
ing of  its  motion  for  judgment  on  the  special  verdict. 
The  special  verdict  consists  of  108  interrogatories  and 
the  answers  thereto,  and  we  are  glad  to  say  contains 
very  little  redundant  or  irrelevant  matter.  While  it  is 
highly  proper  for  us  to  copy  literally  into  the  opinion 
some  of  the  interrogatories  and  answers,  embracing 
the  more  potent,  controlling,  and  important  facts,  as  to 
the  general  and  less  important  ones,  as  we  get  them 
•  from  the  special  verdict,  we  content  ourselves  by  stat- 
ing them  as  briefly  as  possible,  in  our  own  language. 

The  jury  found  that  appellant,  on  May  12,  1895, 
maintained  at  Lawrenceburgh,  Indiana,  a  passenger 
depot  and  station,  and  that  an  agent  was  in  charge 
thereof,  authorized  to  sell  tickets;  that  on  said  day 
appellee  was  a  passenger  on  one  of  appellant's  trains 
from  Lawrenceburgh  to  Aurora ;  that  he  purchased  of 
appellant  and  had  in  his  possession  a  ticket  which  en- 
titled him  to  ride  on  one  of  its  trains  from  Aurora  to 
Lawrenceburgh;  that  on  said  day  appellee  attempted 
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to  get  on  one  of  appellant's  passenger  trains  to  return 
to  La wrenceburgli ;  that  he  attempted  to  get  on  to  a . 
vestibule  car,  and  that  he  was  prevented  from  enter- 
ing said  ear  because  the  door  thereof  was  locked.  The 
jury  further  found  that  appellee  did  not  know  the 
door  of  said  car  was  locked  when  he  attempted  to  en- 
ter it ;  that  at  the  time  and  place  appellee  attempted 
to  enter  the  car,  and  found  the  door  fastened,  the  train 
was  moving;  that  when  he  so  attempted  to  enter  said 
car,  he  did  not  know  that  any  car  or  cars  in  appel- 
lant's train  were  not  intended  for  the  reception  of  pas- 
sengers; that  the  schedule  time  for  the  train  to  leave 
Aurora  for  Lawrenceburgh  was  6  o'clock"  p.  m. ;  that 
the  lamps  in  the  vestibule  car  which  appellee  at- 
tempted to  enter  were  lighted  the  same  as  they  were 
in  the  other  cars;  that  appellant's  employes  backed 
its  train  across  Hogan  creek  and  passed  west  of  its 
station  at  Aurora,  so  that  its  locomotive  stood  oppo- 
site the  Water  tank,  which  was  located  near  the  west 
end  of  a  passenger  platform  at  said  station;  that  after 
the  locomotive  had  taken  water,  the  train  pulled  east 
and  stopped  with  the  locomotive  near  the  east  line  of 
Second  street  in  Aurora;  that  said  train  consisted  of 
a  locomotive,  tender,  baggage  car,  and  five  coaches; 
that  one  of  the  coaches  was  vestibuled  and  was  the 
second  from  the  rear;  that  there  was  a  passenger 
platform  eighty  feet  long,  along  the  main  track,  al- 
most opposite  the  depot  building;  that  after  the  train 
pulled  up  from  the  water  tank,  the  smoking  car  and 
ladies'  coach  stood  opposite  and  alongside  of  the  pas- 
senger platform;  that  the  other  coaches  on  the  rear  of 
the  train,  while  it  was  standing  at  the  platform,  stood 
west  of  the  west  end  of  the  platform;  that  appellant 
had  not  provided  any  accommodation  for  passengers 
to  alight  from  or  get  upon  its  trains  at  any  point  west 
of  the  west  end  of  the  platform ;  that  after  said  loco- 
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motive  took  water,  and  after  the  train  had  pulled  up 
to  the  platform,  it  stood  alongside  the  platform  for 
ten  minutes  or  more;  that  while  said  train  was  stand- 
ing along  the  platform  the  doors  of  the  smoking  car 
and  ladies'  coach  were  open  for  the  reception  of  pas- 
sengers; that  a  number  of  passengers  got  upon  the 
cars  standing  along  the  platform,  before  the  train 
started  to  leave  the  station ;  that  while  the  train  was 
so  standing  in  front  of  the  platform  a  brakenian  on 
appellant's  train  stood  at  the  rear  end  of  the  smoking 
car  and  the  front  end  of  the  ladies'  coach,  for  the  pur- 
pose of  assisting  passengers  upon  the  train ;  that  the 
conductor  who  was  in  charge  of  the  train  stood  at  or 
near  the  e§ist  end  of  the  passenger  platform,  during 
the  time  the  train  was  standing  there;  that  the  con- 
ductor, a  short  time  before  th6  train  started,  called  in 
a  loud  voice,  "All  aboard;"  that  said  notice  of  the  con- 
ductor to  get  aboard  was  given  loud  enough  to  be 
heard  by  all  persons  and  passengers  on  the  platform; 
that  soon  after  the  conductor  notified  thie  passengers 
to  get  aboard,  he  signaled  the  engineer  to  start  the 
train;  that  the  engineer,  before  starting  the  train, 
directed  the  fireman  to  ring  the  bell;  that  he  began 
ringing  the  bell  before  the  train  started,  and  rang  it 
continuously  until  the  train  reached  the  bridge  across 
Hogan  creek ;  that  persons  on  the  platform  and  about 
the  platform  and  about  the  station  heard  and  could 
have  heard  the  ringing  of  the  bell  a  short  time  before, 
and  at  the  time  the  train  started;  that  the  train  left 
the  station  at  Aurora  at  about  6  o'clock  p.  m.;  that 
all  the  passengers  upon  the  platform  had  gotten  on 
the  train  at  the  time  the  conductor  signaled  the  en- 
gineer to  start;  that  after  the  train  pulled  up  to  the 
station  platform,  the  end  dbors  in  the  vestibule  car 
and  the  coach  in  the  rear  of  it,  were  locked;  that  the 
doors  at  the  side  of  the  end  platforms  on  the  vestibule 
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car  were  locked  at  the  time  the  train  was  leaving  the 
Aurora  station;  that  the  appellee  arrived  at  Aurora 
about  3  o'clock  p.  m.  on  May  12,  1895;  that  before 
leaving  Lawrenceburgh  for  Aurora,  appellee  had  been 
drinking  intoxicating  liquors;  that  while  appellee 
was  in  Aurora  on  said  day  he  visited  a  number  of  sa- 
loons, and  while  there  drank  intoxicating  liquors; 
that  while  upon  the  streets  of  Aurora  on  that  occasion 
appellee  was  so  intoxicated  that  he  attracted  the  at- 
tention of  persons  who  saw  him ;  that  while  in  Aurora, 
and  before  going  to  appellant's  station,  he  was  under 
the  influence  of  intoxicating  liquor;  that  when  appel- 
lee was  going  to  appellant's  train,  and  a  few  minutes 
before  the  train  started,  he  was  so  intoxicated  as  to 
cause  him  to  stagger  while  walking;  that  appellee  ar- 
rived at  appellant's  station  ten  minutes  or  more  be- 
fore the  train  left  the  station;  that  he  arrived  at  the 
station  in  ample  time  to  have  gotten  upon  the  train 
in  one  of  the  coaches,  before  the  train  started;  that 
appellee  got  upon  the  steps  of  one  of  the  coaches  op- 
posite the  platform  some  time  before  the  train  started; 
that  appellee,  after  falling  from  the  steps  of  one  of  the 
coaches,  passed  along  the  train  and  went  to  a  point 
west  of  the  platform;  that  there  were  three  steps  on 
the  vestibule  car  whfere  the  appellee  got  on;  that 
these  steps  were  about  two  feet  long  and  seven  or 
eight  inches  wide;  that  there  was  an  iron  railing  op 
hand-hold  at  each  side  of  the  steps  where  the  appel- 
lee got  on ;  that  an  ordinary  prudent  and  careful  man 
could  have  sat  on  said  steps  and  ridden  with  safety 
from  Aurora  to  Lawrenceburgh;  that  when  appellee 
fell  from  the  train,  his  head  and  shoulders  first  struck 
the  ground;  that  the  appellee's  left  arm  was  crushed 
by  the  wheels  of  the  cars  passing  over  it,  and  that  it 
had  to  be  amputated;  that  he  was  also  injured  in  his 
head  when  he  fell;  that  the  train  left  the  station  in 
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the  usual  and  ordinary  way;  that  there  was  an  as- 
cending grade  in  the  track  of  appellant's  railroad, 
where  the  train  started  to  leave  the  station,  and  con- 
tinuing east;  that  the  coupling  apparatus  on  the  train 
was  the  Jenny  coupler;  that  there  was  no  slack  in  the 
train,  which  caused  cars  to  jerk  when  the  train  left  the 
station ;  that  the  two  coaches  that  were  open  for  pas- 
sengers had  a  seating  capacity  for  forty  passengers 
each;  that  there  were  from  fifteen  to  twenty  passen- 
gers when  it  left  the  station  at  Aurora;  that  appellee 
could  have  gotten  on  one  of  the  coaches  along  the 
platform  and  obtained  a  seat  therein  before  the  train 
started. 

We  quote  in  full  the  following  interrogatories  and 
answers : 

"15th.  If,  on  said  12th  day  of  May,  1895,  plaintiff 
attempted  to  enter  a  vestibule  car  in  one  of  defend- 
ant's passenger  trains  for  the  purpose  of  being  car- 
ried as  a  passenger  to  Lawrenceburgh,  was  he  at  the 
time  he  so  attempted  to  enter  said  car  exercising  such 
reasonable  care  and  prudence  as  persons  of  ordinary 
prudence  would  and  do  exercise  under  like  circum- 
stances?   Answer:  Yes. 

"18th.  If  the  plaintiff  did  at  said  time  and  place  at- 
tempt to  enter  a  vestibule  car  of  defendant  and  found 
the  vestibule  door  thereof  could  not  be  opened  from 
the  outside,  and  the  train  was  moving  when  he  dis- 
covered said  door  could  not  be  opened,  did  the  plain- 
tiff entertain  a  well-grounded  fear  that  to  remain 
where  he  was,  or  to  attempt  to  get  off  said  train,  he 
would  be  in  danger  of  death  or  great  bodily  harm? 
Answer:  Yes. 

"19th.  If  on  said  12th  day  of  May,  1895,  plaintiff 
did,  at  said  city  of  Aurora,  attempt  to  board  a  vesti- 
bule car  in  defendant's  train,  to  be  cartied  as  a  passen- 
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ger  to  Lawrenceburgh,  and  found  the  vestibule  car 
could  not  be  opened  from  the  outside,  did  he  attempt 
to  go  from  the  steps  of  said  vestibule  car  to  the  steps 
of  the  car  next  in  front  of  it  for  the  purpose  of  getting 
into  the  last-named  car?    Answer:  Yes. 

"20th.  If,  at  the  time  and  place  mentioned  in  the 
last  preceding  interrogatory,  plaintiff  attempted  to  go 
from  the  steps  of  defendant's  vestibule  car  to  the  steps 
of  the  car  next  in  front  of  it  for  the  purpose  of  enter- 
ing the  last-named  car,  was  he,  at  the  time  of  so  at- 
tempting to  reach  said  last-named  car,  exercising  such 
care,  caution  and  prudence  as  reasonably  prudent  per- 
sons would  and  do  exercise  under  like  circumstances? 
Answer:  Yes. 

"23d.  If  the  plaintiflf,  on  the  12th  day  of  May,  1895, 
at  the  city  of  Aurora,  attempted  to  board  a  vestibule 
car  in  defendant's  passenger  train  at  or  about  the 
schedule  time  for  the  starting  of  said  train  from  Au- 
rora to  Lawrenceburgh,  how  far  were  the  front  steps 
of  said  vestibule  car  from  the  cinder  platform  at 
which  the  defendant  company  then  received  passen- 
gers?    Answer:  Sixty  feet. 

"24th.  .  If,  at  the  time  and  place  mentioned  in  the 
last  preceding  interrogatory,  the  plaintiff  had  a  re- 
turn ticket  entitling  him  to  ride  on  defendant's  pas- 
senger train  from  Aurora  to  Lawrenceburgh,  and  he 
then  attempted  to  go  from  the  steps  of  said  vestibule 
car  to  the  steps  of  the  car  next  in  front  of  it,  and  in 
such  attempt  he  was  thrown  or  fell  to  the  ground  and 
his  left  arm  was  then  and  there  so  injured  by  reason 
of  falling  or  being  thrown  from  said  car  as  to  necessi- 
tate amputation  of  same  above  the  elbow  joint,  what 
amount  of  damages,  if  any,  has  the  plaintiff  sustained 
by  reason  of  said  injury?  Answer:  Two  thousand 
dollars. 

"25th.    If,  on  said  12th  day  of  May,  1895,  the  plain- 
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tiff  received  the  injuries  mentioned  in  the  last  preced- 
ing interrogatory,  and  in  the  manner  mentioned  there- 
in, would  said  injury  have  occurred  if  said  vestibule 
door  could  have  been  opened  from  the  outside  when 
the  plaintiff  attempted  to  enter  said  vestibule  car? 
Answer:  No. 

"29th.  Were  not  the  facts  and  circumstances  exist- 
ing at  the  time  the  plaintiff  attempted  to  board  said 
vestibule  car  (if  he  did  attempt  to  board  it)  such  as  to 
lead  a  reasonable  person,  having  no  knowledge  to  the 
contrary,  to  believe  that  said  car  was  at  said  time  in- 
tended by  the  defendant  for  the  reception  of  passen- 
gers?   Answer:  Yes." 

The  above  interrogatories  set  out  in  full,  were  sub- 
mitted to  the  jury  by  the  appellee,  while  those  that 
follow  were  submitted  by  the  appellant: 

"34.  Do  you  find  from  the  evidence  that  the  two 
rear  coaches  on  this  train  were  brought  from  Cincin- 
nati and  attached  to  the  rear  of  the  train  for  the  pur- 
pose of  being  used  for  the  reception  of  passengers  at 
Valley  Junction  and  intermediate  stations  between 
there  and  Cincinnati?    Answer:  Yes. 

"35.  Do  you  find  from  the  evidence  that  the  two 
rear  coaches  on  this  train,  including  the  vestibule 
coach,  were  intended  for  the  reception  or  carrying  of 
passengers  from  the  city  of  Aurora?    Answer:  No. 

"55.  Do  you  find  from  the  evidence  that,  after  the 
train  started,  the  plaintiff  attempted  to  leave  the 
steps  of  the  vestibule  car  and  get  upon  the  steps  of  the 
coach  immediately  in  front  of  the  vestibule  car?  An- 
swer: Yes. 

"56.  Do  you  find  from  the  evidence  that  the  plain- 
tiff fell  from  the  train  to  the  ground  while  attempting 
to  pass  from  the  steps  of  the  vestibule  car  to  the  steps 
of  the  coach  in  front  of  the  vestibule  car?  Answer: 
Yes." 
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In  his  complaint,  appellee  has  charged  three  dis- 
tinct and  separate  acts  of  negligence  on  the  part  of  the 
appellant. 

(1.)  Having  closed  and  locked  the  doors  of  the  ves- 
tibule car,  at  whose  steps  he  was  standing,  waiting  to 
enter. 

(2.)  In  starting  the  train  on  its  return  trip  without 
any  signal  or  warning. 

(3.)  That  after  said  train  had  started,  and  while 
appellee  was  attempting  to  pass  from  the  steps  of  the 
rear  car  to  the  one  immediately  in  front,  the  engineer 
carelessly  and  negligently  caused  the  engine  to  sud- 
denly move  forward,  so  that  the  train  was  jerked  with 
great  force  and  violence,  causing  him  to  fall,  etc. 

As  to  the  second  and  third  acts  of  negligence 
charged,  the  jury  found  adversely  to  the  appellee,  and 
these  being  thus  removed  from  the  case,  by  such  find- 
ing, there  are  but  two  questions  for  our  consideration: 
(1)  Was  it  actionable  negligence  on  the  part  of  the 
appellant  to  have  the  doors  of  the  vestibule  car  closed 
and  locked,  and  (2)  was  appellee  guilty  of  negligence 
that  resulted  in  or  contributed  to  his  injury?  Should 
the  first  of  these  questions  be  determined  adversely  to 
appellee,  it  will  render  unnecessary  the  decision  of  the 
second  question.  We  have  no  hesitancy  in  saying,  as 
a  question  of  law,  that  it  is  not  negligence,  per  se,  for  a 
railroad  company  to  have  attached  to  its  passenger 
train  one  or  more  vestibule  cars,  whose  doors  are 
closed  and  locked.  We  find  no  authority  in  the  books 
in  support  of  this  proposition,  but  it  is  certainly  sound 
in  theory  and  principle.  If  this  were  not  true,  a  rail- 
road company  would  not  have  the  right  to  draw  pri- 
vate cars  attached  to  one  of  its  passenger  trains,  and 
yet  we  know  from  common  knowledge  and  observa- 
tion that  it  is  constantly  done.  Where  a  private  car 
is  attached  to  a  passenger  train,  and  occupied  by  a 
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private  party,  the  .traveling  public  have  no  right  to 
enter  it,  and  such  party  would  be  entitled  to  absolute 
privacy,  if  desired,  by  having  the  doors  locked.  Again, 
if  a  railroad  was  not  permitted  to  carry  passenger  cars 
not  intended  for  the  general  traveling  public,  it  could 
not  carry  closed  and  locked  cars,  commonly  known 
and  designated  as  "dead  cars,"  attached  to  •one  of  its 
passenger  trains,  from  one  point  to  another,  to  be  used 
upon  special  occasions,  or  at  particular  stations,  such 
as  excursions,  etc.,  or  to  deliver  such  cars  to  some  other 
line  of  road.  We  conclude,  therefore,  that  a  railroad 
company  may  carry  upon  its  passenger  trains  closed 
and  locked  cars,  for  private  parties  or  for  specific  pur- 
poses, in  the  reasonable  and  legitimate  operation  of 
its  road,  not  to  be  used  by  the  public  generally,  and 
that  such  carrying  would  not  be  negligence  per  se. 

As  to  whether  such  act  constitutes  actionable  neg- 
ligence must  depend  upon  the  circumstances,  condi- 
tions, and  surroundings  in  each  particular  case.  As  to 
whether  the  facts  averred  in  the  complaint,  and  found 
by  the  jury,  in  the  present  case,  constituted  actionable 
negligence,  we  must  look  to  the  special  verdict.  From 
it  we  learn  that  appellant's  train  was  scheduled  to 
leave  Aurora  on  its  return  trip  to  Lawrenceburgh,  etc., 
at  6  o'clock  p.  m.;  that  at  least  ten  minutes  before 
leaving  time,  the  train  was  pulled  up  in  front  of  the 
station  platform  for  the  reception  of  passengers;  that 
the  train  consisted  of  a  locomotive,  tender,  baggage 
car,  and  five  coaches;  that  the  station  platform  is 
eighty  feet  long;  that  the  smoking  car  and  ladies* 
coach  were  immediately  in  front  of  the  platform,  with 
their  doors  open;  that  at  the  rear  door  of  the  smoking 
car  and  front  end  of  the  ladies'  coach,  a  brakeman 
was  standing  on  the  platform,  to  assist  passengers  to 
enter;  that  the  conductor  was  standing  near  the  east 
end  of  the  platform;  that  the  two  rear  coaches  were 
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standing  west  of  the  station  platform ;  that  their  doors 
were  closed  and  locked,  and  that  they  were  not  in- 
tended for  the  use  of  passengers  at  Aurora,  but  for 
their  use  at  Valley  Junction  and  intermediate  points 
between  there  and  Cincinnati;  that  the  smoking  car 
and  l£^dies^  coach  would  each  accommodate  forty 
passenger^;  that  at  Aurora,  not  more  than  twenty 
passengers  took  passage  on  the  train,  and  that  the 
lights  were  lit  in  all  the  passenger  coaches;  that  ap- 
pellant had  not  provided  any  accommodation  for  pas- 
sengers to  alight  or  get  upon  its  trains  at  any  point 
west  of  the  west  end  of  the  passenger  platform;  that 
the  vestibule  car  was  sixty  feet  from  the  west  end  of 
the  passenger  platform,  and  west  of  the  water  tank; 
that  the  water  tank  was  near  the  west  end  of  the  plat- 
form ;  that  two  of  the  coaches  attached  to  the  rear  of 
the  train  were  standing  west  of  the  platform,  after 
the  train  pulled  up  to  the  station  for  the  reception  of 
passengers;  that  the  vestibule  car  appellee  attempted 
to  enter  was  the  second  car  from  the  rear;  that  ap- 
pellee did  not  have  any  knowledge  that  any  car  in  the 
train  was  not  intended  for  the  use  of  passengers  at 
Aurora,  or  that  the  door  was  locked.  Upon  these  ma- 
terial facts  appellee  contends  that  it  was  actionable 
negligence  for  appellant  to  have  the  doors  of  the  vesti- 
bule car  closed  and  locked,  while  the  train  was  stand- 
ing at  the  station  for  the  reception  of  passengers,  and 
the  fact  that  the  doors  were  locked,  was  the  proxi- 
mate cause  of  the  injury. 

If,  under  the  facts  charged,  and  found  by  the  jury, 
such  act  of  appellant  in  having  the  doors  of  the  cars 
locked,  was  negligence,  and  such  negligence  was  the 
proximate  cause  of  the  injury  to  the  appellee,  then 
his  cause  of  action  is  well  grounded,  and  the  judg- 
ment in  his  favor  must  stand,  unless  it  clearly  appears 
that  his  own  negligence  contributed  to  his  injury. 
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As  to  whether  it  was  negligence  in  appellant  in  hav- 
ing the  doors  of  the  ear  locked,  under  all  the  circum- 
stances, conditions,  and  surroundings,  as  they  appear 
from  the  record,  we  must  reach  a  conclusion  wholly  . 
unguided  by  any  adjudicated  case  that  has  come  to 
our  knowledge.  The  question  itself  in  many  respects  is 
a  pioneer  one,  for  we  find  nothing  like  it  in  the  books. 
It  may  be  stated,  as  a  plain  and  undisputed  proposi- 
tion, that  railway  companies  that  hold  themselves  out 
to  the  public  as  common  carriers  of  passengers  are 
required  by  law,  and  a  high  duty  they  owe  the  public, 
to  construct,  maintain,  and  keep  in  repair,  at  all  sta- 
tions or  points  where  they  stop  their  trains  for  the  re- 
ception and  discharge  of  passengers,  convenient,  suit- 
able, and  safe  means  therefor.  We  know  from  obser- 
vation, experience,  and  common  knowledge,  that 
when  such  places  are  provided  for  the  accommodation 
of  passengers,  they  are  called  platforms.  And  so, 
when  such  platforms  are  provided,  we  have  no  hesi- 
tancy in  saying  that  when  a  train  of  cars,  for  the  carry- 
ing of  passengers,  is  drawn  up  along  the  side  and 

adjacent  to  such  platform,  it  is  the  duty  of  one,  who 
desires  to  take  passage  thereon,  to  enter  such  train 
by  and  through  the  means  provided  therefor.  There 
is  good  reason  for  this  rule,  and  yet  we  do  not  mean 
to  say  that  a  person  would  necessarily  be  negligent 
in  entering  a  car  from  some  other  point.  Such  fact 
of  negligence  would  depend  largely  upon  special  con- 
ditions and  surroundings  in  each  case. 

Appellee  contends  that  when  a  duly  equipped  pas- 
senger train  of  cars  is  placed  upon  a  railroad  track, 
under  circumstances  indicating  that  it  is  ready  to  re- 
ceive passengers,  and  is  about  to  proceed  on  its  way 
for  the  transportation  of  passengers,  an  invitation  to 
all  suitable  persons  to  enter  the  cars  and  to  become 
passengers  over  its  line  is  thereby  implied,  and  in  sup- 
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port  of  his  contention  he  cites  and  relies  upon  Citizens' 
Street  R.  W.  Go.  v.  Twiname,  111  Ind.  587.  In  that 
case  appellee  sued  appellant  f orinjuries  received  while 
she  was  a  passenger  on  one  of  its  street  cars.  She  de- 
sired to  take  passage  on  one  of  its  cars,  and  finding  a 
Massachusetts  avenue  car,  in  the  city  of  Indianapolis, 
standing  on  Illinois  street,  headed  in  the  direction 
she  wanted  to  go,  she  entered  it;  that  soon  after  the 
car  started,  it  came  to  a  place  where  the  servants  of 
appellant  were  digging  under  and  repairing  the  track, 
at  which  point  the  car  was  derailed,  whereby  she  was 
injured.  The  car  was  again  placed  on  the  track,  she 
entered  it,  at  the  invitation  of  those  in  charge  of  it, 
and  after  proceeding  a  short  distance,  it  was  again 
derailed,  by  reason  of  which  she  received  additional 
injuries.  There  was  some  evidence  tending  to  show 
that  when  appellee  entered  the  car  she  must  have 
known,  or  could  easily  have  seen,  that  the  track  was 
torn  up  at  the  places  where  the  car  ran  off.  Under 
these  facts  the  court  held  that  the  appellant  was 
liable,  on  the  ground  that  it  held  itself  out  as  a  com- 
mon carrier,  and  that  its  car,  standing  on  the  track, 
property  equipped,  etc.,  was  an  invitation  for  pas- 
sengers to  enter,  and  that  appellant  was  accountable 
for  injuries  resulting  from  its  negligence. 

In  the  opinion,  we  find  the  following  language: 
"When  a~  duly  equipped  passenger  train  of  cars  is 
placed  upon  a  railway  track,  under  circumstances  in- 
dicating that  it  is  ready  to  receive  passengers,  and 
that  it  is  about  to  proceed  on  its  way  for  the  trans- 
portation of  passengers,  an  invitation  to  all  suitable 
persons  to  enter  the  cars  and  to  become  passengers 
over  its  line  is  thereby  implied.  This  doctrine  is  in 
principle  well  sustained  by  the  authorities." 

Following  the  above  quotation,  1  Thompson,  Neg. 
307;  :tfave  v.  FUcky  90  Ind.  205,  and  Terre  Haute,  etc., 
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R,  R.  Co.  V.  Buck,  Admx.,  96  Ind.  346,  are  cited  in  sup- 
port of  the  rule  announced.  The  citation  from  Thomp- 
son, supra,  is  an  exemplification  of  the  doctrine  that 
places  in  business  houses  and  grounds  are  required  to 
be  kept  in  a  reasonably  safe  condition,  on  the  ground 
that  the  public  are  impliedly  invited  by  the  proprietor 
or  tenant  to  trade  or  do  business  with  them. .  The  rule 
was  clearly  stated  in  Carleton  v.  Franconia  Iron,  etc^ 
Co.,  99  Mass.  216,  in  the  following  language:  "The 
owner  or  odcupant  of  land  is  liable  in  damages  to 
those  coming  to  it,  using  due  care,  at  his  invitation  or 
inducement,  express  or  implied,  on  any  business  to 
be  transacted  with  or  permitted  by  him,  for  an  injury 
occasioned  by  the  unsafe  condition  of  the  land  or  of 
the  access  to  it,  which  is  known  to  him  and  not  to 
them,  and  which  he  has  negligently  suffered  to  exist 
and  has  given  them  no  notice  of."  And  it  was  upon 
this  sound  and  wholesome  rule  of  law  that  the  case  of 
Nave  V.  Flack,  supra,  was  decided.  In  that  case  api)el- 
lants  were  grain  dealers,  and  were  operating  a  ware- 
house, with  scales,  driveway,  etc.  The  driveway  was 
so  dark  that  persons  using  it  could  not  see  its  de- 
fects, and  which  was  negligently  kept  in  a  dangerous 
condition,  of  which  fact  the  appellee  was  ignorant. 
Appellee  sold  appellants  a  load  of  grain,  and  while 
delivering  the  same,  and  obeying  their  directions  and 
instructions  in  passing  over  and  through  the  drive- 
way, and  without  any  fault  or  negligence  on  his  part, 
he  was  injured,  and  for  such  injury  they  were  held 
liable.  Elliott,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "A  man  who  invites  others  to  deal  with 
him,  and  provides  a  place  where  persons  may  deliver 
articles  bought  by  him,  is  bound  to  use  reasonable 
care  to  make  and  keep  the  approach  to  such  place  in 
a  reasonably  safe  condition  for  use  for  the  purposes 
for  which  it  was  intended.     1  Thomp.  Neg.  307.     A 
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dealer  owes  a  duty  to  make  reasonably  safe  all  the  ap- 
proaches to  his  premises  which  are  intended  for  use 
by  his  customers,  and  a  breach  of  this  duty  will  supply 
one  who  is  injured,  without  his  negligence  contribu- 
ting, with  a  cause  of  action.  This  duty  is,  however, 
owing  only  to  those  who  go  upon  the  premises  by  ex- 
press or  implied  invitation,  and  does  not  extend  to 
mere  intruders." 

These  cases  certainly  announce  the  law,  as  applied 
to  the  facts  therein  stated.  The  learned  judge  who 
wrote  the  opinion  in  the  Citizens'  Street  R.  W.  Co.  v. 
Ticinamey  supra,  in  using  the  language  we  have  quoted, 
used  it  with  reference  to  the  particular  facts  in  that 
case,  and  the  rule  there  announced  was  not  intended 
as  an  abstract  proposition  of  law,  applicable  alike  to 
all  classes  and  character  of  railways. 

We  know  that  railway  trains  running  on  the  same 
track,  but  in  opposite  directions,  must  pass  each  other 
at  switches  or  sidings;  that  when  a  train  which  car- 
ries passengers,  properly  managed  by  an  engineer, 
fireman,  conductor,  brakeman,  etc.,  is  placed  upon  a 
sidetrack,  that  another  train  may  pass  upon  the  main 
track,  or  for  any  other  legitimate  purpose,  in  the 
operation  of  the  road,  it  may  truthfully  be  said  that 
such  train  is  duly  equipped ;  that  it  is  about  to  proceed 
upon  its  way,  that  it  is  ready  to  receive  passengers, 
and  yet  such  conditions  and  circumstances  are  not  an 
invitation  to  "all  suitable  persons  to  enter  the  cars 
and  become  passengers,  etc."  Nor  would  it  be  an  in- 
vitation to  passengers  to  enter  a  duly  equipped  rail- 
way train,  midway  between  two  stations,  should  such 
train  for  any  cause  be  required  to  stop  there.  We  de- 
clare the  law  to  be,  both  upon  principle  and  by  the  ad- 
judicated cases,  that  an  invitation  is  only  extended  to 
persons  to  enter  and  become  passengers  upon  a  rail- 
way train,  when  such  train  has  been  brought  to  a  full 
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stop  at  a  station  platform,  or  other  place  which  has 
been  provided  and  used  for  the  discharge  and  recep- 
tion of  passengers.  In  the  operation  of  street  rail-- 
ways,  there  being  no  public  statute  directing  where 
cars  shall  stop  to  receive  and  discharge  passengers, 
their  duties  in  such  regarct  must  be  regulated  by  local 
or  municipal  laws,  and  whether  cars  being  run  there- 
on stop  at  the  near  or  far  side  of  the  intersection  of 
two  streets,  or  elsewhere,  wherever  they  do  stop,  and 
they  are  properly  equipped  under  such  circumstances 
which  indicate  they  are  ready  to  receive  passengers, 
and  that  they  are  about  to  proceed  on  their  way  for 
the  transportation  of  passengers,  such  conditions 
would  evidently  be  an  invitation  to  persons  desiring 
to  become  passengers,  to  enter.  And  it  was  in  this 
sense,  and  under  these  conditions  that  the  language 
we  have  quoted  was  used  in  Citizens^  Street  R.  W.  Co. 
V.  Ttciname^  supra^  and  not  otherwise.  Appellee  further 
contends  that  there  is  no  finding  in  the  special  verdict, 
that  appellant  was  not  in  the  habit  of  receiving  pas- 
sengers at  the  point  where  he  attempted  to  enter  the 
train,  and  relies  upon  this  fact  as  an  additional  evi- 
dence of  appellant^s  negligence  in  having  the  doors  of 
the  car  locked.  We  do  not  think  that  the  failure  to 
make  such  finding  can  avail  the  appellee  anything. 

To  support  this  contention  appellee  cites  S toner  v. 
Pennsylvania  Co.,  98  Ind.  384.  That  case  and  the  one 
in  hand  are  not  in 'any  sense  analagous.  The  ques- 
tion decided  in  that  case  was  that  the  court  could  not 
declare,  as  a  matter  of  law,  that  it  was  negligence  for 
appellant  to  get  on  the  train  at  a  place  other  than  at 
the  platform  provided  for  that  purpose.  We  are  now 
considering  the  question  of  the  negligence  charged 
against  appellant  in  having  the  doors  of  its  cars 
locked,  and  not  the  negligence  of  the  appellee. 

The  facts  found  by  the  jury  fail  to  show  any  reason- 
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able  excuse  why  any  person  intending  to  take  passage 
on  appellant's  train,  should  leave  the  platform  pro- 
vided for  that  purpose,  wander  sixty  feet  from  the 
west  end  of  it,  and  beyond  the  water  tank,  where  he 
was  not  observed  by  any  servant  of  appellant,  for  the 
purpose  of  entering  a  car.  The  special  verdict  clearly 
shows  that  the  platform  provided  by  appellant  was 
amply  suflScient  to  accommodate  all  passengers  at  the 
time;  that  the  cars  in  front  of  the  platform,  and 
where  a  servant  of  appellant  was  standing  on  the 
platform  in  front  of  the  doors  for  the  purpose  of  di- 
recting and  assisting  passengers,  were  more  than  suflS- 
cient  to  comfortably  seat  all  passengers;  and  that  the 
three  coaches  attached  to  the  rear  of  the  train,  with 
the  doors  locked,  and  intended  for  the  use  of  pas- 
sengers at  other  stations,  were  standing  west  from  the 
west  end  of  the  platform.  It  is  further  shown  that  ap- 
pellee, some  minutes  before  the  scheduled  time  for 
the  train  to  start,  was  on  the  platform  where  pas- 
sengers were  entering,  and  did  enter  the  train,  and 
that  he  in  fact  stepped  upon  the  steps  of  one  of  the 
coaches  opened  for  passengers,  standing  in  front  of  the 
platform.  The  verdict  further  shows  that  at  the  place 
where  the  vestibule  car  was  standing,  and  where  ap- 
pellee attempted  to  enter,  appellant  had  not  made  any 
provision  for  the  reception  or  discharge  of  passengers. 
It  is  not  shown  by  the  verdict  that  any  of  appellant's 
servants  were  at  or  near  that  part  of  the  train  west 
of  the  passenger  platform  to  direct  and  assist  pas- 
sengers to  enter,  while  it  was  shown  that  the  vestibule 
doors  and  doors  of  the  cars  were  closed  and  locked. 
The  fact  that  the  doors  were  closed  must  have  been 
apparent  to  the  appellee.  By  these  facts,  circum- 
stances, and  conditions,  we  are  led  to  the  reasonable 
and  inevitable  conclusion,  that  appellant  did  not,  by 
implication  or  otherwise,  invite  appellee  or  other  per- 


MAY  TERM,  1897— Vol.  18.  366 

The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  R.W.  Co.  t;.Wad& 

sons  to  enter  its  train  at  that  point  If  such  facts, 
circumstances,  and  conditions  constituted  an  invita- 
tion for  appellee  to  enter  the  train,  where  he  did  enter 
it,  it  was  an  invitation  to  all  passengers  to  enter 
there.  When  a  railway  company  has  stopped  its  train 
in  front  of  a  passenger  platform,  and  when  its  serv- 
ants are  on  the  platform,  opposite  or  near  the  doors 
and  platform  of  the  cars,  to  assist  passengers  to  alight 
and  enter,  and  some  of  the  cars  attached  to  the  train 
should  be  sixty  feet  or  more  from  either  end  of  the 
platform,  where  no  provision  has  been  made  for  the 
accommodation  of  passengers,  and  no  one  stationed  to 
direct  or  assist  passengers,  it  would  be  the  height  of 
folly,  a  mockery  of  reason,  and  a  travesty  upon  the 
law,  to  say  that  the  company  extended  an  invitation 
to  all  persons  desiring  passage  on  the  train,  to  enter 
its  cars  at  such  places.  And  yet  this  is  just  what  ap- 
pellee is  contending  for  here.  Such  a  rule  would  be 
harsh,  unreasonable,  and  without  merit.  Passengers 
must  occupy  premises  provided  for  their  use  and  ac- 
commodation while  waiting  for  trains;  and  in  going 
to  and  from  stations,  offices,  platforms,  and  trains, 
they  must  use  the  ways  and  means  provided  for  that 
purpose.  This  doctrine  has  been  expressly  declared  in 
Arkansas,  Pennsylvania,  and  Massachusetts.  Little 
Rock,  etc.,  R.  W.  Co.  v.  Cavenesse,  48  Ark.  106;  Bancroft 
V.  Boston,  etc.,  R.  R.  Gorp.,97  Mass.  275.  Ordinarily  the 
place  to  board  a  train  of  cars,  and  the  sole  place,  is 
that  provided  by  the  railway  company  for  that  pur- 
pose. Central  Railroad  and  Banking  Co.  v.  Perry,  58 
Ga,  461. 

A  passenger  platform  at  or  near  a  railroad  depot  or 
station  where  passenger  trains  are  scheduled  to  stop, 
and  do  stop,  to  receive  and  discharge  passengers,  is 
an  indication  and  guide  that  that  is  the  proper  place 
provided  by  the  railway  company  for  all  persons  seek- 
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ing  passage  on  its  trains  to  enter.  In  saying  this, 
we  do  not  mean  to  say  that  it  would  be  negligence 
per  8€  for  a  passenger  to  enter  a  train  at  some  other 
point,  but  in  the  discussion  and  consideration  of 
this  branch  of  the  case  in  hand,  the  question  of  the 
negligence  of  the  appellee  is  not  material.  In  the 
case  at  bar,  the  jury  made  no  finding  as  to  whether 
or  not  the  fact  that  the  doors  of  the  vestibule  car  were 
locked  constituted  negligence  on  the  part  of  appel- 
lant, and  the  jury  discharged  its  whole  duty  in  this 
regard  by  finding  and  stating  all  the  facts  relative 
thereto.  And  hence,  it  becomes  a  question  of  law 
upon  the  facts  found,  for  the  court  to  say  whether 
or  not  such  facts  constituted  culpable  and  actionable 
negligence.  For  the  reasons  given,  we  have  no  hesi- 
tancy in  saying  and  declaring  as  a  matter  of  law,  that 
the  facts  charged  in  the  complaint  and  found  and 
stated  by  the  verdict,  do  not  constitute  such  negli- 
gence. The  jury  having  found  adversely  to  the  appel- 
lee as  to  two  acts  of  negligence  charged,  and  the  court 
having  determined  from  the  facts  found  that  the  re- 
maining act  of  negligence  as  charged  in  the  complaint 
does  not  constitute  actionable  negligence,  it  follows 
that  the  appellee  has  failed  to  show  any  right  of  ac- 
tion for  the  injuries  sustained. 

The  judgment  is  therefore  reversed,  with  directions 
to  the  court  below  to  sustain  appellee^s  motion  for 
judgment  in  favor  of  the  appellant. 

Black  and  Comstock,  JJ.,  concur  in  the  conclusion 
reached. 
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[No.  1,981.    Filed  April  23,  1897.    Rehearing  denied  Nov.  2,  18(97.] 

Appeal  and  Error.— £J^ndence.--£^^o/^E!a;cepf^o7M.— The  longhand 
manuscript  of  the  evidence  must  be  filed  in  the  clerk's  office  before 
being  incorporated  in  the  bill  of  exceptions,    pp.  S76,  377. 

Evidence. — Damages. — Highways. — In  an  action  for  damages  against 
a  railroad  company  for  injuries  received  in  passing  over  a  highway 
left  in  an  imperfect  condition  by  a  crossing  of  such  railroad,  the 
record  of  certain  proceedings  had  in  the  commissioners'  court  in 
relation  to  the  construction  of  a  wall  along  the  highway  and  river 
bank  at  such  point,  on  petition  of  plaintiff  and  others,  was  properly 
admitted  in  evidence  in  the  trial  of  such  cause  for  the  purpose  of 
showing  plaintiff's  knowledge  of  the  condition  of  the  highway. 
pp.  S77^S78. 

Special  Verdict. — Judgment. — Review. — ^Where  a  party  moves  for 
judgment  in  his  favor  on  a  special  verdict,  and  excepts  to  the  over- 
ruling of  his  motion,  or  excepts  to  the  action  of  the  oouit  in  render- 
ing judgment  upon  a  .special  verdict  for  his  adversary,  he  thereby 
admits,  so  far  as  such  action  of  the  court  is  concerned,  that  the 
special  verdict  states  the  facts  fully  and  correctly,  and  in  review- 
ing such  action  of  the  court  the  special  verdict  cannot  be  aided  by 
intendment,   p.  S78. 

Railroads. — Construction  of  Road  Across  Highway. — Duty  of  RaH- 
road  Company. —  Negligence. — Statute  Construed. —  Section  6158, 
Bums'  R.  S.  1894,  imposes  upon  a  railroad  company  in  constructing 
its  road  across  a  highway  the  duty  of  restoring  the  highway  to  its 
former  state  as  nearly  as  possible,  and  the  failure  to  observe  such 
duty  constitutes  actionable  negligence  in  respect  to  any  person  who 
sustains  an  injury  thereby  without  his  fault,    pp.  378,  379. 

Same. —  Construction  of  Road  Across  Highway. — Embankments.'^ 
Barriers. — Where  the  construction  of  a  railroad  across  a  highway 
causes  a  fill  in  the  highway  so  as  to  make  it  dangerous  for 
travelers  thereon,  unless  protected,  it  is  the  duty  of  the  railroad 
company  to  erect  proper  guards  or  barriers  to  prevent  travelers 
from  falling  off  the  embankment,    p.  380. 

Highways. —  RaUroads. —  Construction  of  Railroad  Across  High- 
fvay. — Negligence. — Statute  Construed. — Highways  are  made  to  be 
traveled  upon  at  all  seasons  of  the  year,  and  a  railroad  company 
cannot  escape  liability  for  an  injury  received  at  a  crossing  of  such 
railroad  and  a  highway  by  reason  of  the  failure  of  the  railroad 
company  to  restore  the  highway  to  its  former  condition,  as  pro- 
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Tided  by  section  6158,  Bums'  R.  S.  1894,  for  the  reason  that  the 
highway  was  covered  with  ice  at  the  time  of  the  accident,  pp.  SS5, 
S86, 

Special  Vkediot.  —  Review,  —  Jtidgment.  —  Reversal. —  Where  the 
plaintiff  in  an  action  for  damages  caused  by  the  negligence  of  the 
defendant,  failed  to  recover  in  the  court  below  and  seeks  a  reversal 
of  the  action  of  the  trial  court  upon  a  special  verdict,  the  facts 
shown  by  the  verdict  must  be  sufficient.to  authorize  a  judgment 
for  him,  or  the  judgment  against  him  must  stand,    pp.  388,  389. 

Negligence. — Knowledge  of  Danger. — Highway.— Id,  an  action  for 
damages  caused  by  a  defective  highway  it  does  not  devolve  upon 
plaintiff  to  show  that  in  his  use  of  the  highway,  known  by  him  to 
be  dangerous,  he  exercised  extraordinary  care  to  i^void  the  injury 
but  that  he  exercised  care  in  proportion  to  the  known  danger. 
pp.  389-391. 

From  the  Cass  Circuit  Court.  Reversed. 

D.  H.  Chase  and  Nelson  &  Myers,  for  appellant. 

■ 

McConnell  &  Jenkins y  W.  H.  H.  Miller ,  F.  Winter 
and  J.  B.  Elam,  for  appellea 

Black,  J. — The  appellant  sued  the  appellee,  the 
action  beipg  based  upon  the  provisions  of  section  5153, 
Burns'  K.  S.  1894  (3903,  Horner's  R.S.1896),  that  every 
railroad  corporation  shall  possess  powers,  and  be  sub- 
ject to  liabilities  and  restrictions,  "to  construct  its 
road  upon  or  across  any  stream  of  water,  water  course, 
road,  highway,  railroad  or  canal,  so  as  not  to  interfere 
with  the  free  use  of  the  same,  which  the  route  of  its 
road  shall  intersect,  in  such  manner  as  to  afford  se- 
curity for  life  and  property ;  but  the  corporation  shall 
restore  the  stream  or  water  course,  road  or  highway, 
thus  intersected,  to  its  former  state,  or  in  a  sufficient 
manner  not  to  unnecessarily  impair  its  usefulness  or 
injure  its  franchises." 

The  facts  upon  which  judgment  in  favor  of  the  ap- 
pellee was  based,  were  set  forth  in  a  special  verdict. 

In  the  first  paragraph,  the  verdict  stated  the  incor- 
poration of  the  appellee,  and  its  possession,  manage- 
ment, operation,  and  control  of  a  certain  line  of  steam 


MAT  TEEM,  1897— Vol.  18.  369 

Seybold  v.  The  Terre  Haute  and  Indianapolis  Railroad  Company. 

railway,  and  its  exclusive  possession,  care,  custody, 
control,  and  management  of  the  roadbed,  machinery, 
and  other  appliances  used  in  operating  said  line  of 
railway,  from  December  1, 1879,  to  March  1, 1892.  In 
the  second  paragraph  it  is  stated  that  a  certain  rail- 
road company  in  1874  built  an  embankment  about 
seven  feet  high  and  thirty-four  feet  wide  at  the  base, 
and  seventeen  feet  wide  at  the  top,  and  constructed  a 
railroad  thef^on,  running  across  a  public  highway  in 
Eel  township  in  Cass  county,  Indiana,  known  as  the 
Logansport  and  Georgetown  road,  running  in  an  east- 
erly and  westerly  direction,  immediately  along  the 
north  bank  of  the  Wabash  river;  that  said  railroad 
crossed  said  highway  practically  at  right  angles  to  the 
line  of  said  highway,  at  a  point  on  or  near  the  east 
boundary  line  of  a  certain  farm  then  and  still  owned 
and  occupied  by  the  appellant,  and  situated  on 
the  north  bank  of  the  Wabash  river,  in  said  town- 
ship, and  lying  west  of  the  city  of  Logansport  about 
one-half  mile;  that  at  the  time  said  railroad  was  built 
said  railroad  company  constructed  approaches  on  the 
east  and  west  side  of  said  railroad  embankment,  so 
that  travelers  on  said  highway  could  cross  said  rail- 
road, and  said  approaches  so  constructed  remained  in 
substantially  the  same  condition,  and  were  used  for 
the  purpose  for  which  they  were  made  until  about  the 
year  1889, 

The  special  verdict  proceeds  as  follows:  "3.  That 
in  the  year  1889,  the  Wabash  river  had  washed  away 
a  portion  of  the  earth  between  said  highway  and  the 
river,  immediately  west  of  said  railroad,  and  to  pro- 
tect said  highway  and  avoid  moving  it  further  north 
in  the  direction  of  plaintiff's  house  and  upon  his  land, 
the  board  of  commissioners  of  Cass  county  and  the 
trustee  of  Eel  township,  upon  the  petition  of  the  plain- 

VoL.  18—24 
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tiff  and  said  trustee,  by  agreement,  constructed  a  re- 
taining wall  along  the  bank  of  said  river,  beginning 
at  the  abutment  of  the  railroad  bridge  across  the  Wa- 
bash river,  on  the  defendant's  right  of  way,  and  ex- 
tending down  said  river  and  along  the  highway  more 
than  one  hundred  and  fifty  feet;  and  at  the  time  said 
wall  was  built,  and  in  connection  with  that  work,  the 
defendant  railroad  company  placed  along  its  right  of 
way  from  the  north  end  of  the  bridge  acrbss  the  river 
to  the  north  side  of  said  highway,  thirty-seven  car- 
•  loads  of  gravel  and  earth,  and  four  of  boulders;  which 
said  materials  were  arranged  and  spread  by  William 
Hupp,  the  then  acting  supervisor  of  the  road  district 
in  which  said  highway  was  situated,  acting  as  such 
supervisor,  assisted  by  one  of  his  men  and  certain 
employes  of  the  railroad  company,  the  work  of  spread- 
ing and  placing  the  same  being  under  the  direction  of 
said  supervisor.  The  greater  part  of  said  material 
was  thrown  on  the  west  side  of  said  railroad  track, 
and  was  spread  over  the  defendant's  right  of  way  from 
the  abutment  wall  to  and  upon  the  traveled  part  of 
the  highway,  and  as  far  west  as  the  west  line  of  the 
railroad  company's  right  of  way;  but  the  defendant 
company  never  did  any  work  on  the  approach  to  said 
crossing  west  of  the  west  line  of  the  right  of  way,  ex- 
cept as  small  portions  of  the  material  so  spread  ex- 
tended beyond  said  line;  that  the  general  surface  of 
the  said  highway  was  not  upon  an  elevated  grade 
until  after  said  railroad  was  built,  but  after  said  ap- 
proaches were  originally  constructed,  as  aforesaid, 
that  portion  of  said  highway  lying  west  of  said  rail- 
way crossing  was  graded  by  the  highway  authorities 
of  Eel  township  from  the  point  where  said  approach 
on  the  west  side  of  said  railroad  began,  and  said 
graded  portion  connected  with  said  approach  so  as  to 
make  the  general  elevation  of  that  portion  of  the  high- 
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way  nearer  that  of  the  railroad  that  [than]  when  said 
railroad  was  first  constructed;  in  the  years  1890  and 
1891,  James  McMillen,  the  then  acting  road  supervisor 
in  said  district,  caused  gravel  to  be  placed  on  the  west 
side  thereof,  on  two  different  occasions,  beginning 
said  work  west  of  the  west  end  of  said  approach  and 
extending  the  same  to  a  point  six  feet  west  of  the  west 
rail  of  said  railroad;  that  a  portion  of  this  work  was 
done  by  the  plaintiff  while  working  out  his  road  tax, 
said  plaintiff  being  permitted,  at  his  own  request,  to 
do  said  work  at  that  place  by  said  supervisor;  and  in  • 
addition  to  such  work  said  plaintiff  put  some  gravel  « 
on  said  highway  within  the  limits  of  the  defendant's 
right  of  way  voluntarily  and  at  his  own  expense,  and 
according  to  his  own  ideas,  and  without  the  super- 
vision or  direction  of  anybody  during  this  latter  work, 
in  the  year  1891. 

^^5.  That  said  plaintiff,  of  his  own  motion,  as  afore- 
said, placed  gravel  on  said  approach  fron^  a  point  about 
six  feet  west  of  the  west  rail  of  said  railroad  to  a  point 
some  ten  feet  west  thereof,  and  spread  and  placed 
the  same  as  he  saw  fit,  and  so  left  the  surface  of  said 
highway  at  said  point  that  there  was  a  slight  eleva- 
tion or  ridge  near  the  center  of  the  traveled  portion 
thereon,  and  south  of  said  ridge  a  slight  inclination 
toward  the  river  and  south  side  of  said  highway,  at 
the  point  where  he  so  placed  said  gravel,  and  said  in- 
clination toward  the  south  increased  slightly  further 
west,  and  was  greater  at  a  point  about  forty  feet  west 
of  said  west  rail  of  said  railroad  than  where  plaintiff 
so  placed  said  gravel.  And  the  road  supervisor  then 
in  office  in  said  road  district  saw  said  work  after  it 
was  done,  and  made  no  objection  thereto,  and  the  sur- 
face of  the  highway  upon  said  approach  remained  as 
it  was  so  made,  on  the  12th  day  of  February,  1892,  and 
was  reasonably  safe  for  travelers  thereon  exercising 
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ordinary  care  and  diligence,  when  not  covered  with 
snow  and  ice. 

"6.  That  the  plaintiff,  Frederick  Seybold,  from 
1874,  continuously  up  to  the  12th  day  of  February, 
1892,  was  well  acquainted  with  all  the  conditions  of 
said  highway,  with  respect  to  the  width,  length,  steep- 
ness of  grade,  slope  of  sides,  and  all  other  conditions, 
and  at  the  time  of  his  alleged  injury,  as  well  as  for 
more  than  ten  years  continuously  prior  thereto,  re- 
sided on  his  farm  with  his  family  within  three  hun- 
dred feet  of  said  crossing,  and  during  all  of  said  years 
.  passed  over  said  highway  frequently  with  -his  wagon 
and  team  and  other  vehicles,  and  on  said  12th  day  of 
February,  1892,  as  well  as  for  more  than  ten  years 
prior  thereto,  was  well  acquainted  with  and  knew  all 
dangers  attendant  upon  the  use  of  said  highway 
crossing. 

"7.  That  on  the  12th  day  of  February,  1892,  the 
plaintiff  left  his  house  in  the  afternoon,  and  drove  to 
a  farm  owned  by  him  about  four  miles  from  his  resi- 
dence; that  in  the  course  of  his  journey  he  passed 
over  the  crossing  of  the  defendant's  railroad  track  on 
the  Logansport  and  Georgetown  road,  and,  having 
obtained  a  load  of  wood,  started  to  return  home;  that 
he  was  driving  two  horses  attached  to  a  farm  wagon, 
one  of  said  horses  being  six  years  old  and  the  other 
five,  and  the  team  was  free  to  go.  The  wagon  had 
tires  on  the  wheels  three  inches  wide,  which  were  old 
and  worn  smooth  and  the  edges  rounded  off;  the 
wagon  also  had  a  lock  for  putting  a  brake  on  the  rear 
wheels.  Driving  this  team  and  wagon,  plaintiff,  on 
his  return  home,  approached  the  railroad  crossing 
mentioned,  from  the  east,  and  crossed  the  track  of  the 
railroad,  substantially  at  right  angles.  He  had  no 
difficulty  in  ascending  the  approach  to  the  railroad, 
or  in  crossing  the  tracks,  which  were  substantially  on 
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a  level  with  the  highway;  that  immediately  on  the 
west  side  of  said  railroad  track  the  surface  of  the 
highway  was  practically  level  and  about  fifteen  feet 
wide,  and  the  surface  of  the  traveled  portion  of  said 
highway  west  of  said  railroad  track  and  on  the  de- 
fendant's right  of  way  had  a  slight  ridge  in  the  middle 
between  the  tracks  where  wheels  ordinarily  run, 
which  ridge  began  about  six  feet  from  the  west  side 
of  said  railroad  track;  the  surface  of  the  traveled 
portion  of  said  highway  upon  the  defendant's  right 
of  way,  after  getting  some  six  feet  from  the  west  side 
of  the  defendant's  track,  had  a  slight  inclination  to- 
ward the  south,  being  in  the  direction  of  the  Wabash 
river.  After  leaving  defendant's  right  of  way,  and 
immediately  to  the  westward  of  it,  the  traveled  por- 
tion of  said  highway  became  slightly  narrower  than 
it  was  upon  the  right  of  way  itself,  and  the  inclina- 
tion of  its  surface  towards  the  south  was  slightly  in- 
creased.    On  the  day  mentioned,  when  plaintiff  was 

• 

returning  as  stated,  he  passed  safely  over  the  defend- 
ant's railroad  track,  driving  his  wagon  in  the  traveled 
portion  of  the  highway,  until  the  rear  wheels  of  his 
wagon  reached  a  point  about  six  feet  west  of  the  west 
rail  of  the  defendant's  track;  the  whole  surface  of  the 
highway,  except  small  patches,  was  covered  with  ice 
and  snow  and  was  very  slippery,  and  at  the  point 
named,  the  rear  wheels  of  his  wagon  began  to  slip 
south,  in  the  direction  of  the  Wabash  river.  This 
movement  of  the  wagon  was  caused  by  the  icy  condi- 
tion of  the  road.  The  rear  wheels  did  not  follow  the 
front  wheels  or  the  ruts  or  tracks  made  there  by  other 
vehicles,  but  ran  wholly  on  the  south  side  of  the  slight 
ridge  in  the  center  of  said  highway,  and  continued  to 
slip  until  the  rear  end  of  the  wagon  drew  the  forward 
end  south  also,  to  some  extent;  and  at  a  point  where 
the  rear  of  said  wagon  was  about  forty  feet  west  of  the 
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west  rail  of  the  defendant's  railroad  track,  the  wagon 
slipped  so  far  off  the  traveled  portion  of  the  highway 
and  down  the  slope  of  its  embankment  toward  the 
Wabash  river  that  it  turned  over,  throwing  the  plain- 
tiff from  his  seat  on  his  load  of  wood  and  causing  the 
injuries  hereinafter  described. 

"8.  That  on  said  February  12,  1892,  and  for  a 
month  prior  thereto,  the  traveled  portion  of  the  Lo- 
gansport  and  Georgetown  highway,  at  the  point  in- 
itersected  by  defendant's  line  of  road,  and  for  one  hun- 
dred and  fifty  feet  west  therefrom,  was  from  twelve 
to  fifteen  feet  in  width;  that  the  defendant's  right  of 
way  at  said  crossing  was  seventy  feet  in  width,  and 
that  the  space  owned  and  occupied  by  defendant  for 
and  as  its  right  of  way  on  the  west  side  of  said  cross- 
ing, was  thirty-five  feet  from  the  center  of  defendant's 
track;  that  the  elevation  from  the  center  of  defend- 
ant's track  and  roadbed  to  a  point  thirty-five  feet  west 
from  the  center  thereof  to  the  west  line  of  defendant's 
right  of  way  was  three  feet  four  and  a  half  inches; 
and  the  elevation  from  a  point  fifty  feet  west  from  the 
center  of  said  track  and  roadbed  was  four  feet  six 
and  a  half  inches;  and  the  elevation  from  the  center 
of  said  track  and  roadbed  at  a  point  eighty-one  feet 
west  from  the  center  of  said  roadbed  and  crossing  was 
six  feet  and  seven  and  a  half  inches;  the  elevation 
from  a  point  one  hundred  feet  west  from  the  center  of 
said  right  of  way  and  roadbed  was  seven  feet  and 
eight  inches;  and  the  elevation  from  a  point  one  hun- 
dred and  fifty  feet  west  from  the  center  of  said  cross- 
ing and  roadbed  was  nine  feet  seven  and  a  half  inches; 
that  north  of  the  north  side  of  the  traveled  portion  of 
said  highway,  at  the  point  intersected  by  defendant's 
tracks,  a  distance  of  about  ten  feet,  was  a  cattle  guard, 
with  a  board  fence  running  west  to  the  v/est  line  of 
defendant's  right  of  way,  and  from  thence  west  one 
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hundred  and  fifty  feet  was  a  hedge  fence  along  the 
premises  owned  by  the  plaintiflE;  which  hedge  fence 
was  from  four  feet  six  inches  to  five  feet  six  inches 
from  the  north  line  of  said  Logansport  and  George- 
town road  and  parallel  therewith ;  that  about  twenty- 
five  feet  south  of  the  south  line  of  said  Logansport 
and  Georgetown  road  was  the  north  end  of  defend- 
ant's bridge  spanning  .the  Wabash  river;  that  from 
the  east  side  of  the  north  end  of  said  bridge  there  was 
a  stone  wall  extending  west  along  the  margin  of  the 
Wabash  river,  about  fifty  feet  distant  from  the  hedge 
fence  aforesaid,  to  a  point  more  than  one  hundred  and 
fifty  feet  west  of  said  road  crossing;  that  all  that 
space  forming  a  part  of  defendant's  right  of  way  and 
lying  south  of  the  south  line  of  the  Logansport  and 
Georgetown  road  for  eighteen  feet  south  therefrom 
was  unoccupied  and  unused  for  any  purpose;  that  the 
fill  at  the  point  where  defendant's  line  of  road  inter- 
sects said  Logansport  and  Georgetown  road  is  about 
seven  feet  above  the  original  surface  of  the  ground. ' 
There  never  was  any  guard  rail  along  the  west  ap- 
proach to  said  crossing,  at  any  time  or  at  any  point, 
and  there  was  not,  on  the  12th  day  of  February,  1892, 
any  road  or  highway  by  which  the  plaintiff  could  go 
to  and  from  his  farm  except  said  Logansport  and 
Georgetown  road;  that  the  team  of  horses  driven  by 
plaintiff  at  the  time  of  his  injury  was  reasonably 
gentle,  and  the  plaintiff  had  them  under  control  at  the 
time  of  starting  and  while  going  down  the  west  ap- 
proach of  said  crossing;  and  when  he  started  down 
said  approach,  plaintiff  applied  the  brake  to  the  hind 
wheels  of  said  wagon,  but  not  with  suflBcient  force  to 
lock  said  wheels  and  keep  them  from  turning,  al- 
though said  brake  was  sufficient  to  lock  said  wheels 
when  applied  with  full  force.  And  at  the  time  plain- 
tiff started  down  said  approach,   he  was  well  ac- 


376        APPELLATE  COURT  OF  INDLA.NA, 

Seybold  v.  The  Terre  Haute  and  Indianapolis  Railroad  Company. 

quainted  with  the  character  of  his  team,  wagon,  load, 
and  brake,  and  there  was  sufficient  light  for  him  to 
distinguish  a  man  at  a  distance  of  twenty  rods,  and  to 
see  distinctly  all  his  immediate  surroundings.  The 
time  was  between  5  and  6  o'clock  p.  m. 

"10.  That  when  plaintiff's  wagon  turned  over  in 
the  manner  herein  found,  he  was  standing  on  his 
knees  on  top  of  about  a  cord  of  wood,  with  which  said 
wagon  was  loaded,  driving  his  horses  with  his  left 
hand  and  applying  the  brakes  to  the  wheels  of  the 
wagon  with  his  right  hand,  and  by  the  overturning  of 
his  wagon  was  thrown  therefrom  and  fell  upon  the 
ground  and  boulders  between  said  wagon  and  the 
Wabash  river." 

In  the  remaining  portion  of  the  tenth  paragraph  of 
the  verdict,  and  in  the  eleventh  and  twelfth  para- 
graphs, the  character  and  extent  of  appellant's  in- 
juries, his  expenses  incurred  by  reason  thereof,  and 
the  character  of  his  employment  and  the  value  of  his 
services  therein  are  stated  at  length;  and  in  the  thir- 
teenth paragraph  it  is  shown  that  at  the  time  of  his 
injury  he  was  sixty  years  of  age,  and  had  an  expect- 
ancy of  life  of  14.1  years,  and  was  enjoying  fair  aver- 
age health.  The  fourteenth  paragraph  was  the  formal 
alternative  finding  of  a  special  verdict,  the  appellant's 
damages  being  assessed  at  f  1,000.00. 

The  appellant  has  assigned  as  errors  the  overruling 
of  his  motion  for  a  new  trial,  the  sustaining  of  the  ap- 
pellee's motion  for  judgment  in  its  favor  on  the  special 
verdict,  and  the  overruling  of  appellant's  motion  for  a 
judgment  in  his  favor  on  the  special  verdict. 

There  has  been  some  discussion  concerning  the 
question  as  to  the  sufficiency  of  the  evidence,  but  the 
evidence  is  not  properly  before  us.  There  is  in  the 
transcript  a  bill  of  exceptions  containing  what  the 
clerk  certifies  to  be  the  original  longhand  manuscript 
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and  transcript  of  the  shorthand  notes  of  the  evidence 
given  in  the  case,  made  and  transcribed  by  the  official 
stenographer  and  reporter  of  the  court  below;  but  it 
does  not  appear  that  this  longhand  report  of  the  evi- 
dence was  filed  in  the  office  of  the  clerk  of  the  trial 
court  before  it  was  incorporated  in  the  bill  of  excep- 
tions. 

Under  many  decisions,  the  evidence  cannot  be 
treated  as  properly  in  the  record.  Pruitt  v.  Farber,  147 
Ind.  1;  Kelso  v.  KelsOy  16  Ind.  App.  615;  Pittsburghy  etc.y 
R.  W.  Co.  V.  Cop€y  16  Ind.  App.  579. 

One  of  the  grounds  assigned  in  the  motion  for  a  new 
trial  was  the  admission  in  evidence  of  the  record  of 
certain  proceedings  before  the  board  of  commissioners 
of  Cass  county,  the  appellant's  exception  to  this  ac- 
tion of  the  court  being  shown  by  a  separate  bill  of  ex- 
ceptions. The  proceedings  of  the  board  of  commis- 
sioners thus  introduced  in  evidence  by  the  appellee 
were  had  in  the  year  1884,  upon  the  petitions  or  writ- 
ten propositions  of  the  appellant  and  the  trustee  of 
Eel  township,  in  relation  to  the  construction  of  the 
wall  mentioned  in  the  verdict,  along  the  north  bank  of 
the  river,  and  the  appropriation  of  money  by  the  board 
for  such  purpose. 

Before  the  record  was  read  in  evidence,  the  court, 
on  its  own  motion,  instructed  the  jury  as  follows:  "I 
Will  say  to  the  jury  now,  they  must  not  consider  this 
evidence  for  any  purpose,  except  for  the  purpose  of 
determining  what  knowledge,  if  any,  plaintiff  had 
of  the  condition  of  this  highway." 

The  evidence  thus  admitted  tended  in  some  degree 
to  show  the  appellant's  knowledge  of  the  condition 
of  the  highway,  and  such  knowledge  was  a  material 
matter.  The  question  before  us  under  this  alleged 
reason  for  a  new  trial  is  not  one  as  to  whether  the 
jury  found  any  fact  which  was  not  sufficiently  sup- 
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ported  by  the  evidence,  or  improperly  based  their 
finding  of  any  fact  upon  this  evidence  so  admitted; 
but  the  question  is  whether  it  was  admissible  for  the 
restricted  purpose  to  which  the  court  expressly  con- 
fined it.  In  deciding  this  question  we  must  assume, 
for  the  purpose  of  passing  upon  this  particular  reason 
for  a  hew  trial,  that  the  court  was  authorized  to  pre- 
sume that  the  jury  would  confine  the  use  of  the  evi- 
dence within  the  limit  of  the  expressed  purpose  for 
which  it  was  admitted. 

Two  questions  involved  in  the  special  verdict  are 
presented  for  our  consideration,  the  one  being  whether 
or  not  the  verdict  shows  actionable  negligence  on  the 
part  of  the  appellee,  the  other  being  whether  or  not 
it  shows  the  appellant's  freedom  from  negligence 
proximately  contributing  to  the  injury.  We  find  it 
difficult  to  arrive  at  a  satisfactory  decision  of  either 
of  these  questions. 

It  is  well  settled  that  when  a  party  moves  for  judg- 
ment in  his  favor  on  a  special  verdict,  and  excepts  to 
the  overruling  of  his  motion,  or  where  a  party  excepts 
to  the  action  of  the  court  in  rendering  judgment  upon 
a  special  verdict  for  his  adversary,  he  thereby  ad- 
mits, so  far  as  such  action  of  the  court  is  concerned, 
that  the  special  verdict  states  the  facts  fully  and  cor- 
rectly; and  in  reviewing  such  action  of  the  court  the 
special  verdict  cannot  be  aided  by  intendment.  Louis- 
ville,  etCy  R.  W.  Co.  v.  Miller,  141  Ind.  533;  Hoosier  Stone 
Co.  V.  McCain,  Admr.,  133  Ind.  231. 

The  railroad  company,  in  constructing  its  railway 
across  the  Logansport  and  Georgetown  road,  was  re- 
quired to  construct  the  railway  so  as  not  to  interfere 
with  the  free  use  of  the  road,  and  in  such  manner  as 
to  afford  security  for  life  and  property,  and  to  restore 
the  road  to  its  former  state,  or  in  a  sufficient  manner 
not  to  unnecessarily  impair  its  usefulness. 
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The  statute  imposed  upon  the  railroad  company  the 
duty  of  restoring  the  highway  to  its  former  state  as 
nearly  as  possible,  and  the  failure  to  observe  such 
duty  would  be  actionable  negligence  in  respect  to  any 
person  who  sustained  injury  thereby  without  his  fault. 
Evansville,  etc.y  R.  R.  Co.  v.  Garvener,  113  Ind.  51;  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Ckm,  123  Ind.  15,  7  L.  R.  A.  5"8a 

While  the  highway  could  not  be  restored  in  all  re- 
spects to  its'  former  condition,  the  railway  company 
was  bound  to  restore  it  so  far  as  not  to  impair  its 
usefulness  more  than  the  additional  use  of  it  for  rail- 
road purposes  rendered  absolutely  necessary.  Evans- 
mllty  etc.,  R.  R.  Co.  v.  Carvener,  aupra. 

It  is  sufficient  to  constitute  a  violation  of  statutorv 
duty,  if  the  free  use  of  the  highway  has  been  inter- 
fered with  by  the  failure  of  the  railroad  company  to 
so  restore  it  to  its  former  state;  and  in  order  that 
there  may  be  such  a  failure,  it  is  not  necessary  that 
the  changed  condition  of  the  highway  should  be  such 
as  to  present  a  positively  and  unavoidably  dangerous 
impediment  to  ordinary  travel.  Evansvilky  etc.,  R.  R. 
Co.  V.  Carvener,  supra. 

It  is  the  duty  of  a  railroad  company  to  make  and  to 
keep  the  crossings  of  highways  in  good  condition  and 
safe  for  public  travel ;  and  the  present  owners  of  a  rail- 
road still  maintaining  a  crossing  constructed  by 
former  owners  of  the  railroad  are  bound  to  keep  it  in 
good  condition.  LaTce  Shore,  etc.,  R.  W.  Co.  v.  Mcin- 
tosh, Admr.,  140  Ind.  261. 

The  failure  to  perform  this  statutory  duty  amounts 
to  a  creation  or  maintenance  of  a  public  nuisance. 
Shearman  &  Redfield,  Neg.  section  359;  Evansville, 
etc.,  R.  R.  Co.  V.  Crist,  116  Ind.  446,  455,  2  L.  R.  A.  450; 
Cincinnati,  etc.,  R.  R.  Co.  v.  Claire,  6  Ind.  App.  390. 

In  Evansville,  etc.,  R.  R.  Co.  v.  Crist,  supra,  the  court, 
speaking  of  the  statutory  provision  here  involved,  said: 
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"The  right  to  interfere  with  a  highway  is  coupled  with 
the  duty  to  make  it  as  safe  as  it  was  before  it  was  dis- 
turbed, or,  at  least,  to  use  reasonable  care  and  skill 
to  do  so.  This  duty  is  violated  if  there  is  a  failure  to 
restore  it  to  its  former  condition,'  in  all  cases  where 
the  exercise  of  reasonable  care  and  skill  can  effect  a 
restoration." 

When  the  construction  of  a  railroad  causes  a  fill  in 
the  highway  so  as  to  make  it  dangerous  for  travelers, 
unless  protected,  it  is  the  duty  of  the  railroad  com- 
pany to  erect  proper  guards  or  barriers  to  prevent 
travelers  from  falling  off  the  embankment.  Barriers 
are  a  reasonable  part  of  a  necessary  restoration  of  the 
highway  to  a  safe  condition  for  travel.  Elliott  on 
Railroads,  section  1107,  and  authorities  cited.  See 
further  Elliott,  Roads  and  Streets,  598  et  seq. ;  Elliott 
on  Railroads,  sections  1105-1112. 

In  examining  the  special  verdict,  for  the  purpose  of 
determining  whether  it  shows  a  failure  of  the  appel- 
lee to  maintain  the  crossing,  with  the  west  approach 
thereto,  as  required  by  the  statute,  and  whether  it 
shows  the  appellant  to  have  exercised  due  care,  we 
find  that  the  railroad  crossed  the  highway  practically 
at  right  angles  to  the  line  of  the  highway,  and  that  the 
fill  at  the  crossing  was  about  seven  feet  above  the  orig- 
inal surface  of  the  ground.  By  the  literal  interpreta- 
tion of  the  language  of  the  eighth  paragraph  of  th^ 
verdict  the  approach  from  the  west  toward  the  cross- 
ing would  seem  to  have  been  a  descent;  but  taking 
the  entire  verdict  together,  it  shows  a  descent  from 
the  railroad,  upon  an  elevated  approach  one  hundred 
and  fifty  feet  long  and  from  twelve  to  fifteen  feet  wide, 
the  entire  elevation  of  the  crossing  above  the  point  of 
the  highway  one  hundred  and  fifty  feet  west  of  the 
crossing  being  nine  feet  seven  and  one-half  inches. 
The  general  surface  of  the  highway  was  not  upon  an 
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elevated  grade  until  after  the  railroad  was  built.  The 
railroad  tracks  were  substantially  on  a  level  with  the 
highway  so  elevated.  The  place  where  the  wagon 
slipped  so  far  from  the  traveled  portion  of  the  high- 
waythat  it  turned  over,  was  about  forty  feet  west  of  the 
west  rail  of  the  railroad.  The  right  of  way  extended 
thirty-five  feet  westward  from  the  center  of  the  rail- 
road. The  descent  to  the  western  limit  of  the  right  of 
way  was  three  feet  four  and  one-half  inches,  while  the 
descent  from  said  center  to  a  point  fifty  feet  west  of  it 
was  four  feet  six  and  one-half  inches.  The  approaches 
were  constructed  when  the  railroad  was  built,  and  re- 
mained in  substantially  the  same  condition  till  about 
the  year  1889.  About  that  time  the  appellee  placed 
along  its  right  of  way  north  of  the  bridge  and  between 
it  and  the  north  side  of  the  highway  a  quantity  of 
gravel,  earth  and  boulders.  This  material  was  ar- 
ranged and  spread  by  the  road  supervisor,  as  such, 
assisted  by  one  of  his  own  men  and  certain  employes 
of  the  appellee,  under  the  direction  of  the  supervisor, 
the  greater  part  being  thrown  on  the  west  side  of  th'e 
railroad.  It  was  spread  on  the  appellee's  right  of 
way,  and  in  part  on  the  traveled  portion  of  the  high- 
way within  the  right  of  way.  In  1890  and  1891  a  road 
supervisor  caused  gravel  to  be  placed  on  the  approach, 
beginning  such  work  at  its  west  end  and  extending  to 
a  i)oint  about  six  feet  west  of  the  west  rail  of  the  rail- 
road. A  portion  of  this  work  (what  portion  is  not 
stated)  was  done  by  the  appellant  while  working  out 
his  road  tax;  and  in  addition  to  such  work,  appellant, 
in  1891,  voluntarily  and  at  his  expense,  put  some 
gravel  on  the  highway  within  the  right  of  way,  accord- 
ing to  his  own  ideas  and  without  supervision  or  direc- 
tion from  anybody,  placing  the  gravel  on  the  west  ap- 
proach from  a  point  about  six  feet  west  of  the  west 
rail  of  the  railroad  to  a  point  some  ten  feet  west  there- 
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of  (therefore  on  a  space  about  four  feet  long  from  east 
to  west).  It  does  not  appear  that  he  changed  the  con- 
formation. He  left  the  surface,  at  that  place  of  four 
feet  in  length,  so  that  there  was  a  slight  elevation  or 
ridge  (the  height  not  being  stated)  near  the  center  of 
the  traveled  portion  of  the  highway,  and  south  of  said  . 
ridge  a  slight  inclination  toward  the  river  and  south 
side  of  the  highway,  at  that  point  where  he  so  spread 
gravel.  Further  west  said  inclination  toward  the 
south  increased  slightly,  and  was  greater  at  a  point 
about  forty  feet  west  of  the  west  rail  of  the  railroad, 
that  is,  at  about  the  place  where  the  wagon  slipped 
off,  than  at  the  place  where  he  so  placed  the  gravel. 
The  road  supervisor  saw  this  work  and  made  no  objec- 
tion to  it.  It  does  not  appear  that  any  of  the  work 
done,  whether  by  appellant  or  under  the  direction  of 
the  road  supervisors,  was  improperly  done,  or  that  any 
of  it  injured  the  highway  or  rendered  it  more  danger- 
ous, or  that  any  of  it  was  not  needed,  or  did  not  im- 
prove the  condition  of  the  highway,  or  that  any  fault 
was  attributable  to  any  one  on  account  of  any  work 
done  by  way  of  repairing  the  highway. 

The  appellee  never  did  any  work  on  the  west  ap- 
proach west  of  its  right  of  way,  except  as  small  por- 
tions of  the  material  so  spread  in  1889  extended 
beyond  the  line.  The  highway  remained  as  thus  made 
and  repaired  until  the  time  of  the  accident. 

Immediately  west  of  the  railroad  the  highway  was 
practically  level  and  about  fifteen  feet  wide.  The  sur- 
face of  the  traveled  portion  west  of  the  railroad,  and 
on  the  right  of  way,  had  a  slight  ridge  in  the  middle 
between  the  tracks  where  wheels  ordinarily  run.  This 
ridge  began  about  six  feet  from  the  west  rail  of  the 
railroad.  How  far  it  extended  is  not  stated.  It  was 
over  a  portion  of  this  part  of  the  highway  that  appel- 
lant had  spread  some  gravel.    It  does  not  appear  that 
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he  made  the  ridge  or  the  inclination  of  the  highway 
south  of  it.  The  inclination  is  not  spoken  of  as  a  part 
of  the  ridge  or  as  the  slope  thereof,  but  as  being  south 
of  the  ridge,  and  the  ridge  itself  is  spoken  of  as  a 
slight  ridge  in  the  middle  between  the  tracks  where 
wheels  ordinarily  run. 

It  is  found  that  "the  surface  of  the  traveled  pori;ion 
of  said  highway  ui)on  the  defendant's  right  of  way, 
after  getting  some  six  feet  from  the  west  rail  of  de- 
fendant's track,  had  a  slight  inclination  towards  the 
south,  being  in  the  direction  of  the  Wabash  river." 
That  is,  it  appears  that  the  whole  surface  of  the  trav- 
eled way  inclined  to  the  south,  there  being  a  slight  ele- 
vation in  the  middle  between  the  ruts  made  by  wagon 
wheels.  It  further  appears  that  after  leaving  the 
right  of  way  and  immediately  west  of  it  (and  therefore 
at  about  the  place  where  the  wagon  slipped  off)  the 
traveled  portion  of  the  highway  became  slightly  nar- 
rower than  it  was  upon  the  right  of  way,  and  the  incli- 
nation of  its  surface  (that  is,  of  the  surface  of  the 
traveled  portion  of  the  road)  toward  the  south  was 
slightly  increased.  There  appears  to  have  been  a  gen- 
eral inclination  of  the  highway  toward  the  south  from 
the  place  where  the  hind  wheels  commenced  to  slip,  to 
the  place  where  the  wagon  was  overturned. 

Notwithstanding  the  narrowness  and  the  elevation 
and  the  inclination  of  the  approach,  there  never  at  any 
time  was  any  guard  rail  at  any  point  along  the  west 
approach.  The  appellant  had  been  for  years  passing 
over  the  highway  and  knew  and  was  well  acquainted 
with  all  the  dangers  attendant  upon  the  use  thereof. 
Notwithstanding  the  dangers  thus  implied,  the  high- 
way was  reasonably  safe  for  travelers  thereon  exercis- 
ing ordinary  care  and  diligence,  when  not  covered 
with  snow  and  ice.  At  the  time  of  the  accident,  the 
whole  surface  of  the  highway,  except  small  patches. 


384        APPELLATE  COURT  OF  INDIANA, 

S^bold  V.  The  Terre  Haute  and  Indianapolis  Railroad  Company. 

was  covered  with  ice  and  snow,  and  was  very  slippery. 
The  appellant  went  from  his  home  to  his  farm  four 
miles  distant  for  a  load  of  wood.  This  was  not  a  use- 
less errand.  He  returned  with  about  a  cord  of  wood 
on  the  wagon  between  5  and  6  o'clock  p.  m.  The 
tires  on  the  wheels  of  the  farm  wagon  were  three 
inches  wide,  old  and  worn  smooth,  the  edges  being 
rounded  oflP,  to  what  extent  is  not  stated.  The  wagon 
was  provided  with  a  suflScient  brake.  The  two  horses 
attached  to  the  wagon  were  five  and  six  years  old,  re- 
spectively, and  free  to  go.  The  appellant  was  sixty 
years  old  and  was  enjoying  fair  average  health.  He 
was  well  acquainted  with  the  character  of  his  team, 
wagon,  load,  and  brake.  On  his  return  he  crossed  the 
railroad  track  substantially  at  right  angles,  the  rail- 
road being  substantially  at  right  angles  with  the  high- 
way. He  drove  in  the  traveled  portion  of  the  highway, 
that  is,  with  the  front  wheels  in  the  ruts,  the  rear 
wheels  following  the  front  ones  until  the  rear  wheels 
were  six  feet  from  the  railroad,  when  they  began  to 
slip  toward  the  south.  They  do  not  appear  to  have  gone 
to  the  south  because  of  his  driving  too' far  to  the  south, 
for  he  drove  in  the  traveled  way  and  in  a  straight 
course;  but  it  is  said  that  the  slipping  was  because  of 
the  icy  condition  of  the  road.  It  appears  that  the 
horses,  keeping  in  the  proper  place  in  the  road,  held 
there  the  front  wheels  which  were  near  them  and  sub- 
ject to  the  effect  of  their  strength;  but  they  were  un- 
able to  keep  the  more  distant  hind  wheels  from  slip- 
ping round  until  the  wagon  was  drawn  thereby  into 
such  a  position  that  it  overturned  at  the  place  where 
the  surface  of  the  embankment  became  more  narrow 
and  more  inclined  to  the  south.  The  appellant  was  on 
his  knees  on  top  of  the  load,  holding  the  lines  with  his 
left  hand  and  the  brake  with  his  right.  It  does  not  ap- 
pear that  he  could  have  acted  more  safely  in  these  re- 


MAY  TEEM,  1897— Vol.  18.  886 

Beybold  v.  The  Terre  Httute  and  Indianapolis  Bailroad  Company. 

spects.  His  horses  were  reasonably  gentle  and  were 
nnder  his  control.  And  while  it  appears  that  he  did 
not  apply  the  brake  with  full  force,  or  so  as  to  lock 
the  wheels  and  keep  them  from  turning,  it  does  not 
appear,  and  we  cannot  know  as  matter  of  law,  that  it 
would  have  been  safer  to  do  otherwise.  He  had  no 
other  way  to  go  for  the  load  of  wood,  and  he  had  no 
other  way  to  return  home  with  it.  It  seems  suffi- 
ciently manifest  that  the  highway  was  in  a  dangerous 
condition  when  so  covered  with  ice  and  snow. 

Highways  are  constructed  for  a  certain  use.  They 
are  made  to  be  traveled  upon  day  and  night,  and  at  all 
seasons.    See  Board,  etc.,  v.  Nichols,  139  Ind.  611. 

The  railroad  company  was  bound  by  statute  not  to 
interfere  with  the  free  use  of  the  highway,  and  bound 
to  restore  it  to  its  former  state,  or  in  a  sufficient  man 
ner  not  to  unnecessarily  impair  its  usefulness.  The 
surface  of  the  highway  before  the  railroad  was  built 
was  not  on  an  elevated  grade,  but  its  original  surface 
was  seven  feet  lower  than  the  top  of  the  railroad  em- 
bankment. It  was  responsible  for  any  failure  to  main- 
tain the  approach  in  such  a  manner  as  to  comply  with 
the  statute.  There  was  a  high  and  slanting  embank- 
ment. It  was  in  a  region  where  ice  and  snow  cover 
the  surface  of  the  roads  at  some  periods  every  year. 
Can  a  railroad  company  under  the  statute  disregard 
th«  exigencies  of  the  climate?  While  it  sufficiently  ap- 
pears that  the  wheels  slipped  because  of  the  icy  condi- 
tion of  the  surface,  they  slipped  in  the  direction  in 
which  they  went  and  to  the  place  where  they  went  be- 
cause of  the  inclination  of  the  icy  surface,  and  thereby 
and  because  there  was  no  barrier,  the  injury  was 
caused.  If  others  had  placed  gravel  upon  the  road  at 
various  times,  they  do  not  appear  to  have  impaired  it, 
and  their  acts  did  not  relieve  the  railroad  company 
Vol.  18—25 
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from  its  statutory  duty  of  making  the  road  as  safe  as 
it  had  been  before  the  railroad  was  built,  except  bo 
far  as  its  usefulness  was  necessarily  impaired  by  the 
construction  of  the  railroad  across  it.  It  sufficiently 
appears  not  to  have  been  so  restored,  and  therefore 
the  failure  of  the  appellee  to  perform  its  statutory 
duty  must  be  regarded  as  established. 

To  sustain  a  recovery  by  the  appellant,  or  to  reverse 
a  recovery  by  the  appellee,  it  must  appear  in  the  ver- 
dict that  the  appellant  exercised  ordinary  care,  the 
burden  being  upon  him  to  establish  his  freedom  from 
negligence,  or  want  of  ordinary  care. 

Under  the  present  state  of  the  law  as  held  in  this 
State,  while  it  is  not  proper  in  a  special  verdict  to 
And  or  state  that  a  party  was  or  was  not  negligent,  or 
that  an  act  was  or  was  not  negligently  done  or  omit- 
ted, it  is  proper  in  some  cases  in  special  verdicts  to  in- 
sert a  statement  or  finding  in  words  to  the  effect  that 
a  party  did  or  did  not  in  certain  circumstances,  the 
facts  thereof  being  stated,  act  as  a  person  of  ordinary 
prudence  would  act  under  like  circumstances.  Such 
a  finding  concerning  the  degree  of  care  is  regarded  as 
an  inferential  fact  or  ultimate  conclusion  of  fact,  the 
presence  of  which  will  never  vitiate  a  special  verdict 
The  statement  or  finding  of  such  ultimate  inference  of 
fact,  however,  has  potency  to  affect  the  result  to  be 
reached  by  the  court  in  its  judgment  upon  the  special 
verdict  only  in  those  cases  in  which  the  other  or  pri- 
mary facts  found  to  which  such  inference  relates  are 
of  such  character  that  different  inferences  as  to  the 
presence  or  absence  of  such  degree  of  care  may  be 
drawn  reasonably  by  different  impartial  men  of  ordi- 
nary intelligence. 

It  is  held  that  the  question  whether  that  degree  of 
care  which  persons  of  ordinary  prudence  and  caution 
would  exercise  under  like  circumstances  has  been  ex- 
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ercised  is  a  conclusion  of  fact,  and  does  not  involve 
a  question  of  law,  or  the  statement  of  a  legal  proposi- 
tion, yet  that  in  cases  other  than  those  in  which  differ- 
ent inferences  may  be  so  drawn,  the  finding  of  such 
ultimate  inference  of  fact  is  to  be  treated  as  the  find- 
ing of  negligence  or  of  non-negligence  would  be 
treated,  or  as  any  statement  of  a  conclusion  of  law  in 
the  special  verdict  would  be  treated,  thg.t  is,  it  is  to  be 
ignored.  See  Board,  etc.,  v.  Bonebrake,  146  Ind.  311, 
and  cases  there  cited. 

Negligence  in  its  nature  is  a  question  of  fact.  It  is 
the  want  in  some  degree  of  care.  The  degree  of  negli- 
gence or  the  extent  of  the  want  of  care  which  will  ren- 
der conduct  wrongful  is  a  question  of  law.  That  de- 
gree is  uniformly  that  want  of  care  which  exists  when 
there  is  such  an  inadvertent  act  or  omission  as  would 
be  avoided  by  a  person  of  ordinary  prudence  and  cau- 
tion under  like  circumstances. 

Although  the  carefulness  which  the  law  recognizes 
as  sufficient,  and  which  it  requires,  is  such  as  would  be 
exercised  by  a  person  of  ordinary  prudence  and  cau- 
tion under  like  circumstances,  and  the  absence  of  such 
care  is  negligence  in  law,  a  statement  in  a  special  ver- 
dict that  the  plaintiff  proceeded  slowly  and  carefully, 
has  been  regarded  as  a  statement  of  a  primary  fact, 
while  a  statement  \hat  he  received  an  injury  w^ithout 
any  negligence  of  his,  has  been  treated  as  a  statement 
of  a  conclusion  involving  law  and  facts,  and  has  been 
held  inadmissible  in  a  special  verdict,  while  a  finding 
that  the  plaintiff,  in  doing  a  certain  act  stated,  was 
exercising  such  care,  caution,  and  prudence  as  persons 
of  ordinary  prudence  would  and  do  exercise  under  like 
circumstances,  was  held  not  to  be  the  statement  of  a 
legal  conclusion  or  of  one  of  the  primary  facts  estab- 
lishing the  plaintiff's  conduct,  but  was  regarded  as  a 
statement  of  the  ultimate  conclusion  of  fact  author- 
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ized  to  be  drawn  only  from  primary  facts.  Boardy  etc., 
V.  Bonebrake,  supra. 

If  the  primary  facts  found  indubitably  support  the 
inference,  then  the  inference  is  not  necessary  in  the 
verdict,  for  the  court  may  draw  the  proper  conclusion 
from  the  primary  facts.  If  the  primary  facts  found  in- 
dubitably fail  to  support  the  inference  stated,  then  it 
will  be  disregarded  and  the  conclusion  will  be  drawn 
by  the  court  from  the  primary  facts.  If  the  court  can 
say  that  upon  the  primary  facts  different  inferences 
may  be  reasonably  drawn,  then  it  is  proper  for  the 
jury  to  draw  and  state  the  inference,  and  the  court 
will  sustain  the  inference  drawn  and  stated  by  the 
jury. 

Where  such  an  ultimate  inference  may  be  thus 
properly  stated,  the  court  cannot  without  such  state- 
ment conclude  as  a  matter  of  law  whether  the  conduct 
of  the  party  in  question  was  or  was  not  negligent.  If 
the  jury  has  not  done  all  that  was  within  its  province 
in  the  finding  of  facts  upon  which  the  court  is  to  act, 
but  has  omitted  to  find  a  material  fact,  the  court  must 
conclude  against  a  party  having  the  burden  of  estab- 
lishing that  fact. 

In  the  case  before  us,  the  party  having  the  burden 
of  proof  failed  to  recover.  He  is  seeking  a  reversal  of 
the  action  of  the  trial  court  upon  a  special  verdict. 
The  facts  shown  by  the  verdict  must  be  sufBcient  to 
authorize  a  judgment  for  him,  or  the  judgment  against 
him  must  stand.  If  it  should  be  found  upon  examina- 
tion of  the  special  verdict  that  the  facts  relating  to  the 
appellant's  conduct  do  not  sufficiently  show  him  to 
have  acted  with  ordinary  care,  he  would  not  be  enti- 
tled to  judgment  in  his  favor.  And  this  would  be 
true  if  the  facts  found  present  a  case  where  it  would 
have  been  proper  for  the  jury  to  state  the  inferential 
or  ultimate  fact  that  he  did  or  did  not  exercise  such 
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care  as  an  ordinarily  prudent  and  cautious  person 
would  exercise  under  like  circumstances;  for  the  bur- 
den being  on  him,  he  cannot  claim  judgment  upon  a 
verdict  which  does  not  show  him  entitled  to  it,  and 
there  can  be  no  reversal  of  the  judgment  which  was 
rendered  against  him  upon  such  verdict.  It  would  not 
be  like  the  case  of  the  reversal  of  a  judgment  which 
had  been  rendered  upon  a  verdict  insufficient  because 
of  the  want  of  a  finding  of  such  inferential  fact  in  fa- 
vor of  an  appellee  who  had  the  burden  of  the  issue;  in 
which  instance  this  court,  in  revereing  the  judgment 
because  df  the  want  of  such  material  and  inferential 
fact  in  the  verdict,  might  permit  the  appellee  to  move 
for  a  venire  de  novo  or  a  new  trial,  in  a  proper  case.  See 
Parker  v.  Hubble^  75  Ind.  580;  Campbell  v.  Nixon,  2 
Ind.  App.  463;  Yerkes  v.  Sainn,  97  Ind.  141,  49  Am. 
Eep.  434;  Brown  v.  Jones^  113  Ind.  46;  Cincinnati^ 
etc.,  B.  W.  Co.  V.  Orames,  136  Ind.  39;  Dixon  v.  Duke, 
85  Ind.  434;  Trittipo  v.  Morgan,  99  Ind.  269;  Waymire 
V,  Lank,  121  Ind.  1;  Louisville,  etc.,  R.W.  Co.  v.  Mil- 
ler, 141  Ind.  533. 

The  appellant  was  clearly  chargeable  with  knowl- 
edge of  all  the  circumstances  and  of  the  dangerous 
condition  of  the  highway,  so  covered  with  ice  and 
snow,  and  very  slippery,  and  with  knowledge  of  the 
condition  of  his  wagon,  and  he  must  be  regarded  as 
having  taken  a  risk  in  undertaking  to  bring  home  a 
load  of  wood.  But  was  it  a  risk  which  an  ordinarily 
prudent  man  under  like  circumstances  could  not  rea- 
sonably be  expected  to  take?  His  knowledge  included 
acquaintance  with  his  team,  which  was  free  to  go,  and 
under  his  control,  and  his  experience  in  using  the 
highway  for  many  years.  His  knowledge  of  the  dan- 
gerous condition  of  the  highway  did  not  debar  him 
from  undertaking  to  use  it,  unless  it  was  manifestly 
so  dangerous  that  he  could  not  reasonably  expect  to 
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pass  in  safety  by  the  exercise  of  ordinary  prudence 
and  care.  He  was  called  upon  to  exercise  the  caution 
naturally  suggested  to  an  ordinarily  prudent  man  by 
such  knowledge.  He  was  not  bound  to  show  that  in 
his  use  of  the  highway  known  by  him  to  be  dangerous 
he  exercised  extraordinary  care  to  avoid  the  injury 
caused  by  the  defect  in  the  way.  He  was  required  to 
be  careful  in  proportion  to  the  danger  of  which  he  had 
knowledge;  but  he  might  proceed  if  it  was  consistent 
with  reasonable  prudence  to  do  so. 

His  knowledge  is.an  important  element  in  determin- 
ing whether  he  was  free  from  contributory  fault.  It 
is  a  fact  to  be  considered  in  connection  with  all  the 
other  facts  of  the  case. 

The  rule  that  one  is  not  bound  to  refrain  from  trav- 
eling upon  a  highway  because  he  knows  it  to  be  dan- 
gerous is  especially  applicable  in  a  case  where  the 
highway  is  the  only  one  which  affords  egress  from  and 
access  to  his  home,  and  his  use  of  it  in  question  was  in 
returning  to  his  home.  See  Evansville^  etc.y  R.  R.  Co.  v. 
CHsty  supra. 

In  Turner  v.  Buchanan^  82  liid.  147,  42  Am.  Rep.  485, 
it  was  said :  "Some  risks,  such  as  arise  from  obstruc- 
tions in  highways,  are  taken  constantly  by  the  most 
prudent  of  men,  and  where  ♦  ♦  •  the  party  pur- 
sues the  usual  course,  believing  it  to  be  safe,  he  is  not 
guilty  of  contributory  negligence."  See,  also,  Henry 
County  Turnpike  Co.  v.  Jackson,  86  Ind.  Ill;  Evans- 
villey  etc.,  B.  R,  Co,  v.  Carvener,  supra;  Hoggait  v. 
Evansville,  etc.,  R.  R.  Co.,  3  Ind.  App.  437. 

His  knowledge  is  not  necessarily  incompatible  with 
the  conclusion  that  he  used  due  care.  While  it 
tends  to  prove  the  taking  of  a  risk,  it  also  in  a  certain 
sense  affords  evidence  of  care.  He  did  not  go  igno- 
rantly  and  without  experience,  or  in  darkness  or  with- 
out ability  or  opportunity  to  see  his  way.    He  appears 
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to  have  been  a  competent  and  experienced  man.  Must 
he  be  regarded  as  precluded  from  pursuing  his  avoca- 
tion of  husbandry  because  his  wagon  tires  were  not 
new  and  unworn  and  sharp  on  the  edges?  It  appears 
that  they  were  not  so,  but  it  does  not  appear  from 
facts  found  that  the  wagon  was  unfit  for  use  or  that  it 
was  not  an  ordinarily  safe  farm  wagon.  The  happen- 
ing of  the  accident  did  not  of  itself  establish  negli- 
gence of  the  appellant.  Wherein  can  it  be  said  rea- 
sonably that  in  any  part  of  his  conduct  he  did  not  act 
as  an  ordinarily  prudent  and  careful  man,  having  only 
the  one  road  on  which  he  could  do  his  hauling,  would 
act  in  like  case?  If  the  rear  wheels  had  but  followed 
the  front  wheels  in  the  line  of  his  driving  a  short  space 
further,  and  thereby  had  gone  into  the  ruts  where  the 
front  wheels  were,  it  might  reasonably  have  been  ex- 
pected that  he  would  pass  in  safety.  Might  not  an 
ordinarily  prudent  man,  situated  as  he  was,  reasona- 
bly have  expected  that  they  would  do  so?  Are  not  or- 
dinarily prudent  men  constantly  so  pursuing  their  oc- 
cupations of  like  nature  under  such  circumstances? 

In  applying  the  rule  that  the  burden  is  on  the  plain- 
tiff to  show  his  freedom  from  contributory  fault,  care 
should  be  taken  by  courts  not  to  impose  upon  plain- 
tiffs the  necessity  of  showing  extraordinary  careful- 
ness. 

After  careful  thought,  we  find  ourselves  unable  to 
say  that  the  appellant  was  not  sufficiently  shown  to 
have  been  free  from  fault. 

Judgment  reversed,  with  instructions  to  enter  judg- 
ment for  the  appellant  upon  the  special  verdict. 

Wiley,  J.,  took  no  part  in  this  decision. 
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Gates  v.  Newman  et  al. 

[No.  1,972.    FUed  March  81,  1897.    Rehearing  denied  Nov.  2, 1897.] 

CouBTS. — Jurisdiction. — Presumption, — Foreign  Judgments. — An  al- 
legation in  a  complaint  on  a  foreign  judgment  that  the  court  in 
which  such  judgment  was  rendered  was  a  court  of  general  juris- 
diction, is  sufficient  to  raise  the  presumption  that  such  court  had 
jurisdiction  of  the  subject-matter  of  the  action  and  of  the  person 
of  the  defendant,    pp.  393-396. 

Same. — Foreign  Judgments. — Law  of  Other  States. — Presumption. — 
In  an  action  in  this  State  on  a  judgment  obtained  in  another  state 
it  will  be  presumed,  in  the  absence  of  any  showing  to  the  contrary, 
that  the  common  law  prevails  in  such  state,    p.  397. 

Pabties. — Dismissal  as  to  One  Party. — Amendment  of  Pleading. — 
Presumption.^Foreign  Judgment. — ^Where  the  recoid  of  a  foreign 
judgment  shows  that  the  action  was  originally  brought  on  a  joint 
cause  of  action,  but  at  the  time  of  the  trial  the  plaiatiff  dismissed  as 
to  one  of  the  defendants^  and  the  remaining  defendant  appeared 
and  made  no  objection  to  the  dismissal  of  the  action  as  to  his  co- 
defendant,  and  the  cause  was  tried  on  the  theory  that  he  was  indi- 
vidually liable,  it  will  be  presumed  that  the  pleading  was  so 
amended  as  to  give  the  court  jurisdiction  of  the  subject-matter. 
pp.  397,  398. 

Judgment. — Transcript. — Admission  in  Evidence  in  Action  on  For- 
eign Judgment. — An  objection  to  the  admission  in  evidence  of  the 
transcript  of  a  foreign  judgment  in  an  action  on  such  judgment, 
for  the  reason  that  the  words  '*  pending  in  said  court,"  contained  in 
such  transcript,  shows  upon  its  face  that  it  is  still  pending,  is  not 
well  taken,  as  such  words  mean  nothing  more  than  that  the  cause 
was  still  pending  in  so  far  as  the  collection  of  the  judgment  was 
concerned,    p.  398, 

Same. — Transcript— Clerk's  CertifiecUe. — Foreign  Judgment. —  The 
admission  in  evidence  of  the  transcript  of  a  foreign  judgment  in 
the  trial  of  an  action  on  such  judgment  is  not  objectionable  for  the 
reason  that  the  clerk's  certificate  to  such  transcript  shows  that 
there  was  more  than  one  defendant  where  such  action  was  orig- 
inally brought  against  two  defendants  jointly,  and  before  trial  dis- 
missed as  to  one,  and  which'shows  that  the  plaintiffs  and  defendant 
are  identical  with  the  plaintiffs  and  defendant  in  the  original  suit 
p.  398. 

Fobmer  Adjudication. — Foreign  Judgment.—Answer.  — Counter- 
claim.— In  an  action  on  a  foreign  judgment  rendered  on  a  quantum 
meruit  for  legal  services  performed  by  the  plaintiffs  in  such  action 
an  answer  by  the  way  of  counterclabn,  alleging  that  such  judg- 
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ment  defendant  expecting  to  become  the  assignee  of  a  certain  com- 
pany, employed  plaintiffs  to  look  after  and  control  all  legal  matters 
X)ertaining  thereto,  and  that  such  plaintiffs  failed  to  inform  defend- 
ant that,  in  order  to  bind  the  trust  estate  for  attorney's  fees  a 
formal  order  of  court  should  be  made  authorizing  such  employment, 
.  and  that  by  reason  thereof  said  judgment  was  obtained  against  de* 
fendant  personally,  is  not  a  mere  defense  that  should  have  been 
pleaded  in  the  original  action,  and  the  issue  raised  by  such  counter- 
claim was  not  res  judicata,    pp.  399-41S. 

From  the  Marion  Superior  Court.     Reversed. 

Baker  &  Daniels  and  Edward  E.  Oates^  for  appel- 
lant. 

Charles  MartindalCj  for  appellees. 

EoBiNSON,  J. — ^This  suit  was  brought  in  room  three 
of  the  Marion  Superior  Court,  by  the  appellees  against 
the  appellant  on  a  judgment  rendered  by  the  circuit 
court  of  Cook  county,  Illinois.  A  demurrer  to  the 
complaint  for  want  of  facts  was  overruled,  and  an  an- 
swer and  counterclaim  in  three  paragraphs  filed  by 
appellant.  A  demurrer  was  sustained  to  the  second 
paragraph,  and  overruled  as  to  the  third.  Appellees 
filed  a  reply  in  two  paragraphs  to  the  third  paragraph 
of  the  answer  and  counterclaim.  The  cause  was  then 
transferred  to  another  judge  presiding  in  room  one  of 
said  court,  where  there  was  a  trial  by  jury,  and  under 
an  instruction  by  the  court  to  that  effect,  a  verdict 
was  returned  in  favor  of  appellees.  Over  appellant^s 
motion  for  a  new  trial,  judgment  was  rendered  on  the 
verdict  for  |1,450.00. 

The  errors  assigned  are,  the  overruling  of  the  de- 
murrer to  the  complaint,  sustaining  appellees'  demur- 
rer to  the  second  paragraph  of  appellant's  answer  and 
counterclaim,  and  the  overruling  of  the  motion  for  a 
new  trial. 

The  complaint  contains  the  following  averments: 
"The  plaintiffs,  complaining  of  the  defendant,  say 
that  heretofore,  to  wit :  on  the  15th  day  of  July,  1893, 
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in  the  circuit  court  of  Cook  county,  in  the  State  of  Illi- 
nois, at  a  term  thereof  begun  and  held  in  Chicago  in 
said  county  and  state,  on  the  third  Monday,  being  the 
19th  day  of  June,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  ninety-three  (1893),  the  same  being  a  court  of 
general  jurisdiction,  said  plaintiffs  recovered  a  judg- 
ment against  said  defendant  herein  for  the  sum  of 
thirteen  hundred  dollars  (|1,300.00),  together  with 
costs  and  charges  in  that  behalf  expended;  that  said 
judgment  is*unpaid,  uhappealed  from,  unreversed  and 
not  superseded  and  is  in  full  force  and  effect,  and  that 
there  is  now  due  and  unpaid  to  plaintiffs  thereon  the 
sum  of,  to  wit:  fourteen  hundred  dollars  (|1,400.00). 
Wherefore,  plaintiffs  pray  judgment  against  the  said 
defendant  herein  for  the  sum  of  fourteen  hundred  dol- 
lars (f  1,400.00)  and  costs." 

Appellant's  counsel  insist  that  the  complaint  does 
not  show  that  the  circuit  court  of  Cook  county  had 
jurisdiction  of  the  person  of  the  defendant  in  that 
suit. 

It  has  been  held  that  notwithstanding  that  provi- 
sion of  the  constitution  of  the  United  States  that  "full 
faith  and  credit  shall  be  given  in  each  state  to  the 

public  acts,  records  and  judicial  proceedings  of  every 
other  state,"  the  jurisdiction  of  the  court  rendering  a 
judgment  in  any  state  may  be  questioned  in  a  collat- 
eral proceeding  and  that  the  jurisdiction  of  a  foreign 
court  over  the  person  or  the  subject-matter  is  always 
open  to  inquiry.  Orot?er,  ete.,  Machine  Co.  v.  Badcliffe^ 
137  U.  S.  287. 

For  the  purpose  of  the  demurrer  to  the  complaint,  it 
is  admitted  that  the  Illinois  court  rendering  the  judg- 
ment is  a  court  of  general  jurisdiction. 

One  of  the  leading  cases  in  the  United  States  on  the 
subject  of  the  presumptions  in  favor  of  the  jurisdic- 
tion of  a  court,  is  Galpin  v.  Page^  18  Wall.  (U.  S.)  350,  in 
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which  it  is  said  that  "A  superior  court  of  general  ju- 
risdiction, proceeding  within  the  general  scope  of  its 
powers,  is  presumed  to  act  rightly.  All  intendments 
of  law  in  such  cases  are  in  favor  of  its  acts.  It  is  pre- 
sumed to  have  jurisdiction  to  give  the  judgments  it 
renders  until  the  contrary  appears.  And  this  pre- 
sumption embraces  jurisdiction  not  only  of  the  cause 
or  subject-matter  of  the  action  in  which  the  judgment 
is  given,  but  of  the  parties  also." 

In  the  case  of  McLaughlin  v.  Nichols,  13  Abb.  Pr. 
244,  cited  by  appellant,  there  was  no  averment  that 
the  court  rendering  the  judgment  had  or  obtained  ju- 
risdiction of  the  person  of  the  defendants,  nor  did  the 
complaint  aver  the  fact  of  the  existence  of  a  general 
jurisdiction  in  the  court,  or  of  a  limited  jurisdiction 
which  extended  to  the  cause  of  action  for  which  the 
judgment  was  recovered.  So,  in  the  case  pf  Ocbhard  v. 
Gamier,  12  Bush.  321,  there  was  no  averment  in  the 
complaint  about  the  jurisdiction  of  the  court  render- 
ing the  judgment,  nor  was  there  any  averment  that 
the  court  was  one  of  general  jurisdiction.  •  The  case  of 
Ashley  v.  Laird,  14  Ind.  222,  was  a  suit  on  an  Iowa 
judgment.  At  that  time  in  bringing  suit  on  a  judg- 
ment it  was  necessary  to  make  the  transcript  of  the 
judgment  a  part  of  the  complaint.  But  the  record 
there  set  out  contained  none  of  the  pleadings,  nor  did 
it  in  any  manner  disclose  what  was  the  cause  of  action 
or  the  subject  of  the  controversy.  This  case,  however, 
holds  that  where  the  subject-matter  of  the  suit  ap- 
pears, and  the  court  rendering  the  judgment  is  one  of 
general  jurisdiction,  it  may,  perhaps,  be  presumed 
that  the  court  had  jurisdiction  of  the  subject-matter 
thus  appearing. 

In  cases  of  domestic  judgments  of  courts  of  general 
jurisdiction,  where  they  come  collaterally  in  question, 
the  rule  is  that  where  the  record  discloses  nothing 
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upon  the  subject,  jurisdiction  of  the  person  and  of  the 
subject-matter  will  be  presumed.  Horner  v.  Doe,  1 
Ind.  130,  and  cases  cited. 

"Any  proceeding  to  have  a  judgment  declared  void, 
on  account  of  matters  not  appearing  on  the  face  of  the 
record,  is  a  collateral  attack  on  the  judgment."  Lewis 
V.  Rowland,  131  Ind.  103;  Exchange  Bank  v.  Aulty  102 
Ind.  322;  Harman  v.  Moore,  112  Ind.  221. 

Whether  the  judgment  on  which  suit  is  brought  is  a 
foreign-  or  domestic  judgment,  the  same  rule  appUes 
as  to  necessary  averments  in  the  complaint.  In  2 
Freeman  on  Judgments  (4th  ed.),  section  453,  the 
learned  author  says:  "The  presumptions  in  favor  of 
jurisdiction  are  the  same  whether  the  judgment  relied 
upon  is  domestic,  foreign,  or  of  one  of  the  sister  states 
of  this  Union.  The  allegations  in  a  complaint  seeking 
to  recover  upon  a  judgment  rendered  in  another  state 
need  not  differ  from  those  in  a  complaint  on  a  do- 
mestic judgment.  Neither  the  authority  of  the  court 
to  act,  its  jurisdiction  over  the  subject-matter,  nor  the 
steps  taken  to  acquire  jurisdiction  over  the  parties, 
need  be  stated."  2  Black  on  Judgments,  section  835, 
and  cases  cited. 

We  think  the  allegations  in  the  complaint  that  the 
circuit  court  of  Cook  county  in  the  state  of  Illinois, 
was  a  court  of  general  jurisdiction,  is  sufficient  to 
raise  the  presumption  that  the  court  had  jurisdiction 
of  the  subject-matter  and  of  the  person  of  the  defend- 
ant. Whether  that  presumption  might  be  overcome, 
and  if  so,  in  what  manner,  would  present  a  very  differ- 
ent question  from  that  raised  by  the  demurrer  to  the 
complaint. 

A  demurrer  was  sustained  to  the  second  paragraph 
of  appellant's  answer,  and  this  ruling  is  assigned  as 
error.  It  is  alleged  in  this  paragraph  of  answer  that 
the  declaration  in  the  circuit  court  of  Cook  county, 
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Illinois,  was  a  common  count  for  work  and  labor,  and 
that  Alfred  B.  Gates  and  Harry  B.  Gates  were  joint 
defendants  and  charged  as  liable  jointly;  that  to  this 
declaration  Harry  B.  Gates  pleaded  an  answer  of  non- 
aasumpsity  and  the  issue  thus  joined  remained  un- 
changed until  the  day  of  trial,  "on  which  day  the 
plaintiff  in  said  action  in  said  C!ook  county  circuit 
court  dismissed  said  action  as  to  the  said  defendant, 
Alfred  B.  Gates,  he  not  having  been  served  with  pro- 
cess in  said  court  and  not  having  appeared  therein  in 
person  or  by  attorney,  and  after  the  dismissal  of  said 
action  as  to  said  Alfred  B.  Gates  the  court  proceeded 
to  the  trial  of  said  action  upon  the  theory  that  the 
declaration  charged  a  several  and  individual  liability 
against  the  said  Harry  B.  Gates,  and  the  trial  pro- 
ceeded upon  that  theory,  and  no  other/'     ♦     ♦     ♦ 

The  contrary  not  having  been  shown  it  will  be  pre- 
sumed that  the  common  lawprevails  in  the  state  of  Illi- 
nois. The  suit  was  originally  brought  on  a  joint  cause 
of  action,  but  at  the  time  of  the  trial,  as  disclosed  by 
this  paragraph  of  answer,  it  had  become  a  suit  against 
Harry  B.  Gates  alone,  and  proceeded  to  judgment 
upon  that  theory.  This  paragraph  of  answer  shows 
that  the  appellant  appeared  and  joined  issue  on  a  plea 
of  non-dssumpsit.  It  does  not  appear  that  he  made  any 
objection  to  the  dismissal  of  the  action  as  to  his  co- 
defendant,  and  the  court  having  the  power  to  permit 
the  declaration  to  be  amended,  it  will  be  presumed 
the  amendment  was  made.  It  is  true,  as  claimed  by 
appellant's  counsel,  that  jurisdiction  of  the  person 
may  be  given  by  consent  of  the  parties,  and  that  juris- 
diction of  the  subject-matter  cannot  be  so  given;  but 
where  it  is  disclosed  that  appellant  entered  a  general 
appearance,  and  with  no  objection  on  his  part  the 
cause  was  tried  on  the  theory  that  he  was  individually 
liable,  it  will  be  presumed  that  the  pleading  was  so 
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amended  as  to  give  jurisdiction  of  the  subject-matter. 
1  Black  on  Judgments,  section  264;  Reynolds  v.  Stach 
ton,  140  U.  S.  254;  Warren  v.  Olynn,  37  N.  H.  340. 

The  first  reason  assigned  for  a  new  trial  was  error  of 
the  court  in  admitting  in  evidence  the  transcript  of 
the  Illinois  judgment.  The  first  objection  to  the  tran- 
script is  that  it  shows  upon  its  face  a  matter  still 
pending  in  that  court.  The  transcript  itself  shows  that 
a  final  judgment  was  entered,  and  the  judgment  not 
having  been  satisfied  at  the  time  the  transcript  was 
made,  the  words  "pending  in  said  court"  could  mean 
no  more  than  that  the  cause  was  still  pending  in  so 
far  as  the  collection  of  the  judgment  was  concerned. 
Thus  it  is  held  that  "pending"  applies  to  a  judgment 
on  which  successive  fieri  facias  venditionis  have  been 
issued,  but  not  fully  satisfied,  and  that  although  judg- 
ment has  been  recovered,  the  action  is  pending  as  long 
as  the  judgment  remains  unsatisfied.  Ulshafer  v. 
Stewart,  71  Pa.  St.  170;  Wegman  v.  Childs,  41  N.  Y. 
159;  Mitchell,  etc.^  Furniture  Co.  v.  Sampson,  40  Fed. 
805. 

Objection  is  also  made  that  the  clerk's  certificate 
authenticates  a  cause  "between  Jacob  Newman  et  al., 
plaintiffs,  and  Harry  B.  Gates  et  al.,  defendants,"  and 
that  these  words  import  a  cause  in  which  there  are 
two  or  more  plaintiffs  and  two  or  more  defendants.  It 
is  disclosed  by  the  record  that  the  plaintiffs  and  the 
defendant  in  this  case  are  identical  with  the  plaintiffs 
and  the  defendant  in  the  cause  in  the  Illinois  court. 
The  objection  here  goes  only  to  the  clerk's  certificate, 
while  in  the  case  of  Suydam,  Sage  d  Co.  v.  Aldrich,  3 
McLean  383,  cited  by  appellant,  the  declaration  stated 
that  the  judgment  had  been  obtained  for  a  certain 
amount,  and  the  record  of  the  judgment  introduced  as 
evidence  showed  a  different  amount,  which  was  held 
a  fatal  variance. 
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The  question  involved  in  appellant's  objection  to 
the  admissibility  of  the  transcript,  on  the  ground  that 
the  record  shows  that  the  court  did  not  have  jurisdic- 
tion of  the  subject-matter,  is  practically  the  same  as 
that  arising  on  the  demurrer  to  the  second  paragraph 
of  appellant's  answer.  In  addition  to  what  we  have 
said  concerning  the  ruling  on  the  demurrer,  we  think 
it  sufficient  to  say  in  reference  to  this  objection,  that 
the  record  of  the  Cook  county  judgment  recites  that 
when  the  case  was  called  for  trial  the  parties  appeared 
and  "  it  is  ordered  that  all  papers  and  proceedings 
herein,  be  and  they  are  hereby  amended  by  discontinu- 
ing as  to  defendant  A.  B.  Gates,  thereupon  on  the 
agi^eement  of  said  parties,  made  in  open  court,  this 
cause  is  submitted  to  court  for  trial  without  a  jury." 

The  remaining  causes  for  a  new  trial,  except  the 
last,  all  relate  to  the  refusal  of  the  court  to  permit  any 
evidence  whatever  by  the  appellant  in  support  of  the 
third  paragraph  of  his  answer  or  counterclaim. 

This  paragraph  is  quite  long,  but  alleges  substan- 
tially that  the  appellant,  expecting  to  become  the  as- 
signee of  a  certain  company,  retained  the  appellees  to 
look  after,  direct  and  control  all  legal  matters  of 
whatever  kind  and  nature  it  would  be  necessary  and 
proper  for  him  as  such  trustee  to  have  looked  after, 
directed  and  controlled  by  a  competent  lawyer  or  law- 
yers; that  the  appellees  acted  as  appellant's  attor- 
neys as  such  trustee,  but  never  informed  the  appellant 
that  it  was  the  law  of  the  state  of  Illinois  that  a  trust 
estate  could  only  be  made  liable  for  the  payment  of 
legal  services  rendered  to  any  trustee  by  a  formal  or- 
der authorizing  the  employment  of  an  attorney ;  that 
the  appellees  afterwards  obtained  a  judgment  against 
appellant  for  services  rendered  to  him  in  the  matter 
of  such  trust,  and  that  this  judgment  is  the  judgment 
sued  on  in  this  cause;  that  the  failure  of  appellees  to 
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procure  an  order  authorizing  appellant  as  trustee  to 
employ  counsel  for  legal  advice  and  services,  and  their 
neglect  to  inform  appellant  that  such  order  was  neces- 

m 

sary  for  his  protection,  was  the  sole  cause  of  the  ren- 
dition of  such  judgment;  and  ttiat  by  the  rendition 
thereof  appellant  was  damaged  not  only  the  amount 
of  such  judgment,  interest  and  costs,  but  in  the 
amount  of  his  attorney's  fees  and  expenses  of  trial.  It 
is  also  alleged  that  but  for  the  Improper  conduct  of 
appellees  in  giving  legal  advice  to  appellant,  there 
would  have  been  assets  suflBcient  to  pay  appellant. 
The  acts  constituting  the  alleged  improper  conduct 
are  particularly  set  out  and  consisted  chiefly  in  "by- 
bidding"  by  appellees  at  the  sale  of  the  trust  property. 
The  paragraph  asks  affirmative  relief. 

If  this  paragraph  of  answer  or  counterclaim  was 
res  judicata  there  was  no  error  in  excluding  the  evi- 
dence offered  by  appellant,  and  if  it  was  not  res  judi- 
cata  the  cause  must  be  reversed. 

As  to  what  was  in  issue  when  the  Illinois  judgment 
was  rendered  must  be  determined  by  the  pleadings. 
Sharkey  v.  Evans j  Admr.j  46  Ind.  472. 

That  suit  was  brought  upon  a  quantum  meruit  for 
services  rendered  by  appellees  as  attorneys  to  the  ap- 
pellant under  a  general  retainer,  by  which  he  retained 
appellees  to  perform  for  him  certain  legal  services. 
To  this  declaration  the  appellant  filed  the  plea  of  non- 
assumpsit,  or  general  issue. 

To  recover  under  this  declaration  it  was  essential 
for  the  appellees  to  prove  that  the  services  rendered 
by  them  were  valuable,  and  also  what  their  reasona- 
ble value  was.  "If  the  plaintiff  sue  upon  a  quantum 
mtruity  the  very  form  of  his  own  declaration  gives 
him  notice  that  the  adequacy  of  the  consideration 
may  be  disputed."  Basten  v.  Butter,  7  East.  479;  see 
2  Smith's  Leading  Cases,  Hare  &  Wallace's  Notes, 
p.  62. 


MAY  TERM,  1897— Vol.  18.  401 

Grates  17.  Newman  et  cU. 

It  has  been  decided  in  this  State  that  in  an  action  to 
recover  compensation  for  professional  services,  negli- 
gence and  unskilfulness  in  the  performance'  thereof 
may  constitute  matters  of  counterclaim,  which  could 
not  be  but  by  recognizing  the  claim  for  the  services  as 
valid,  except  as  it  is  overcome  by  the  cross-demand. 
Beilly  v.  Cavanaugh,  29  Ind.  435;  Nave  v.  Baird,  12  Ind. 
318. 

In  the  early  case  of  Fischli  v.  Fischli^  1  Blackf.  360, 
12  Am.  Dec.  251,  it  was  said :  "Whenever  a  matter  is 
adjudicated,  and  finally  determined  by  a  competent 
tribunal,  it  is  considered  as  forever  at  rest.  This  is  a 
principle  upon  which  the  repose  of  society  materially 
depends;  and  it  therefore  prevails,  with  a  very  few 
exceptions,  throughout  the  civilized  world.  This  prin- 
ciple not  only  embraces  what  actually  was  deter- 
mined, but  also  extends  to  every  other  matter  which 
the  parties  might  have  litigated  in  the  case."  After 
quoting  the  above,  Elliott,  J.,  in  Ulrich  v.  DriscJiell,  88 
Ind.  354,  says:  "The  general  doctrine  so  firmly  settled 
cannot  be  disturbed,  and  the  inquiry  is  as  to  its  appli- 
cability to  the  present  case.  It  is,  however,  a  general 
rule  to  which  there  are  marked  exceptions.  ♦  ♦  ♦ 
Much  as  the  qtiestion  of  former  adjudication  has  been 
discussed,  there  is  still  much  confusion  in  the  author- 
ities. Some  of  the  cases  say  that  it  is  conclusive  only 
as  to  such  issues  as  were  presented  by  the  pleadings; 
but  this,  it  is  evident,  is  not  strictly  accurate,  as  may 
be  irrefutably  established  by  a  familiar  example. 
Suppose  that  A  sues  B  on  a  promissory  note;  the  lat- 
ter answers  failure  of  consideration,  and  judgment 
goes  against  him;  can  there  be  a  doubt  as  to  that 
judgment  concluding  B  from  afterwards  insisting 
that  the  note  was  discharged  by  payment?    ♦     ♦     ♦ 

"It  is  incontestably  true,  therefore,  that  questions 
Vol.  18—26 
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are  sometimes  settled  by  a  judgment  which  are  not 
made  issues  by  the  pleadings.  It  is  not  universally 
true,  on  the  other  hand,  that  where  a  party  has  an  op- 
portunity to  litigate  a  question  and  neglects  to  avail 
himself  of  it,  that  the  judgment  is  conclusive.  Sup- 
pose, for  illustration,  that  A  sues  B  on  a  promissory 
note,  and  that  the  latter,  at  the  time,  holds  a  note 
against  A,  and  pleads  payment  only,  and  is  defeated. 
Can  it  be  doubted  that  B  may.  afterwards  sue  on  the 
note  held  by  him  against  A?" 

In  Kilander  v.  Hoover ^  111  Ind.  10,  where  a  suit  had 
been  brought  upon  a  part  of  a  series  of  promissory 
notes  given  for  the  purchase  price  of  land,  the  others 
not  being  due,  and  the  defendant's  answer  set  up 
facts  showing  a  failure  of  the  consideration  of  the 
notes  sued  on  only,  but  asking  that  the  whole  series 
be  declared  satisfied,  and  a  judgment  was  rendered 
for  the  defendant,  it  was  held  that  that  judgment  was 
not  a  bar  to  a  proceeding  upon  the  remaining  notes, 
and  that  a  suit  based  on  that  judgment  to  obtain  the 
cancellation  thereof  would  not  lie.  Mitchell,  J.,  speak- 
ing for  the  court,  said:  "Unless,  however,  it  is  made 
to  appear  that  the  defenses  pleaded  to  the  first  claim, 
or  demand,  involved  the  whole  title,  or  extended  to 
the  whole  subject-matter,  of  the  controversy  between 
the  parties,  so  as  to  litigate  and  determine  the  de- 
fendant's liability  in  respect  to  the  whole  transaction, 
then  the  judgment  is  a  finality  only  as  to  so  much  of 
ihe  claims  and  defenses  as  was  actually  litigated  in 
the  first  suit." 

Counsel  for  appellees  have  cited  a  number  of  New 
York  cases  in  which  it  is  held  that  in  an  action  to 
recover  compensation  for  medical  or  surgical  services 
rendered  by  the  plaintiff,  wherein  a  judgment  is  given 
in  his  favor,  the  question  of  the  skill  and  care  of  the 
surgeon  or  physician  is  necessarily  adjudicated.  These 
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cases  proceed  upon  the  theory  that  malpractice  can  be 
of  no  value,  and  if  the  physician  or  surgeon  recover  a 
judgment  for  services,  that  judgment  is  inconsistent 
with  the  existence  of  malpractice,  and  the  former 
judgment  for  services  may  be  pleaded  to  an  action 
for  malpractice  without  reference  to  whether  the  neg- 
ligence and  unskilfulness  of  the  physician  was  spe- 
cially pleaded  in  the  action  for  services,  or  whether 
there  was  any  issue  presented,  or  a  default. 

This  doctrine  has  never  been  recognized  as  the  law 
in  this  State,  but  our  courts  have  uniformly  declined 
to  follow  it.  In  Goble  v.  Dillon,  86  Ind.  327,  44  Ain. 
Rep.  308,  tlhe  court  said:  "In  New  York  res  judicata, 
as  to  the  negligence  and  unskilfulness,  is  made  to  de- 
I>end  upon  the  former  judicial  determination  of  the 
question  of  the  value  of  the  services,  in  the  absence  of 
any  necessary  consideration  of  the  injury  to  the  de- 
fendant, which,  if  considered,  but  not  otherwise, 
would  have  led  to  a  determination  that  the  services 
were  valueless.  Such  an  estoppel  may  well  be  char- 
acterized as  odious.  One  is  struck  with  the  frequency 
with  which,  in  the  reported  cases,  the  suits  for  the 
services  have  been  brought  after  the  commencement 
of  the  actions  for  malpractice,  as  if  for  the  purpose, 
whiph  is  sometimes  declared,  of  preparing  a  defense 
for  those  actions.  We  have  spoken  of  the  hardship 
which  may  be  imposed  upon  the  plaintiff  in  the  action 
for  malpractice,  if  he  be  required  at  all  events  to  de- 
feat the  claims  for  professional  services.  We  are  un- 
willing to  extend  the  estoppel  beyond  the  requirement 
of  established  principles." 

But  it  is  earnestly  insisted  by  appellant's  counsel 
that  the  negligence  and  wrongful  acts  of  which  the 
appellant  complains  in  his  counterclaim  was,  in  ad- 
dition to  appellees'  alleged  fraudulent  "by-bidding/' 
their  neglect  to  procure  a  proper  order  of  the  Lake 
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County  Court,  having  jurisdiction  of  the  assignment  of 
the  American  Motor  Company,  which  would  protect 
appellant  from  personal  liability  for  the  services  that 
were  validly  and  properly  rendered  the  trust  estate, 
and  for  which  they  obtained  a  personal  judgment 
against  the  appellant.  In  other  words,  the  matter  set 
out  in  the  counterclaim  would  not  go  to  defeat  the 
appellees'  right  to  recover  the  value  of  services  act- 
ually rendered,  and  that  the  measure  of  his  damages 
under  such  counterclaim  would  not  be  limited  to  the 
amount  of  the  judgment  obtained  against  him,  but 
w^ould  include  the  amount  of  such  judgment,  together 
with  the  costs  he  was  put  to  in  defending  the  suit 
and  like  matters. 

In  the  case  of  Gohle  v.  Dillon^  supra,  which  counsel 
for  appellant,  as  well  as  counsel  for  appellee,  in  their 
respective  briefs,  discuss  at  length,  the  appellant 
Goble  sued  Dillon  and  one  Hobbs  for  malpractice  as 
physicians.  In  his  second  paragraph  of  answer,  Dil- 
lon alleged,  in  substance,  that  he  and  his  co-defend- 
ant, the  latter  to  aid  and  assist,  were  each  separately 
and  for  himself  employed  by  the  appellant,  and  that 
on  the  2d  day  of  October,  1880,  before  a  certain  justice 
of  the  peace,  this  defendant  filed  his  complaint,  set- 
ting forth  therein  that  the  appellant  was  then^nd 
there  indebted  to  this  defendant  in  the  sum  of  f 65.00; 
that  this  demand  was  made  for  and  on  account  of  said 
services,  care,  skill,  and  diligence  by  this  defendant 
bestowed  in  and  upon  the  adjusting,  setting,  treating, 
and  curing  of  said  broken  leg;  that  when  the  cause . 
came  on  for  trial  before  the  justice,  the  appellant  ap- 
peared thereto,  and  for  answer  to  the  complaint  al- 
leged "that  said  services  mentioned  in  said  complaint, 
and  for  which  judgment  was  therein  asked  for  said 
sum  of  sixty-five  dollars,  by  and  in  favor  of  this  de- 
fendant and  against  said  Goble,  were  entirely  worth- 
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less  and  of  no  value  whatever."  It  is  held  in  the  opin- 
ion that  this  answer  of  Goble  amounted  to  a  special 
denial  of  the  value  of  Dillon's  services  so  pleaded  as 
to  avoid  a  negative  pregnant,  and  that*  besides  this 
special  denial  it  must  be  considered  that  the  general 
denial  was  also  in.  After  stating  that  a  final  judg- 
ment of  a  court  having  jurisdiction,  rendered  upon 
the  merits  of  the  cause  of  action  and  still  in  force, 
when  specially  pleaded,  concludes  the  parties  to  an 
issue  thereby  determined,  and  their  privies  as  to  each  ' 
other,  from  litigating  the  same  cause  of  action  in  a  col- 
lateral proceeding,  Black,  C,  speaking  for  the  court, 
said:  "That  there  may  thus  be  res  judicata,  the  par- 
ticular controversy  sought  to  be  concluded,  the  allega- 
tion which  is  the  foundation  of  the  second  action, 
must  have  been  involved  in  the  former  action  so  that 
it  must  or  might  have  been  tried  and  determined.  If 
so  involved,  it  will  be  presumed  to  have  been  deter- 
mined. What  was  so  involved  in  the  former  case  must 
be  determined  from  its  pleadings.  Sharkey  v.  EvanSy 
46  Ind.  472;  Bottorf  v.  Wise,  53  Ind.  32;  Griffin  y.Wal- 
Zaoe,  66  Ind.  410.  A  final  judgment  settles  and  con- 
cludes every  mere  defense  that  was  or  might  have 
been  urged  against  the  cause  of  action  upon  which  it 
is  based,  whether  there  was  an  answer  setting  up  a 
defense  or  the  judgment  was  rendered  upon  default; 
but  it  is  not  .conclusive  as  to  a  cross  action,  that  is, 
an  independent,  affirmative  cause  of  action  in  favor  of 
the  defendant  against  the  plaintifiF,  unless  that  cause 
of  cross-action  was,  in  fact,  involved  in  the  issues  of 
the  former  case,  either  as  a  set-off,  a  counterclaim  or 
a  defense.  Oreen  v.  Glynn,  71  Ind.  336;  Bigelow  Estop- 
pel (2d  ed.),  20,  101, 107.'^ 

In  that  case,  as  we  have  seen,  in  the  judgment 
pleaded  there  had  been  a  special  answer,  and  also  the 
general  denial  so  far  as  Dillon  was  concerned.    In  the 
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judgment  pleaded  by  Hobbs  it  did  not  appear  that 
there  was  any  pleading  for  the  defendant,  or  that  he 
appeared,  and  it  was  considered  that  in  the  action  of 
Hobbs  for  services  the  judgment  was  rendered  upon 
default.  In  the  reply  to  the  second  paragraph  of  Dil- 
lon's answer  it  appeared  that  action  Was  pending  in 
the  circuit  court,  and  that  Dillon  had  been  duly  noti- 
fied of  the  pendency  thereof  by  the  service  of  the  nec- 
essary process,  and  had  been  summoned  to  appear  and 
answer  before  the  suit  mentioned  in  the  second  para- 
graph of  Dillon^s  answer  was  commenced,  tried  or  ad- 
judicated, and  in  the  reply  to  the  first  and  second 
paragraphs  of  the  answer  of  Hobbs  the  same  was  al- 
leged,  except  that  it  was  alleged  in  addition  that 
Hobbs  had  appeared  to  the  action  in  the  circuit  court 
before  the  commencement  of  the  suit  before  the  jus- 
tice. It  was  held  that  the  reply  to  Dillon's  answer  was 
bad,  and  that  to  the  answer  of  Hobbs  would  have  been 
an  insufficient  reply  to  a  good  answer.  In  speaking 
of  this  branch  of  the  case,  the  court  said :  "If  the  ap- 
pellees had  independent  causes  of  action  for  their  pro- 
fessional services  against  the  appellant,  and  their 
claims  were  due,  they  had  the  right  to  have  them  ad- 
judicated in  any  court  of  conipetent  jurisdiction.  To 
sue  upon  them,  they  must  have  done  so  in  another 
action  than  that  brought  by  th^  appellant,  who  can 
not,  in  this  action,  on  the  ground  of  the  prior  pendency 
thereof,  deny  the  right  of  the  appellees  to  bring  their 
actions  before  the  justice.'' 

The  point  involved  and  decided  in  that  case  was, that 
in  an  action  before  a  justice  of  the  peace,  malpractice 
may  be  proven  under  the  general  denial,  and  the  de- 
fense of  malpractice  not  being  one  which  the  statute 
concerning  justices  requires  to  be  specially  pleaded, 
if  there  is  an  appearance  and  trial,  and  judgment  is 
given  against  the  defendant  on  the  merits,  it  will  be 
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Xiresumed,  in  a  collateral  proceeding  between  the 
same  parties,  that  such  matter  was  litigated  as  a  de- 
fense because  it  was  provable,  whatever  the  char- 
acter of  the  answer,  or  without  any  answer.  This  is 
clearly  the  law  in  this  State. 

We  do  not  think  the  allegations  of  the  third  para- 
graph of  answer  and  counterclaim  of  appellant  Gates 
are  matters  of  mere  defense.  This  paragraph  does  not 
deny  that  the  services  to  the  trust  estate  were  valu- 
able. There  is  nothing  in  it  inconsistent  with  a  re- 
covery by  appellees  for  the  full  value  of  their  services 
to  the  trust  estate.  The  matters  therein  set  out  do  not 
go  to  show  that  the  services  were  without  value,  nor 
that  they  were  not  due,  but  that  there  was  a  failure 
and  neglect  on  the  part  of  the  appellees  to  protect  ap- 
pellant from  personal  liability.  If  appellant  was 
damaged  the  amount  of  the  recovery  for  the  services 
would  not  neessarily  be  the  measure  of  such  damages. 
This  paragraph  is  based  upon  a  breach  of  the  contract 
by  which  appellees  were  to  give  appellant  all  neces- 
sary legal  advice  in  the  matter  for  which  they  were 
employed.  In  Bigelow  on  Estoppel  (5th  ed.),  p.  182, 
it  is  said:  "If  there  is  an  independent  cause  of  action 
to  each  party  upon  a  breach  of  the  contract  by  the 
other,  neither  in  reason  can  be  compelled  to  allege  his 
defense  of  a  breach  in  a  suit  by  the  other.  Every 
cause  of  action  carries  with  it  the  right  to  put  it  into 
judgment;  and  that  there  is  a  separate  and  indepenjl- 
ent  cause  of  action  given  to  each  party  results  nec- 
essarily from  the  fact  that  either  party  may  sue  the 
other  for  a  breach.  ♦  ♦  ♦  The  defendant  in  the  first 
action  may  not  then  be  able  to  prove  the  facts  which 
he  relies  upon  in  the  second  suit;  and  he  is  justified 
in  reason  in  not  raising  an  issue  upon  them.  The  con- 
trary doctrine  would  often  work  manifest  injustice." 

A  well  founded  distinction  is  laid  down  in  the  books 
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between  the  effect  of  a  judgment  as  a  bar  or  estoppel 
against  the  prosecution  of  a  second  action  upon  the 
same  claim  or  cause  of  action,  and  its  effect  as  an 
estoppel  in  another  suit,  between  the  same  parties, 
upon  a  different  claim  or  cause  of  action.  Thus  it  is 
said  in  CromweJl  v.  County  of  Sac.,  94  U.  S.  351:  "In 
the  former  case,  the  judgment,  if  rendered  upon  the 
merits,  constitutes  an  absolute  bar  to  a  subsequent 
action  »  ♦  ♦  concluding  parties  and  those  in 
privity  tdth  them  not  only  as  to  every  matter  which 
was  offered  and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible  matters 
which  might  have  been  offered  for  that  purpose.  ♦  ♦  ♦ 

"But  where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  or  points  controverted, 
upon  the  determination  of  which  the  finding  or  ver- 
dict was  rendered.  In  all  cases,  therefore,  where  it 
is  sought  to  apply  the  estoppel  of  a  judgment  rendered 
upon  one  cause  of  action  to  matters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  inquiry  must  al- 
ways be  as  to  the  point  or  question  actually  litigated 
and  determined  in  the  original  action,  not  what 
might  have  been  there  litigated  and  determined.'* 
This  rule  was  followed  in  Riverside  Co.  v.  Toumshendy 
120  111.  9,  9  N.  E.  65.  See  Bigelow,  Estop.  (5th  ed.),  p. 
152,  et  seq.,  and  p.  188,  et  seq. 

In  Equitable  Trust  Co.  v.  Fisher,  106  111.  189,  where  a 
purchaser  at  a  sale  under  a  trust  deed  had  brought 
an  action  of  forcible  entry  and  detainer  against  the 
grantor  in  possession,  and  judgment  rendered  in  favor 
of  the  purchaser,  the  court,  in  holding  that  such  judg- 
ment in  the  forcible  detainer  suit  was  not  a  bar  to  a 
bill  filed  by  such  grantor  to  set  aside  the  sale  and 
judgment  against  him,  said:    "As  a  general  rule  a 


MAT  TERM,  1897— Vol.  18.  409 

Ghites  V.  Newman  et  al, 

judgment  or  decree  can  only  be  so  pleaded  when  the 
same  question  involved  has  been  adjudicated  and  de- 
termined by  a  court  of  competent  jurisdiction  to  try 
and  determine  the  question.  In  that  case,  the  ques- 
tion of  the  right  of  possession  was  alone  involved,  and 
not^the  title." 

In  the  case  of  Bridges  v.  Paige^  13  Cal.  640,  cited  by 
appellees,  it  was  held  that  "anything  which  shows 
that  the  plaintiff  has  not  the  right  of  recovery  at  all, 
or  to  the  extent  he  claims,  on  the  case  as  he  makes  it, 
may  be  given  in  evidence  upon  an  issue  joined  by  an 
allegation  in  the  complaint,  and  its  denial  in  the  an- 
swer." It  was  held  in  that  case,  that  under  the  gen- 
eral issue  it  was  proper  to  show  the  negligence  and 
unskilfulness  of  the  attorneys  in  conducting  the  case 
in  court.  But  that  case  further  holds:  "Where,  how- 
ever, som'ething  is  relied  on  by  the  defendant  which  is 
not  put  in  issue  by  the  plaintiff,  then  the  defendant 
must  set  it  up.  That  is  new  matter — ^that  is,  the  de- 
fendant seeks  to  introduce  into  the  case  a  defense 
which  is  not  disclosed  by  the  pleadings." 

In  Ressequic  v.  Byers,  52  Wis.  650,  in  a  suit  for  mal- 
practice, the  defendant  pleaded  a  judgment  for  the 
value  of  services  before  a  justice  of  the  peace,  where 
the  defendant  was  served  with  process,  and  appeared 
and  answered,  denying  the  allegations  of  the  com- 
plaint, but  at  the  trial  before  the  justice  the  defendant 
did  not  appear,  the  court  said:  "It  is  very  doubtful 
whether  the  defendant,  in  the  action  before  the  jus- 
tice, under  his  answer,  could  have  shown  that  the 
plaintiff  was  guilty  of  malpractice  {Crawford  v.  Earl^ 
38  Wis.  312);  certainly,  he  did  not  attempt  to  raise 
that  issue,  or  litigate  any  such  question.  And  if  this 
action  is  barred  by  the  recovery  in  the  justice^s  court, 
it  is  because  the  question  as  to  the  care  and  skill  of 
the  defendant  herein  was  involved  by  implication  in 
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that  suit,  not  because  any  such  fact  or  issue  was  act- 
ually litigated  between  the  parties.    ♦    ♦    • 

"The  issue  in  this  action  was  not  necessarily  in- 
volved in  the  justice's  court,  and  the  plaintiff  may 
maintain  it  notwithstanding  the  defendant  recovered 
for  his  services  in  that  court  The  plaintiff's  cl^im 
for  damages  resulting  from  malpractice  constitutes  a 
separate  and  independent  cause  of  action,  which  he 
can  enforce  without  disturbing  any  matter  litigated 
in  that  case/' 

The  Supreme  and  Appellate  Courts  of  this  State 
have  uniformly  held  that  a  former  judgment  is  a  bar 
to  any  mere  defense  that  was  or  mijrW  have  been 
pleaded  in  the  former  action;  but  the  adjudications, 
as  well  as  the  statute,  permit  a  defendant  to  plead 
his  cross-demand  or  not,  as  he  chooses,  and  the 
cases  hold  if  the  cross-demand  was  in  fact  actually 
involved  in  the  former  action,  no  matter  in  what  form, 
it  is  barred  by  the  judgment.  And  in  holding  that 
the  matters  set  up  in  appellant's  counterclaim  are 
not  necessarily  adjudicated  in  the  former  suit,  and 
that  the  evidence  offered  in  support  of  the  counter- 
claim should  have  been  admitted,  we  think  we  are 
fully  sustained  by  the  case  of  Gohle  v.  DUlorty  supra^ 
wherein  it  is  said  that  a  final  judgment  "is  not  con- 
clusive as  to  a  cross-action,  that  is,  an  independent, 
aflBlrmative  cause  of  action  in  favor  of  the  defendant 
against  the  plaintiff,  unless  that  cause  of  cross-action 
was,  in  fact,  involved  in  the  isues  of  the  former  case, 
either  as  a  set-off,  a  counterclaim  or  a  defense."  See 
Brouer  v.  NelliSy  6  Ind.  App.  323;  Schwinger  v.  Bay- 
mondy  83  N.  Y.  192. 

Applying  to  the  third  paragraph  the  principles  of 
the  common  law,  the  matters  therein  set  out  could 
have  been  pleaded  by  way  of  recoupment.  It  asks  for 
damages,  unliquidated,  resulting  from  the  breach  of 
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the  contract  sued  on  in  the  Illinois  judgment.  It  does 
not  go  to  the  value  of  the  services,  and  is  not  a  defense 
to  that  action.  The  law  implies  a  promise  on  the  part 
of  the  attorney  that  he  will  conduct  the  business  en- 
trusted to  him  with  a  reasonable  degree  of  care.  In 
2  Chitty,  Contracts  (11th  Am.  ed.),  813,  the  author 
says :  "But  the  earlier  cases  did  not  afford  a  very  sat- 
isfactory answer  to  the  question,  whether  an  attor- 
ney's negligence  or  unskilfulness  constituted  a  de- 
fense to  an  action  by  him  for  his  bill ;  or  whether  they 
merely  form  matter  for  a  cross-action  against  him. 
It  seems  to  be  now  settled,  however,  that  the  negli- 
gence or  unskilfulness  of  the  attorney  do  not  afford  a 
complete  defense  to  such  an  action,  unless,  by  reason 
thereof,  the  client  has  obtained  and  can  obtain  no 
benefit  whatever  from  his  services;  and  that  where 
some  benefit  has  accrued,  or  may  arise  from  the  ex- 
ertions of  the  attorney, — although  a  part  of  the  ad- 
vantage which  might  have  been  secured  is  lost  by  his 
default  or  misconduct, — this  shall  merely  go  to  reduce 
the  amount  of  his  demand.''  Randall  v.  /fcey,  4  Dowl. 
Practice  Cases,  682. 

Thus  it  was  held  that  negligence  by  an  attorney  is 
an  admissible  defense  under  non-assumpsit  to  an 
action  on  his  bill,  provided  the  work  became  wholly 
useless  in  consequence  of  that  negligence.  Bracey  v. 
Carter,  12  Ad.  &  El.  373;  1  Chitty  on  Pleading,  495; 
Pom.  Rem.,  sections  731-733. 

In  the  case  at  bar  the  negligence  of  the  appellees, 
as  set  out  in  the  third  paragraph,  would  not  have 
been  admissible  under  the  general  issue,  for  the  rea- 
son that  it  could  have  nothing  to  do  with  the  value  of 
appellees'  services.  It  would  have  tended  to  defeat 
neither  the  whole  nor  a  part  of  the  value  of  such  serv- 
ices. It  states  no  mere  defense,  but  purely  a  cross- 
action  which  has  always  been  allowed  at  common  law 
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in  cases  where  recoupment  may  be  proper.  Mimnaugh 
V.  Partlin,  67  Mich.  391,  34  N.  W.  717. 

In  holding  that  the  pleading  states  something  more 
than  a  mere  defense,  it  follows  that  it  cannot  be  said 
that  under  the  general  issue  the  matter  was  neces- 
sarily  adjudicated.  If  it  was  in  fact  adjudicated,  it 
cannot  be  litigated  again ;  but  whether  it  was  in  fact 
so  adjudicated  must  be  determined  upon  the  trial. 

Judgment  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

Dissenting  Opinion. 

Black,  J. — In  the  opinion  adopted  by  the  majority 
of  the  court,  there  is  no  expressed  purpose  to  antag- 
onize in  any  way  the  decision  in  Ooble  v.  Dillon y  86  Ind. 
327;  but,  on  the  contrary,  there  is  manifested  an  in- 
tention to  decide  in  accordance  with  that  case,  and 
it  appears  to  be  supposed  that  it  supports  the  con- 
clusion reached  in  the  case  at  bar  upon  the  subject  of 
r€8  judicata;  yet  this  conclusion  is  in  conflict  with  the 
decision  of  the  Supreme  Court  in  that  case.  There- 
fore I  am  constraii^ed  to  dissent  from  the  conclusion 
reached  by  my  brethren. 

The  particular  passages  quoted  by  my  learned 
brother  from  the  opinion  in  Goble  v.  Dillon^  supra^  of 
course,  should  be  interpreted  with  reference  to  the  de- 
cision of  the  matter  to  which  the  argument  related. 
The  case  is  authority  for  what  was  decided.  The  mat- 
ter there  decided,  pertinent  to  the  case  at  bar,  was, 
that  the  second  paragraph  of  the  answer  of  Dillon 
showed  a  good  defense  to  the  complaint  of  Goble. 

In  Goble  v.  Dillon^  supra,  the  court  refused  to  extend 
the  estoppel  to  the  degree  to  which  it  had  been  ex- 
tended in  the  cases  cited  in  the  New  York  Court  of 
Appeals.    In  the  criticism  of  certain  New  York  cases, 
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the  adverse  remarks  were  expressly  limited  to  the 
eases  in  the  Court  of  Appeals  of  that  state.  Reference 
was  made  to  the  case  of  Bellinger  v.  Craigus,  31  Barb. 
534,  but  the  conclusion  reached  in  it  was  not  criticised. 

If,  in  Ooble  v.  Dillon,  supra,  the  doctrine  of  the  cases 
referred  to  in  the  New  York  Court  of  Appeals  had 
been  adopted,  our  Supreme  Court  would  have  held 
Goble  to  be  estopped  by  the  judgment  recovered 
against  him  on  default  by  Hobbs.  Our  court  refused 
to  go  to  that  extent. 

In  Chble  v.  Dillon,  supra,  it  was  decided  that,  in  the 
state  of  facts  shown  by  the  answer  of  Dillon,  it  would 
not  merely  be  presumed  (as  stated  in  the  principal 
opinion  herein)  that  the  matter  of  malpractice  was 
litigated  as  a  defense,  but  also  that  as  a  cause  of  ac- 
tion by  Goble  against  Dillon  it  was  res  judicata. 

It  is  said  in  the  principal  opinion  that  the  para- 
graph of  answer  under  discussion  does  not  deny  that 
the  services  of  the  appellees  to  the  trust  estate  were 
valuable,  and  that  there  is  nothing  in  it  inconsistent 
with  a  recovery  by  appellees  of  the  full  value  of  their 
services  to  the  trust  estate.  The  pertinence  of  this 
statement  is  not  clearly  apparent.  Without  admit- 
ting or  denying  what  is  there  stated,  or  going  into  the 
subject,  it  may  be*said  that  the  judgment  sued  on  was 
obtained  against  the  appellant  personally,  and  that  it 
is  sought  to  set  up  against  it  "failure  and  neglect  on 
the  part  of  the  appellees  to  protect  the  appellant  per- 
sonally.^' 

If  the  above  mentioned  statement  in  the  principal 
opinion  be  intended  to  indicate  that  the  counterclaim 
under  discussion  contains  any  matter  that  could  not 
have  been  set  up  by  way  of  counterclaim  in  the  action 
in  which  the  judgment  was  obtained  in  the  sister 
state,  it  is  not  apparent  how  it  has  become  matter  for 
counterclaim  in  the  suit  on  that  judgment 
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But  I  do  not  understand  the  principal  opinion  in 
this  ease  to  proceed  (at  least  in  the  first  instance) 
upon  the  theory  that  the  matter  set  up  in  the  counter- 
claim in  this  action  upon  the  judgment  could  not  have 
been  set  up  as  a  counterclaim  in  the  action  in  which 
that  judgment  was  obtained.  Such  an  idea  is  not  car- 
ried out  and  definitely  asserted;  but  it  is  stated  that 
the  matters  set  out  in  the  counterclaim  could  have 
been  pleaded  by  way  of  recoupment,  and  that  the 
counterclaim  asks  damages  for  the  breach  of  the  con- 
tract sued  on  in  Illinois,  and  the  opinion  seems  to  pro- 
ceed upon  the  theory  that,  if  the  matter  here  set  up  by 
way  of  counterclaim  was  involved  in  the  issue  in  the 
former  action  as  a  defense  only,  it  can  now  again  be 
brought  forward  for  read  judication  under  a  counter- 
claim, it  being  assumed  that,  if  it  was  involved  in  the 
issue  as  a  defense  only,  it  is  not  to  be  presumed  that 
it  thereby  became  res  judicata,  so  as  to  prevent  its  be 
coming  again  involved  when  pleaded  as  a  counter- 
claim against  the  judgment  rendered  for  the  plaintiff 
in  the  action  where  it  was  involved  in  the  issue  as  a 
defense. 

But,  after  seeming  to  proceed  upon  such  theory,  it 
is  in  the  end  stated  that  the  matter  could  have  been 
pleaded  by  way  of  recoupment,  at  common  law,  which, 
of  course,  is  presumed  to  prevail  in  Illinois,  and  that 
the  negligence  set  out  in  the  counterclaim  would  not 
have  been  admissible  under  the  general  issue,  and 
that,  although  it  could  have  been  pleaded  by  way  of  re- 
coupment, it  would  have  tended  to  defeat  neither  the 
whole  nor  a  part  of  the  value  of  such  services. 

To  be  proper  matter  for  recoupment,  the  defend- 
ant's claim  must  have  arisen  out  of  the  same  transac- 
tion, the  same  subject-matter  as  the  plaintiff's  claim, 
and  the  damages  must  have  been  such  as  the  defend- 
ant could  have  recovered  in  a  cross-action  against  the 
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plaintiff.  The  plaintiff's  conduct  must  have  been  the 
cause  of  the  injury  for  which  the  defendant  seeks  to 
recoup.    22  Am.  and  Eng.  Ency.  of  Law,  340,  et  seq. 

Recoupment  is  properly  applicable  where  the  same 
contract  imposes  mutual  duties  and  obligations,  and 
one  party  seeks  a  remedy  for  the  breach  of  the  duty 
by  the  second,  and  the  second  meets  the  demand  by  a 
claim  for  a  breach  of  duty  by  the  first.  It  is  a  keep- 
ing back  of  something  alleged  to  be  due,  because  there 
is  an  equitable  reason  for  withholding  it.  Anderson's 
Law  Diet.,  title  "Eecoupment." 

In  21  Am.  and  Eng.  Ency.  of  Law,  224,  under  the 
title  "Cross-Claims,  Set-Offs,  and  Recoupments,"  it  is 
said :  "Where  a  defendant  has  any  of  these  defenses  or 
claims,  he  may  set  them  forth  and  prove  them  in  an 
action  against  him,  if  they  have  to  do  with  the  same 
subject-matter,  but  it  is  generally  optional  with  him  to 
do  so  or  not.  If  he  allows  any  of  these  matters  to  be 
litigated  he  will  be  bound  by  the  decision.  ♦  ♦  ♦ 
If  an  account  or  claim  is  unintentionally  included  in  a 
suit  or  set-off  and  is  really  adjudicated  the  finding  is 
just  as  conclusive  as  in  any  other  case.  In  short,  it 
may  be  said  that  if  these  defenses  are  submitted  they 
become  subject  to  the  general  rule  as  to  res  judicata;  if 
not  presented  they  may,  in  general,  become  the  subject 
of  a  subsequent  action." 

In  2  Ency.  PI.  and  Pr.,  1027,  et  seq.,  under  the  title, 
"Assumpsit,"  it  is  said:  "According  to  the  strict  orig- 
inal principles  of  the  common  law,  no  defenses  were 
admissible  under  the  general  issue  except  such  as 
went  in  denial  of  the  truth  of  the  declaration. 

"Gradually,  however,  not  only  such  defenses  as  deny 
the  allegations  in  the  declaration,  but  almost  all  mat- 
ters in  avoidance,  have  been  held  good  defenses  under 
the  plea  of  non-assumpsit. 

"Until  now  the  general  issue  plea  may  be  said  to 
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deny  not  a  part  of  the  case  only,  but  the  whole  case 
to  such  an  extent  that  under  it  the  defendant  is  gen- 
erally entitled  to  give  evidence  of  anything  which 
shows  that,  ex  aequo  et  bono,  the  plaintiff  ought  not  to 
recover/' 

In  Basten  v.  Buttery  7  East.  479,  a  rule  as  to  notice 
Tras  laid  down,  that  where  a  specific  sum  has  been 
agreed  to  be  paid,  notice  ought  to  be  given;  otherwise, 
the  plaintiff  would  have  ground  to  complain  of  sur- 
prise, if  evidence  were  allowed  to  show  that  the  work 
and  materials  were  not  worth  as  much  as  was  coji- 
tracted  to  be  paid.  But  that  on  a  quantum  meruit,  the 
plaintiff  must  come  prepared  to  show  that  the  work 
done  was  worth  so  much,  and,  therefore,  there  could 
be  no  injustice  to  him  in  suffering  this  defense  to  be 
entered  into  without  notice.  See  7  Wait,  Ac.  and  Def. 
JJ96,  556;  Sutherland,  Dam.,  section  168. 

In  Higgins  v.  Lee,  16  111.  495,  it  was  held  that  a  party 
to  a  contract  for  finishing  a  building,  who  sustained 
damages  by  reason  of  poor  materials  and  inferior 
workmanship,  might  recoup  under  the  general  issue, 
by  way  of  reducing  the  recovery  under  the  quantum 
meruit  or  quantum  valebant  counts. 

In  Turner  v.  Better,  58  111.  264,  it  was  held  that  the 
defendant  in  trover  for  a  note  inclosed  for  collection 
might,  under  a  plea  of  the  general  issue,  recoup  his 
services  and  expenses  in  collecting. 

In  Cooke  v.  Preble,  80  111.  381,  it  was  held  that  in  a 
suit  to  recover  the  price  of  a  derrick  made  under  a 
special  contract,  the  defendant  might,  under  the  gen- 
eral issue,  recoup  any  damages  he  had  sustained  by 
defects  in  the  work,  and  delay  in  completing  the  same. 

In  Wadhanis  v.  Swan,  109  111.  46,  62,  it  is  said :  "Re- 
coupment, in  its  strict  common  law  sense,  is  a  mere 
reduction  of  the  damages  claimed  by  the  plaintiff, 
by  proof,  under  the  general  issue,  of  mitigating  cir- 
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cumstances  connected  with  or  growing  out  of  the 
transaction  upon  which  the  plaintiff's  claim  is  based, 
showing  that  it  would  be  contrary  to  equity  and  good 
conscience  to  suffer  the  plaintiff  to  recover  the  full 
amount  of  his  claim.  (5  Rob.  Prac.  265.)"  It  is  further 
said,  that  by  reason  of  the  general  issue  having  been 
filed,  there  could  be  no  question  as  to  the  appellant's 
right  to  recoup,  in  that  case,  to  the  extent  warranted 
by  the  proofs. 

In  Stubblefield  v.  Soule,  21  111.  App.  154,  it  was  held 
that  in  an  action  on  a  lease  to  recover  damages  for 
breach  of  covenants  therein,  the  defendant  might  in- 
troduce by  way  of  recoupment  under  the  general  is- 
sue, without  notice,  evidence  tending  to  show  that  the 
plaintiff  had  represented  the  roof  to  be  in  good  condi- 
tion, but  that  it  was  leaky,  and  the  defendant's  goods 
were  injured  in  consequence.  See,  also,  Babcock  v. 
Trice,  18  111.  420;  Murray  v.  Carliriy  67  111.  286. 

In  Merriam  v.  Woodcock,  104  Mass.  326,  a  judgment 
recovered  by  a  laborer  for  the  full  amount  of  his  claim, 
in  an  action  wherein  there  was  a  defense  under  an  an- 
swer alleging  negligence  and  unskilfulness  in  the 
performance  of  the  services,  and  charging  that  the 
services  rendered  were  of  no  value,  was  held  to  be  a 
bar  to  a  subsequent  action  brought  by  the  defendant 
in  the  former  action  against  the  laborer  for  such  neg- 
ligence. It  was  said  by  the  court:  "It  is  apparent 
that  the  subject-matter  of  judicial  controversy  here 
has  already  been  drawn  in  question,  and  directly 
put  in  issue  in  the  former  action.  ♦  ♦  ♦  A  recovery 
in  the  first  action  could  not  have  been  had  without 
establishing  a  performance  of  the  contract,  or  at  least 
valuable  services  rendered  under  it.  *  *  *  In  this 
case,  plainly  it  is  of  no  consequence  that  the  answer 
did  not  seek  technically  to  recoup  in  the  first  action; 

Vol.  18—27 
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for  the  facts  set  up  in  it,  if  proved,  would  have  made 
out  a  complete  defense;  and  the  diflSculty  is,  that  the 
same  facts  are  made  the  foundation  of  the  present 
action.  The  subsequent  remedy  for  the  excess  de- 
pended on  defeating  the  first  action,  in  which  there 
could  have  been  no  recovery  without  proof  of  per- 
formance of  the  contract,  or  of  valuable  services  ren- 
dered under  it.  The  issue  once  found  in  favor  of  the 
plaintiffs,  followed  by  judgment  thereon,  is  forever 
settled  between  these  parties.^' 

Hovoell  V.  Ooodrichy  69  111.  556,  was  an  action  on  the 
case  brought  by  Goodrich  against  Howell  for  mal- 
practice. Howell  had  sued  Goodrich  before  a  justice 
of  the  peace  for  professional  service  in  the  case,  and 
had  recovered  a  judgment  for  $25.00,  which  Goodrich 
had  paid  on  execution.  In  the  suit  Before  the  justice, 
Goodrich  had  pleaded  the  general  issue.  Under  that 
issue  there  was  evidence  relating  to  the  defense  of 
malpractice.  The  court  said:  "The  testimony  clearly 
shows  that  the  defense  of  malpractice  was  made  be 
fore  the  justice,  and  that  Goodrich  examined  a  witness 
upoh  the  subject."  The  recovery  in  that  case  having 
been  for  the  whole  amount  of  the  claim  sued  for, 
$25.00,  shows  that  it  was  found  that  there  was  no  mal- 
practice in  the  case.  It  was  further  said,  that  there 
could  be  no  doubt  Goodrich  was  entitled,  if  he  so 
sought,  to  recoup  in  the  action  for  services  "whatever 
damages  he  might  have  sustained  from  unskilful 
treatment  to  the  extent  of  the  claim  sued  for,  in  order 
to  lessen  or  defeat  .a  recovery  in  that  suit,  and  thus 
legitimately  have  tried  the  question  of  malpractice.'' 

In  Sutherland  on  Damages,  section  168,  speaking  of 
recoupment,  it  is  said:  "The  right  to  make  such  de- 
fenses is  no  longer  in  question;  the  plaintiff  must  show 
his  performance  of  a  condition  precedent  as  a  basis 
of  the  recovery  either  of  an  agreed  sum  or  on  a 
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quantum  meruit;  and  there  is  included  in  the  mere  right 
to  make  a  defense  the  right  to  rebut  the  evidence  of 
I)erformance;  and  where  the  value  is  not  fixed  by 
agreement  the  amount  reasonably  due  for  such  per- 
formance. In  such  cases,  to  the  extent  that  the  plain- 
tiflf's  recovery  proceeds  on  proof  of  performance  or  its 
reasonable  value,  the  defendant,  if  he  dispute  either 
as  shown  by  the  plaintiff,  must  defend,  or  lose  all  right 
to  contest  the  conclusion  so  arrived  at  or  to  redress 
for  the  deficiencies  of  the  plaintiff's  performance." 

Lawson  v.  Conawayy  37  W.  Va.  159,  was  an  action  for 
damages  for  malpractice.  It  was  in  evidence  that  for 
his  services  in  the  same  behalf  the  defendant  had  re- 
covered a  judgment  against  the  plaintiff;  and  a  ques- 
tion was  discussed  as  to  whether  this  judgment  before 
the  justice  estopped  the  defendant  therein  from  prose- 
cuting his  cross-action  for  malpractice.  The  court,  per 
Lucas,  President,  said:  "The  question  involved  is  this: 
In  a  suit  for  malpractice,  is  the  plaintiff  estopped  by  a 
judgment  in  an  action  against  him,  brought  by  the 
physician,  to  recover  compensation  for  services  reii- 
dered  in  the  same  case.  Upon  this  subject  the  de- 
cisions are  much  divided.  ♦  ♦  ♦  The  dividing  line 
between  the  New  York  decisions  and  those  of  the 
states  which  have  taken  a  contrary  view  is  upon  the 
fact  whether  the  judgment  obtained  by  the  physician 
was  a  judgment  by  default;  for  all  the  cases  concede 
that  if  the  patient  appeared  and  defended  the  action 
on  the  ground  of  neglect  or  want  of  skill,  the  judgment 
against  him  is  an  estoppel,  and  he  cannot  bring  his 
cross-action  for  malpractice.  But  when  the  judgment 
is  by  default,  and  no  defense  whatever  has  been  made, 
the  majority  of  the  cases  would  seem  to  hold  that  the 
question  of  malpractice  or  diligence  and  skill  was  not 
involved,  and  that  the  patient  has  not  impaired  his 
right  of  action  by  neglecting  or  refusing  to  appear  to 
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the  suit  against  him.  ♦  ♦  ♦  i  think  a  safe  conclu- 
sion to  be  reached  is  that  if  the  physician  sue  for  com- 
pensation for  his  services,  and  there  is  no  appearance 
by  the  patient,  a  recovery  by  the  former  does  not 
estop  the  latter  from  bringing  his  cross-action  for  mal- 
practice ;  but  if  he  appear  (unless  the  record  show  that 
it  was  not  to  defend,  but  solely  to  disclaim  the  waiver 
of  his  own  right)  he  is  estopped  by  the  recovery.  The 
right  to  sue  for  malpractice  is  both  a  defense  and  a 
subject  for  cross-action,  and  if  used  for  either  purpose 
— ^that  is,  either  by  way  of  defense  op  recoupment — ^it 
destroys  the  vitality  of  the  claim,  if  sought  to  be  used 
in  an  independent  action;  and,  if  the  patient  has  ap- 
peared in  the  suit  by  the  physician,  he  was  bound  to 
make  all  the  defenses  he  had,  and  hence  he  is  estopped 
by  the  fact  that  he  had  a  defense  of  malpractice,  of 
which  he  failed  to  avail  himself.  But,  if  he  has  not 
appeared,  then  the  question  of  malpractice  has  never 
been  adjudicated,  and  he  is  at  liberty  to  assert  his 
claim  by  an  independent  action." 

In  Fischli  v.  Fischli^  1  Blackf.  360,  it  was  held  that 
"whenever  a  matter  is  adjudicated,  and  finally  deter- 
mined by  a  competent  tribunal,  it  is  considered  as  for- 
ever at  rest.  ♦  ♦  ♦  This  principle  not  only  em- 
braces what  actually  was  determined,  but  also  ex- 
tends to  every  matter  which  the  parties  might  have 
litigated  in  the  case." 

In  Athearn  v.  Brannan,  8  Blackf.  440,  it  was  held 
that  a  record  produced  to  support  a  plea  of  former  ad- 
judication should  be  of  a  judgment  in  a  suit  in  which 
the  cause  of  action  subsequently  sued  for  might  have 
been  given  in  evidence. 

In  Grouse  v.  Holman,  19  Ind.  30,  37,  it  was  said  of 
this  rule:  "As  we  understand  the  latter  branch  of 
this  rule,  it  relates  simply  to  every  matter  which  might 
have  been  litigated  under  the  pleadings  in  the  cause.'' 
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In  Bradley  v.  Bank  of  the  State  of  Indiana,  20  Ind.  528, 
it  was  said:  "The  issues  on  the  attachment  in  the 
ease  were  properly  made  up  for  trial,  at  the  time  of 
the  trial  on  the  merits  of  the  cause  of  action;  and 
hence,  we  must  hold  that  they  were  then  tried."  Cit- 
ing Fischli  V.  Fischli,  supra. 

In  Duncan  v,  Holcomb,  26  Ind.  378,  it  was  said:  "It 
is  only  those  matters  involved  in  the  issues  made  by 
the  pleadings,  that  are  considered  res  adjudicatae.^^ 

In  Comparet  v.  Hannaj  34  Ind.  74,  77,  it  is  said:  "It 
is  not  only  that  which  the  parties  actually  litigate, 
which  is  put  at  rest  by  the  judgment,  but  also  every 
other  matter  which  they  might  have  litigated  under 
the  issues  in  the  cause." 

In  Rwker  v.  Pratt,  48  Ind.  73,  it  was  held,  in  a  suit 
to  enjoin  a  sale  under  a  foreclosure,  that  the  defend- 
ant in  the  foreclosure  suit  was  bound  to  set  up  all  his 
defenses  or  lose  the  benefit  thereof,  "for  it  is  a  rule  of 
law  that  the  judgment  of  a  competent  tribunal  not 
only  settles  the  matter  between  the  parties  as  to  de- 
fenses made,  but  also  as  to  such  others  as  might  have 
been  made." 

In  Ballard  v.  Franklin  Life  Ins.  Co.,  81  Ind.  239,  it  is 
said,  that,  **in  general,  no  allegation  or  evidence,  tend- 
ing to  impeach  a  judgment,  will  be  admitted  in  any 
subsequent  distinct  controversy  between  the  parties. 
When  a  matter  is  finally  determined  by  a  competent 
tribunal,  it  is  considered  as  forever  at  rest,  not  only 
as  to  what  was  actually  determined,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated  in 
the  case.  ♦  ♦  ♦  And  the  rule  is  the  same  where  a 
suit  is  sought  to  be  sustained  upon  allegations  which 
would  have  been  a  good  defense  in  a  previous  action 
between  the  parties." 

In  Faught  v.  Faught,  98  Ind.  470,  a  judgment  quiet- 
ing title  upon  a  complaint  asserting  title  by  virtue  of 
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a  will,  was  held  to  be  a  bar  to  a  subsequent  suit  by  a 
party  defendant  to  the  former  suit  against  the  plain- 
tiff therein,  to  set  aside  the  same  will  on  the  ground 
that  the  testator  was  of  unsound  mind. 

In  McFadden  v.  Fritz,  110  Ind.  1,  it  was  said  of  a 
judgment  in  a  replevin  action,  that  it  "was  undoubt- 
edly conclusive  as  to  all  the  questions  litigated,  or 
that  might  havebeen  litigated  under  the  issues/' 

In  Woolery  v.  Gray  son,  110  Ind.  149,  it  was  said: 
"Under  the  familiar  rule  declared  in  Fischli  v.  Fiachliy 
1  Blackf.  360,  the  decree  would  estop  the  appellant, 
even  though  there  had  been  no  express  adjudication 
upon  the  question  of  the  validity  of  the  deed  of  trust, 
because  the  question  of  its  validity  might  have  been 
litigated  in  that  suit." 

In  Elwood  V.  Betjmer,  100  Ind.  504,  it  was  said,  that 
the  doctrine  of  Fischli  v.  Fischli,  upon  the  point  now 
under  consideration,  is  the  recognized  law  of  this 
State;  and  it  was  held  that  as  to  a  matter  upon  which 
the  appellant  might  have  filed  her  cross-complaint  in 
the  former  suit  and  which  she  might  then  have  liti- 
gated, she  was  estopped  by  the  judgment  in  such  for- 
mer suit. 

In  Moore  v.  State,  ex  rel.,  114  Ind.  414,  it  was  said: 
"However  much  this  court  may  have  departed  from 
the  doctrines  declared  in  our  early  cases  upon  other 
questions,  it  may  well  be  said,  we  think,  that,  ^with- 
out variableness  or  shadow  of  turning,'  we  have  ad- 
hered, and  still  adhere,  strictly  and  tenaciously,  to  the 
rule  declared  in  Fischli  v.  Fischli,  supra.^^ 

In  Howe  v.  Lewis,  121  Ind.  110,  114,  it  is  said: 
"Everything  which  might  have  been  adjudicated  un- 
der the  issues  in  a  cause  will  be  presumed  to  have  been 
adjudicated.  *  *  *  If  a  cause  of  action  was  in- 
volved in  a  former  action,  either  as  a  set-off,  counter- 
claim or  defense,  it  is  barred  by  the  judgment.'' 

In  Oilmore  v.  McClure,  133  Ind.  571,  it  was  held,  that 
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"a  judgment  is  conclusive  as  to  all  matters  which  were 
OP  might  have  been  litigated  in  the  action,  and  a  bar 
to  any  further  litigation  upon  the  same  cause  of  action 
between  the  same  parties,  or  those  claiming  under 
them." 

In  Reichert  v.  KrasSj  13  Ind.  App.  348,  353,  this  court 
said:  "The-tase  of  Oohle  v.  Dilloriy  86  Ind.  327,  was  an 
action  against  a  physician  for  malpractice.  The  phy- 
sician answered,  that  prior  to  the  action  for  malprac- 
tice, he  had  instituted  a  suit  against  the  plaintiff  be- 
fore a  justice  of  the  peace  to  recover  the  value  of  his 
services,  being  the  same  services  out  of  which  the  al- 
leged malpractice  arose;  that  the  plaintiff  appeared 
to  that  action  and  filed  an  answer  of  general  denial, 
that  the  cause  was  tried  and  he  recovered  judgment 
for  his  services.  It  was  held  that  the  action  for  mal- 
practice was  necessarily  involved  in  the  action  to  re- 
cover for  the  services,  and  that  the  judgment  rendered 
was  a  complete  adjudication  of  the  claim  for  dam- 
ages on  account  of  the  alleged  malpractice.  The  prin- 
ciple announced  in  that  case  has  been  frequently  fol- 
lowed by  the  supreme  court  and  by  this  court.  Allen 
V.  JoneSy  1  Ind.  App.  63;  Howe  v.  Lewis,  121  Ind.  110." 

It  was  said  by  this  court  in  Beaver  v.  IriDin,  6  Ind. 
App.  285:  "In  order  to  determine  what  was  in  issue  in 
the  former  adjudication,  resort  must  be  had  to  the 
pleadings  there,  and  everything  that  might  have  been 
litigated  under  the  issues  as  formed  will  be  conclu- 
sively presumed  to  have  been  litigated." 

Let  us  suppose  the  defendant  in  an  action  to  have 
had  a  demand  which  he  might  set  up  in  such  action 
either  as  a  defense  or  as  a  counterclaim,  and  let  us 
suppose  the  defendant  to  have  pleaded  such  demand 
8i)ecially  as  a  defense,  and  to  have  filed  no  other  plead- 
ing; and  let  it  be  further  supposed  that  a  trial  has 
been  had,  with  or  without  reply,  and  that  the  plaintiff 
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recovered  upon  his  complaint.  In  a  subsequent  action 
upon  such  judgment,  could  the  defendant  set  up  the 
same  matter  as  a  defense?  Manifestly  he  could  not  do 
so,  and  why?  Because  his  demand  has  been  adjudged 
to  have  no  valid  existence,  or  because,  so  far  as  it  con- 
stitutes a  valid  claim,  it  has  been  applied,  in  the  for- 
mer action,  in  reduction  of  the  plaintiff's  judgment.  If 
in  the  former  action  the  plaintiff  recovered  upon  his 
entire  cause  of  action,  it  was  therein  adjudged  that 
the  defendant's  cause  of  defense  had  no  valid  exist- 
ence. If  the  defendant's  demand  was  of  such  a  nature 
that  it  could  be  pleaded  either  as  a  defense  or  as  a 
counterclaim,  it  would  be  sustained  as  a  defense  by 
the  same  evidence  that  would  be  necessary  to  sustain 
it  if  pleaded  as  a  counterclaim.  If,  when  pleaded  as 
a  defense,  it  was  adjudged  to  have  no  valid  existence 
as  a  defense,  it  must  be  concluded  that  the  evidence 
was  not  sufficient  to  support  it  as  a  legal  cause  of  de- 
fense. If  it  had  no  legal  existence  as  a  defense,  can  it 
be  supposed  that  the  same  evidence  would  make  it 
valid  as  a  counterclaim?  The  subject-matter  could 
not  be  again  put  in  issue  and  made  a  matter  of  judicial 
det^mination. 

If,  instead  of  the  special  answer  above  supposed, 
the  defendant  had  filed  a  general  denial,  or  any  plead- 
ing which  would  make  an  issue  under  which  such  mat- 
ter of  defense  could  be  given  in  evidence,  the  effect  of 
a  judgment  for  the  plaintiff  would  be  the  same;  and 
that  is  the  condition  of  the  matter  now  here  under  con- 
sideration. 

If  a  claim  set  up  in  defense  has  been  adjudicated  in 
favor  of  the  plaintiff,  the  defendant,  as  against  the 
judgment  obtained,  cannot  set  up  the  same  matter, 
dependent  upon  the  same  evidence,  either  as  a  defense 
or  as  a  counterclaim ;  and  if  it  could  be  proved  under 
any  form  of  issue  made,  it  will  be  presumed  to  have 
been  adjudicated. 
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If  evidence  introduced  in  support  of  the  defense  so 
pleaded  were  not  sufficient  to  protect  the  defendant 
from  the  recovery  of  a  judgment  against  him,  how 
could  it  be  supposed  to  be  sufficient  to  stipport  a  coun- 
terclaim which,  "to  be  available  to  a  party,  must  af- 
ford to  him  protection  in  some  way  against  the  plain- 
tiff's demand  for  judgment,  either  in  whole  or  in 
part?''    4  Am.  and  Eng.  Ency.  of  Law,  332. 

Is  it  not  true  that  the  facts  set  up  in  the  counter- 
claim in  the  case  at  bar  would  have  been  sufficient  to 
defeat  the  recovery  of  the  judgment? 

Is  it  not  shown  by  the  counterclaim  that  the  ap- 
pellant was  injured  by  the  misconduct  of  the  appellees 
to  the  full  amount  of  their  fees  for  services  ?  The  serv- 
ices were  of  no  value  to  the  appellant  personally,  and 
the  judgment  was  sought  and  recovered  against  him 
personally  upon  a  quantum  meruit,  on  which  the  appel- 
lees were  entitled  to  recover  only  what  they  deserved 
to  be  paid  for  their  services,  being  the  reasonable 
value  of  services  rendered  by  the  plaintiffs  for  the  de- 
fendant. 

The  idea  with  which  the  principal  opinion  closes 
seems  to  be,  that  the  services  of  the  attorneys  were 
valuable  to  the  "trust  estate,''  but  not  valuable  to  the 
appellant,  and  that,  though  he  was  injured  personally 
by  the  appellees  in  the  rendering  of  those  services  to 
the  full  extent  of  the  demand  made  against  him  per- 
sonally in  the  action  in  which  the  judgment  here  sued 
on  was  obtained,  yet,  upon  the  assumption  that  the 
services  were  valuable  to  the  trust  estate,  the  appellee 
could  not,  under  the  general  issue,  show  his  own  in- 
jury in  the  action  against  him,  where,  it  is  claimed,  "it 
would  have  tended  to  defeat  neither  the  whole  nor  a 
part  of  the  value  of  such  services."  Yet,  it  is  held,  he 
may  set  up,  by  counterclaim  in  the  action  on  the  judg- 
ment, the  matter  which,  it  is  said,  he  could  not,  in  the 
former  action,  prove  as  a  defense. 
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[N6.  2,806.    Filed  November  8,  1897.] 

iNTOXiOATmo  Liquors.— Indictment. — Nichohon  Law. — Statute  Ccn- 
strued. — An  indictment  under  section  4  of  the  act  of  March  11, 
1895  (Acts  1895,  p.  250),  which  charges  that  defendant  holding  a 
license  to  sell  intoxicating  liquors  occupied  a  room  for  the  sale  of 
such  intoxicating  liquors  which  did  not  front  a  street  or  highway  > 
as  in  said  act  provided,  is  insufficient  without  charging  that4iquor 
was  sold  in  such  room. 

From  the  Henry  Circuit  Court.     Revferaed. 

S.  H.  BrovMy  James  Brown  and  W.  A.  Brown^  for 
appellant. 

W.  A.  Ketcham,  Attomey-Gteneral,  MerriU  Moores 
and  Frank  E.  Beach,  for  State. 

EoBiNSON,  J. — Appellant  was  convicted  of  a  viola- 
tion of  section  4  of  the  act  of  March  11,  1895.  Acts 
1895,  p.  250,  section  5323d,  Horner's  R.  S.  1896. 

The  statute  provides  that  "Any  room  where  intoxi- 
cating liquors  are  sold  by  virtue  of  a  license  issued  un- 
der the  law  of  the  State  of  Indiana,  for  the  sale  of  spir- 
ituous, vinous,  malt  or  other  intoxicating  liquors  in 
less  quantities  than  a  quart  at  a  time,  with  permission 
to  drink  the  same  on  the  premises,  shall  be  situated 
upon  the  ground  floor  or  basement  of  the  building 
where  the  same  are  sold,  and  in  a  room  fronting  the 
street  or  highway  upon  which  such  building  is  situ- 
ated, and  said  room  shall  be  so  arranged,  either  with 
window  or  glass  door,  as  that  the  whole  of  said  room 
may  be  in  view  from  the  street  or  highway,  and  no 
blinds,  screens  or  obstructions  to  the  view  shall  be 
arranged,  erected  or  placed  so  as  to  prevent  the  entire 
view  of  said  room  from  the  street  or  highway  upon 
which  the  same  is  situated  during  such  days  and 
hours  when  the  sales  of  such  liquors  are  prohibited  by 
law.    Upon  conviction,^'  etc. 
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The  indictment  ehargee  that  on  the  24th  day  of 
August,  1895,  appellant  "was  then  and  there,  and  dur- 
ing all  of  said  time,  a  person  holding  a  license  issued 
under  the  law  of  the  State  of  Indiana,  empowering 
him  to  sell  spirituous,  vinous,  malt  and  other  intoxi- 
cating liquors  in  less  quantities  than  a  quart  at  a  time 
with  permission  to  drink  the  same  upon  the  premises 
where  sold,  and  did  then  and  there,  and  during  all  of 
said  time,  occupy  a  room  for  the  sale  of  said  intoxica- 
ting liquors  in  manner  aforesaid,  not  then  and  there 
fronting  'the  street  or  highway  upon  which  the  build- 
ing of  which  said  room  formed  a  part,  is  situated,  con- 
trary to  the  form,"  etc. 

It  is  argued  that  the  motion  to  quash  the  indictment 
should  have  been  sustained  for  the  reason  that  a  per- 
son is  not  liable  for  a  violation  of  the  provisions  of  the 
above  section  unless  he  actually  sells  liquor  in  a  room 
not  located  and  arranged  as  provided  by  the  section. 

We  think  appellant's  contention  must  prevail.  The 
offense  is  not  complete  when  a  person  has  received  his 
license  to  sell  liquor  and  has  opened  a  room  for  that 
purpose  not  located  as  the  law  provides.  The  statute 
is  intended  to  prevent  the  sale  of  liquors  in  a  room  not 
located  as  provided  in  the  statute.  Until  liquors  are 
sold  in  such  a  room  no  offense  has  been  committed. 
The  indictment  should  show  that  liquors  were  sold  in 
the  particular  room.  The  statute  provides  that  "any 
room  where  intoxicating  liquors  are  sold  ♦  ♦  ♦ 
shall  be  situated  upon  the  ground  floor  or  basement  of 
the  building  where  the  same  are  sold,"  etc.,  not  "where 
the  same  are  to  be  sold."  This  fact  distinguishes  this 
case  from  those  cases  in  which  it  is  held  that  under  a 
statute  making  it  a  misdemeanor  for  any  person  to 
keep  a  building  to  be  used  for  gaming,  it  is  not  neces- 
sary to  charge  in  the  indictment  that  gambling  had 
actually  taken  place. 
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The  purpose  of  this  statute  is  to  regulate  the  sale  of 
intoxicating  liquor,  and  although  a  person  may  hold 
a  license  to  sell,  and  have  a  stock  of  liquors  in  a  room 
not  located  as  required,  yet,  until  he  makes  a  sale  in 
such  room,  he  has  not  violated  the  statute.  It  would 
not  be  necessary  in  an  indictment  in  such  case  to  show 
a  sale  to  any  particular  person  or  persons,  but  it 
should  show  that  liquors  were  actually  sold  in  such 
room. 

The  motion  to  quash  should  have  been  sustained. 

Judgment  reversed. 

Henley,  J.,  absent. 


McMillin  v.  Deardorff. 

[No.  2,888.     Filed  November  8.  1897.] 

Principal  and  Surety.— iJetecwc  of  Surety. — Notice, — BUh  and 
Notes. — Statute  Construed, — ^A  notice  given  by  surety  to  the  payee 
of  a  note:  ''Sue  the  note  which  I  signed  as  surety  for  Rue,  or  I 
will  not  continue  to  be  responsible  as  surety,"  is  insufficient  to  re- 
lease the  surety  under  sections  1224,  1225,  Bums'  R.  S,  1894,  if  suit 
is  not  brought  on  the  note  within  a  reasonable  time  after  receiving 
such  notice. 

From  the  Tippecanoe  Circuit  Court.     Affirmed. 

C,  M.  Bright,  for  appellant 
Stallard  (&  Son,  for  appellee. 

Black,  J. — In  an  action  brought  by  the  appellee 
against  one  Jerome  Ruch  and  the  appellant,  com- 
menced before  a  justice  of  the  peace,  upon  a  promis- 
sory note  made  by  the  defendants,  payable  to  the 
plaintiff,  dated  March  28,  1895,  and  due  nine  months 
thereafter,  the  appellant  answered  that  he  signed  the 
note  only  as  surety;  that  on  or  about  the  31st  day  of 
January,  1896,  he  served  a  notice  in  \<^riting  on  the  ap- 
pellee as  follows:  "Jan.  31,  1896.    Mr. :  Sue 

the  note  which  I  signed  as  surety  for  Rue,  or  I  will  not 
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continue  to  be  responsible  as  surety.    A.  B.  McMillin." 

It  is  alleged  that  the  name  "Rue"  in  said  notice  is 
idem  sonans  with  the  name  Ruch  in  said  note,  and  was 
so  understood  by  the  appellee;  that  although  said 
Ruch,  the  principal  on  said  note,  was,  at  the  time  said 
notice  was  served  on  the  appellee,  and  still  was,  a  res- 
ident of  Tippecanoe  county,  State  of  Indiana,  appellee 
had  wholly  failed  to  sue  on  said  note  "within  a  reason- 
able time,  as  required  by  said  notice ;"  that  at  the  time 
said  notice  was  served,  said  note  was,  and  it  still  was, 
the  only  note  held  or  owned  by  the  appellee  on  which 
the  appellant's  name  appeared  in  any  capacity. 

The  court  below,  on  appeal,  sustained  the  appellee's 
demurrer  to  this  answer. 

The  statutory  provisions  under  which  the  appellant 
thus  sought  discharge  are  as  follows:  "Any  person 
bound  as  surety  upon  any  contract  in  writing  for  the 
payment  of  money  or  the  performance  of  any  act, 
when  the  right  of  action  has  accrued,  may  require,  by 
notice  in  writing,  the  creditor  or  obligee  forthwith  to 
institute  an  action  upon  the  contract."  Section  1224^ 
Burns'  R.  S.  1894  (1210,  Horner's  R.  S.  1896). 

"If  the  creditor  or  obligee' shall  not  proceed  within 
a  reasonable  time  to  bring  his  action  upon  such  con- 
tract, and  prosecute  the  same  to  judgment  and  execu- 
tion, the  surety  shall  be  discharged  from  all  liability 
thereon."  Section  1225,  Burns'  R.  S.  1894  (1211,  Hor- 
ner's  R.  S.  1896). 

The  surety  is  discharged  if  the  creditor  do  not  pro- 
ceed to  bring  his  action  within  a  reasonable  time  after 
the  surety  shall  have  required  the  creditor,  by  notice 
in  writing,  forthwith  to  institute  an  action. 

The  right  which  the  appellant  sought  to  pursue  is 
not  a  common-law  right,  but  is  purely  statutory;  and 
it  abridges  the  common-law  right  of  the  creditor  to  in- 
dulge the  principal    debtor  by  delay.     The  surety's 
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right  can  be  enforced  only  by  proceeding  according  to 
the  method  provided  by  the  statute.  Also,  it  is  to  be 
observed,  the  statute  is  remedial,  and  all  that  can  be 
required  of  the  surety  to  effectuate  his  discharge  is  to 
bring  his  act  within  the  meaning  of  the  statute.  See 
Fensler  v.  PratheVj  43  Ind.  119,  123;  Scales  v.  CoXj 
106  Ind,  261;  Daily,  Admr.j  v.  BohinsoUj  86  Ind.  382; 
Barnes  v.  Moivry,  129  Ind.  568. 

Where  relief  is  sought  under  the  statute,  reliance 
must  be  had  upon  its  express  terms.  Scales  v.  Coj?, 
supra. 

A  notice  which  does  not  so  far  conform  to  the  stat- 
ute as,  by  the  language  used  in  it,  to  require  the  cred- 
itor forthwith  to  institute  an  action  upon  the  contract, 
is  not  sufficient  to  require  him  to  "proceed  within  a 
reasonable  time  to  bring  his  action."  See  Fensler  v. 
Prather,  supra. 

In  Porter  v.  National  Bank,  54  Ohio  St.  155,  43  N.  E. 
165,  it  was  held  by  the  supreme  court  of  Ohio,  that  the 
notice  should  contain  a  peremptory  requirement  of 
the  surety  on  the  creditor  to  commence  suit  "forth- 
with," or  some  equivalent  language ;  and  that  a  writ- 
ten notice,  that  "unless  you  hear  from  us  to  the  con- 
trary by  10  a.  m.  to-morrow,  December  17, 1891,  we  re- 
quire you  to  take  judgment  on  the  D.  J.  McConnel 
note,"  signed  by  the  sureties  on  the  note,  was  not  suffi- 
cient. 

The  word  "forthwith"  adds  something  to  the  mean- 
ing of  the  words  with  which  it  is  used  in  the  statute. 
It  is  not  enough,  therefore,  simply  to  require  the  cred- 
itor, in  the  notice,  "to  institute  an  action  upon  the  con- 
tract," but  some  form  of  words  must  be  used  which 
will  be  equivalent  to  the  requirement  "forthwith  to  in- 
stitute an  action  on  the  contract." 

It  is  not  necessary  for  the  surety  to  say  in  the  notice 
that  he  will  not  continue  to  be  responsible  as  surety 
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if  action  be  not  brought,  but  proper  effect  should  be 
given  to  all  the  language  of  the  notice  in  determining 
whether  or  not  it  sufficiently  conforms  to  the  statute. 

The  notice  before  us  may  be  said  to  direct  the  cred- 
itor to  institute  an  action,  with  a  declaration  that  if 
this  be  not  done  the  surety  will  not  continue  to  be  re- 
sponsible as  such.  Of  course,  under  a  notice  strictly 
complying  with  the  statute  in  all  respects,  the  surety 
could  not  cease  to  continue  to  be  responsible  imme- 
diately upon  the  giving  of  the  notice.  A  reasonable 
time  for  the  bringing  of  the  action  would  have  to 
elapse  before  he  could  claim  his  discharge  because  of 
failure  to  bring  the  action.  The  language  of  the  no- 
tice now  under  examination  may  as  well  be  said  to  be 
a  direction  to  sue  in  a  reasonable  time  as  it  may  be 
said  to  be  a  direction  to  sue  forthwith,  or  immediately, 
or  at  once;  but  the  statute  requires  the  use  of  lan- 
guage equivalent  to  a  requirement  "forthwith  to  insti- 
tute an  action,"  etc. 

We  are  inclined  to  agree  with  the  view  which  the 
court  below  seems  to  have  taken,  that  this  require- 
ment was  not  sufficiently  observed  in  the  notice,  and 
we  will  not  discuss  any  other  features  of  the  notice  or 
averments  of  the  complaint. 

The  judgment  is  affirmed. 


Curtis  v.  The  State. 

[No.  2,544.   FUed  November  4,  1897.] 

Kkw  Tbial.— Ifiseonduct  of  Jury,— When  Evidence  Not  in  Beoord, — 
Pretumpiion, — ^Where  the  defendant  in  a  criminal  action  in  sup- 
port of  a  motion  for  a  new  trial  on  the  ground  of  misconduct  of 
the  jury,  introduced  affidavits,  but  the  State,  instead  of  introduc- 
ing counter-affidavits,  examined  witnesses  in  open  court  relating 
to  the  matters  stated  in  such  affidavits,  and  the  court  overruled 
the  motion  for  a  new  trial,  and  the  evidence  so  heard  is  not  in  the 
record,  this  court  wiU  indulge  the  presumption  that  the  ruling  of 
the  trial  court  thereon  was  correct    pp,  4^^,  4SS. 
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EviDBNOB. — How  Made  Part  of  Record. — ^Before  the  longhand  mann- 
script  of  the  evidence  can  become  a  part  of  the  record  it  most  not 
only  be  filed  in  the  clerk's  office,  but  after  it  is  so  filed  it  must  be 
incorporated  in  a  bill  of  exceptions  and  signed  and  attested  by  the 
trial  judge,    pp,  433-435, 

From  the  Marion  Criminal  Court.     Affirmed. 

Robert  E.  Smith,  for  appellant. 

W.  A.  Ketcham,  Attomey-Greneral,  and  Cassius  C. 
Hadleyy  for  State. 

Wiley,  C.  J. — Appellant  was  prosecuted  before  a 
justice  of  the  peace  under  section  2068,  Burns^  R.  S. 
1894  (1984,  Horner's  R.  S.  1896),  for  drawing  and 
threatening  to  use  a  deadly  and  dangerous  weapon,  to 
wit :  a  pistol.  He  was  found  guilty  by  the  justice,  and 
was  adjudged  to  pay  a  fine  of  one  dollar.  From  this 
judgment  he  appealed  to  the  Marion  Criminal  Court, 
and  upon  trial  there  by  the  court  he  was  again  found 
guilty,  and  his  punishment  fixed  at  a  fine  of  one  dol- 
lar. A  new  trial  was  granted,  and  subsequently  the 
cause  was  tried  by  a  jury,  who  found  him  guilty,  and 
he  was  fined  $62.50.  From  a  judgment  pronounced 
upon  the  verdict  appellant  prosecutes  this  appeal. 

The  only  error  assigned,  which  presents  any  ques- 
tion for  our  consideration,  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  The  grounds  of  the  mo- 
tion for  a  new  trial  were:  (1)  That  the  verdict  is  con- 
trary to  the  evidence;  (2)  that  the  verdict  is  contrary 
to  law ;  (3)  misconduct  of  the  jury,  and  (4)  misconduct 
of  the  prosecuting  attorney. 

The  misconduct  of  the  jury  complained  of,  is  fully 
set  out  and  stated  in  affidavits  in  support  of  the  third 
reason  for  a  new  trial,  but  these  are  not  brought  into 
the  record  by  bill  of  exceptions.  The  misconduct  of 
the  prosecuting  attorney  as  stated  in  the  motion,  was 
in  subpoenaing  a  large  number  of  witnesses  on  behalf 
of  the  State  who  were  sworn  in  open  court,  in  the  prea- 
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ence  of  the  jury,  and  were  not  used  as  witnesses. 
Also,  in  his  opening  statement  to  the  jury,  he  stated, 
to  prejudice  the  jury  against  appellant,  that  appellant 
had  had  other  troubles  with  his  neighbors,  and  also 
made  statements  in  regard  to  his  character.  The 
State,  instead  of  filing  counter-affidavits,  examined,  in 
open  court,  witnesses,  relating  to  the  matters  stated  in 
affidavits  filed  by  appellant  in  support  of  his  third  as- 
signed reason  for  a  new  trial. 

No  attempt  is  made  to  incorporate,  or  bring  into  the 
record  the  evidence  so  heard,  on  the  question  of  the 
misconduct  of  the  jury,  and  hence  we  must  indulge 
the  presumption  in  favor  of  the  trial  court,  that  its  ac- 
tion and  ruling  thereon  were  correct. 

But  in  any  event,  the  motion  for  a  new  trial,  as  it 
appears  in  the  record,  does  not  present  any  question 
for  our  decision.  An  attempt  has  been  ma'de  by  appel- 
lant to  preserve  all  questions  raised  by  him,  in  a  bill  of 
exceptions,  but  in  this  he  has  wholly  failed.  What 
purports  to  be  a  bill  of  exceptions  is  found  in  the  rec- 
ord, beginning  at  page  22,  and  is  as  follows: 

State  of  Indiana  v.  Lyman  W.  Curtis.  Bill  of  excep 
tions.  1st.  Be  it  remembered,  that  on  the  7th  day  of 
June,  1897,  when  this  case  was  on  trial  in  the  Marion 
Criminal  Court,  on  the  133d  flidicial  day  of  the  Jan- 
uary term  of  said  court,  while  the  prosecuting  witness, 
Thomas  Doyle,  was  being  examined  by  the  prosecutor 
•  *  *  on  the  trial  before  the  jury,  said  prosecutor 
attempted  to  prove  by  said  witness  that  the  defendant 
had  had  other  troubles  about  stock  trespassing  (see 
evidence  on  page  4  of  longhand  report),  and  the  taking 
up  of  stock  at  other  times  by  other  neighbors, 
although  objected  to  at  the  time,  and  the  defendant's 
objections  were  sustained  by  the  court,  the  offer  was 
prejudicial  to  the  defendant    2d.  And  further,  that 

Vol.  18—28 
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on  the  trial  of  this  cause,  to  wit:  on  the  8th  day  of 
June,  1897,  being  the  154th  judicial  day  of  said  Janu- 
ary term,  the  defendant  *  *  *  on  the  return  of 
the  verdict,  gave  notice  of  his  intention  to  file  a  mo- 
tion for  a  new  trial  herein,  and  at  the  time  excepted  to 
the  verdict  of  the  jury  in  open  court.  3d.  And  further, 
on  the  3d  day  of  July,  1897,  the  same  being  the  156th 
judicial  day  of  said  January  term  of  said  court,  de- 
fendant filed  his  motion  for  a  new  trial  of  said  cause, 
for  the  reasons  set  out  in  said  motion ;  and  time  was 
given  in  which  to  file  affidavits  in  support  of  said  mo- 
tion; and  on  the  31st  day  of  July,  1897,  being  the  24th 
judicial  day  of  the  July  term  of  said  court,  the  court 
overruled  defendant's  motion  for  a  new  trial  herein, 
and  also  overruled  defendant's  motion  to  retax  costs 
herein;  to  all  of  which  rulings  the  defendant  at  this 
time  excepted,  and  twenty  days'  time  was  given  de- 
fendant in  which  to  file  bill  of  exceptions.  Wherefore, 
defendant  gave  notice  of  his  appeal  of  this  cause  to 
the  Appellate  Court  of  the  State  of  Indiana.  And 
now,  to  wit:  on  this  6th  day  of  August,  1897,  in  less 
than  sixty  days  from  the  rendition  of  the  verdict  and 
judgment  herein,  and  within  the  time  given,  defend- 
ant now  brings  this,  his  bill  of  exceptions,  into  court 
and  files  the  same  in  o Jen  court  and  prays  an  appeal 
of  his  cause  to  said  Appellate  Court,  which  is  granted 
by  the  court.  In  witness  whereof,  on  this  6th  day  of 
August,  1897,  the  same  is  approved  and  signed."  Then 
immediately  follows  the  signature  of  the  trial  judge. 

On  the  following  page  is  the  beginning  of  what  pur- 
ports to  be  the  longhand  manuscript  of  the  evidence 
as  taken  by  the  shorthand  reporter. 

Following  the  longhand  manuscript  of  the  evidence 
is  the  certificate  of  the  reporter;  the  record  shows 
that  such  longhand  manuscript  was  filed  in  the  clerk's 
office  August  5th,  1897,  but  there  is  nothing  in  the  rec- 
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ord  to  show  that  it  was  ever  incorporated  in  a  bill  of 
exceptions;  while  on  the  contrary  the  bill  of  excep- 
tions^ or  more  properly  speaking,  what  purports  to  be 
a  bill  of  exceptions,  aflSrmatively  shows  that  it  was 
not  so  incorporated. 

Before  the  longhand  manuscript  of  the  evidence  can 
become  a  part  of  the  record  it  must  not  only  be  filed 
in  the  clerk^s  office,  but  after  it  is  so  filed,  it  must  be 
incorporated  in  a  bill  of  exceptions,  signed  and  at- 
tested by  the  trial  judge. 

CJitation  of  authorities  upon  a  question  of  practice 
so  familiar  is  wholly  unnecessary.  As  the  longhand 
manuscript  has  not  been  incorporated  in  a  bill  of  ex- 
ceptions, the  first  and  second  assignment  of  errors 
present  no  question  which  we  can  consider. 

So  we  conclude,  with  the  learned  Attorney-General, 
that  "in  nullo  est  erratum,'^  and  there  being  no  error 
properly  presented  for  review,  the  judgment  is  af- 
firmed. 

Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Bail- 
way  Company  v.  Dugan. 

[No;  2»242.    Filed  November  5,  1898.] 

Plbaddto. — Theory, — ^The  court  will  detennine  the  theory  of  a  plead- 
ing from  the  prominent  or  leading  allegations  thereof,    p,  438, 

Special  Verdict.— JSai/road.—/Sfocfc  KUled  on  Right  of  Way. — 
Fences. — Negligence, — ^A  special  verdict  in  an  action  against  a  rail- 
road company  for  killing  stock  that  had  escaped  from  plaintiff's 
pasture,  which  iinds  that  defendant  had  permitted  its  fence  along 
such  right  of  way  to  be  and  remain  out  of  repair  for  one  day  pre- 
ceding the  injury,  and  which  fails  to  find  that  the  stock  escaped  by 
reason  thereof,  is  insufficient  to  establish  actionable  negligence  on 
the  part  of  defendant,    pp,  438-44S, 

From  the  Marion  Superior  Court.  Reversed. 

Byron  K.  Elliott  and  William  F.  Elliott^  for  ap- 
pellant. 

Charles  E.  Barrett^  Henry  Warrum,  Charles  L. 
Solstein  and  William  B.  Hubbard,' for  appellee. 
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CoMSTOCK,  J. — ^The  trial  of  this  cause  was  had  upon 
the  second  paragraph  of  the  complaint.    The  only  part 
of  said  paragraph  which  requires  consideration  is  as 
follows:    "That  on  the  18th  day  of  December,  1894, 
and  for  a  long  time  prior  thereto,  this  plaintiff  was 
engaged  in  farming  said  lands  in  said  section  thirty- 
one,  and  especially  the  land  lying  immediately  adjoin- 
ing the  line  of  railroad  running  through  said  section 
thirty-one.    And  plaintiff  avers  that  there  is  a  public 
highway  running  from  the  center  of  said   section 
thirty-one  north,  and  what  is  known  and  called  the 
^Crawfordsville  Pike'  runs  east  and  west  through  the 
center  of  said  section  thirty-one;  that  about  forty 
rods  east  of  the  west  line  of  said  section  thirty-one 
there  is  a  road  or  public  highway  running  north  and 
south  through  said  section  thirty-one;  that  the  plain- 
tiff resided  on  the  south  side  of  the  defendant's  rail- 
road in  said  section  thirty-one,  and  on  the  west  side 
of  said  north  and  south  road ;  and  on  said  18th  of  De- 
cember, 1894,  plaintiff  was  engaged  in  farming  the 
lands  lying  immediately  north  of  said  defendant's  rail- 
road and  east  of  said  public  highway  running  north 
and  south,  as  aforesaid,  through  said  section;  that 
said  lands  lying  north  of  said  railroad  consisted  of  a 
forty-acre  field,  which  was  then  and  there  used  and 
being  used  by  plaintiff  as  a  pasture  for  his  stock,  con- 
sisting of  horses  and  cattle;  that  defendant  along 
its  said  railroad  has  a  right  of  way  forty  feet  wide  on 
each  side  of  its  track,  and  it  was  then  and  there  the 
duty  of  said  defendant  to  keep  said  right  of  way  se- 
curely fenced;  that  plaintiff's  pasture  field  extended 
to  said  right  of  way.    That  on  the  18th  day  of  De- 
cember, 1894,  this  plaintiff  was  engaged  in  pasturing 
said  lands,  as  he  had  the  lawful  right  to  do,  and 
among  the  stock  so  being  pastured  was  a  chestnut 
sorrel  colt,  two  years  old;  that  wholly  unknown  to 
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this  plaii\tiff  the  defendant  carelessly  and  negligently 
allowed,  sufFered  and  permitted  said  fences  along  its 
right  of  way  and  adjoining  the  pasture  of  the  plaintiff 
to  get  out  of  repair,  so  much  so  that  the  plaintiff's 
said  horse  escaped  from  said  pasture  field  and  got 
upon  the  defendant's  said  right  of  way,  and  followed 
the  same  until  one  of  the  trains  of  the  defendant,  com- 
ing from  the  west  and  on  its  route  to  the  city  of  In- 
dianapolis, drove  said  horse  east  to  said  road  running 
north  from  the  center  of  said  section  thirty-one,  as 
aforesaid.  That  at  the  place  where  said  railroad 
crosses  said  public  highway  running  north  and  south 
from  the  center  of  said  section  thirty-one,  it  is  the 
duty  of  the  defendant  to  maintain  proper  and  suitable 
guards  in  order  that  cattle,  horses,  and  other  stock 
may  not  get  on  said  defendant's  track  and  right  of 
way,  but  the  plaintiff  avers  that  on  the  west  side  of 
said  public  highway  running  north  from  the  center  of 
said  section  thirty-one,  at  which  point  said  public 
highway  intersects  said  public  highway  known  as  the 
^Crawfordsville  Pike,'  the  defendant  carelessly  and 
^negligently  failed  to  keep  and  maintain  any  proper 
cattle-guards,  and  said  place  was  so  carelessly  and 
negligently  kept  and  maintained  that  cattle,  horses, 
and  other  stock  could  with  ease  pass  over  the  same 
without  hindrance.  That  plaintiff's  said  horse  got 
upon  said  highway  north  of  the  defendant's  right  of 
way  and  near  the  center  of  said  section  thirty-one,  and 
started  back  to  the  pasture  whence  ijt  came,  and  the 
defendant,  by  its  agents,  servants,  and  employes, 
while  running  a  locomotive  and  train  of  cars  over 
said  railroad,  negligently  and  carelessly  ran  such  lo- 
comotive and  cars  over,  against,  and  upon  the  plain- 
tiff's said  horse,  and  there  and  thereby,  on  said  18th 
day  of  December,  1894,  crippled,  maimed,  injured,  and 
killed  said  horse."    Issues  were  made,  a  special  ver- 


438        APPELLATE  COURT  OF  INDIANA, 

Cleveland,  Gincmnati,  Chicago  and  St.  Louis  R.W.  Co.  v,  Dagan« 

diet  returned,  upon  which  both  parties  moved  for 
judgment.  The  motion  of  appellee  was  sustained,  that 
of  appellant  overruled,  and  proper  exceptions  re- 
served. The  questions  for  decision  arise  on  the  rulings 
on  these  motions. 

Appellant  contends  that  the  theory  of  the  complaint 
is  that  the  appellant  did  not  maintain  a  fence  along 
the  line  of  its  right  of  way,  and  because  of  that  breach 
of  duty  the  horse  of  appellee  entered  upon  the  track  of 
the  appellant. 

Numerous  decisions  support  the  following  proposi- 
tions: (1)  A  pleading  must  proceed  upon  a  definite 
theory,  and  be  good  on  that  theory,  or  it  will  not  be 
good  at  all.  (2)  Each  theory  must  be  embodied  in  a 
separate  paragraph,  and  no  more  than  one  theory  can 
be  pltaded  in  a  single  paragraph.  (3)  As  only  one 
theory  can  be  contained  in  a  single  paragraph,  the 
court  must  construe  the  pleading  most  strongly 
against  the  pleader,  and  determine  the  theory  from 
the  prominent  or  leading  allegations  of  the  pleading. 
The  following  authorities  are  cited  in  support  of  the 
first  proposition:  Phenix  Ins,  Co,  v.  Rogtrs,  11  Ind. 
App.  72;  Smith  v.  Rosehoom,  10  Ind.  App.  126;  Terre 
Haute,  etc.,  R.  R.  Co.  v.  McCorkle,  140  Ind.  613;  Brem- 
memian  v.  Jennings,  101  Ind.  253;  Feder  v.  Field,  117 
Ind.  386;  Chicago,  etc.,  R.  R.  Co.  v.  Bills,  104  Ind.  13; 
Louisville,  etc.,  R.  W.  Co.  v.  Godman,  104  Ind.  490;  Cole 
Bros.  V.  Wood,  11  Ind.  App.  37.  In  support  of  the  sec- 
ond: Bateman  v.  Snoddy,  132  Ind.  480.  In  support  of 
the  third:  Pittsburgh,  etc.,  R.  W.  Co.  v.  SuUivany  141 
Ind.  83. 

The  specific  breach  of  duty  charged  is  the  failure  to 
fence  at  the  place  where  the  horse  escaped  from  the 
pasture  field.  The  alleged  proximate  result  of  the  fail- 
ure to  fence  was  the  escape  of  the  horse,  and  its  entry 
upon  appellant's  track.    Substantially,  the  averments 
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of  the  complaint  concerning  the  cattle-guard,  are  as 
follows:  The  general  averment  of  duty  of  appellant 
to  maintain  a  suflBcient  cattle-guard,  and  its  failure 
to  perform  such  duty;  that  the  "plaintifif's  horse  got 
upon  said  highway  north  of  defendant's  right  of  way, 
and  near  the  center  of  section  thirty-one;"  that  the 
horse  started  back  to  the  pasture;  that  the  defend- 
ant negligently  and  carelessly  ran  its  locomotive 
against  and  over  said  horse. 

The  condition  of  the  cattle-guard  is  not  shown  to  be 
the  proximate  cause  of  the  injury.  There  is  no  state- 
ment of  fact  showing  that  the  condition  of  the  guard 
was  the  cause  of  the  alleged  injury.  It  is  not  alleged 
that  the  horse  passed  over  the  cattle-guard.  The  par- 
ticular land  is  described.  The  place  of  entry  is  specif- 
ically alleged. 

Looking  to  the  leading  allegations  of  the  complaipt 
to  ascertain  its  theory,  we  conclude  that  the  theory  for 
which  appellant  contends  is  correct. 

Appellee  must,  then,  recover,  if  at  all,  upon  the  find- 
ings of  the  special  verdict  that  the  animal  escaped 
onto  the  right  of  way  at  the  place  particularly  de- 
scribed as  having  been  insecurely  fenced.  Louisvilley 
etc.y  B.  W,  Co.  V.  RenicheVy  8  Ind.  App.  404. 

The  special  verdict  must  contain  every  fact  essential 
to  entitle  the  plaintiff  to  recover,  or  the  judgment 
must  be  for  the  defendant.  Trittipo  v.  Morgan,  99  Ind. 
269;  Dixon  v.  Dufce,  85  Ind.  434;  Waymire  v.  Lank^ 
121  Ind.  1;  Louisville^  etc.,  JB.  W.  Co.  v.  Miller ^  141 
Ind.  683;  Tovm  of  Freedom  v.  NorriSj  128  Ind.  377; 
ONeal  V.  Chicago^  etc.,  R.  W.  Co.,  132  Ind.  110; 
Shipps  V.  Atkinson,  8  Ind.  App.  505. 

Conclusions  in  a  special  verdict  will  be  disregarded. 
Hankey  v.  Downey,  3  Ind.  App.  325;  Chicago,  etc., 
R.W.  Co.  V.  Burger,  124  Ind.  275;  Louisville,  etc.,  R. 
W.  Co.  V.  Balch,  105  Ind.  93. 
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Pacts  must  be  stated  upon  which  the  jury  base  the 
inference  found.  Smith  v.  Wabdsh  R.  R.  Co.,  141  Ind. 
92;  Cincinnati^  etc.,  B.  W.  Co.  v.  OranieSy  136  Ind.  39; 
Keller  v.  Gaskilly  9  Ind.  App.  670;  Walkup  v.  May^ 
9  Ind.  App.  409;  City  of  Bloomington  v.  Rogers^  13 
Ind.  App.  121;  City  of  Bluffton  v.  McAfee,  12  Ind. 
App.  490;  Cleveland^  etc.,  B.W.  Co.  v.  Hadley,  12 
Ind.  App.  616;  Louisville^  etc.,  R.W.  Co.  v.  SearSy 
11  Ind.  App.  654. 

The  facts  found  must  support  the  theory  of  the 
complaint  op  judgment  must  be  given  in  favor  of  de- 
fendant. Chicago,  etc.,  R.  W.  Co.  v.  Burger,  supra; 
Louisvilley  etc.y  B.  W.  Co.  v.  Benickery  supra,  and 
cases  there  cited;  Gregory ,  Admr.,  v.  Cleveland,  etc., 
B.  B.  Co.,  112  Ind.  385;  Bremmerman  v.  Jennings, 
supra;  Price  v.  St.  Louis,  etc.,  B.  W.  Co.,  72  Mo. 
414;  Cincinnati,  etc.,  B.W.  Co.  v.  McLain,  148  Ind. 
188. 

It  must  state  facts  showing  a  breach  of  duty.  €ten- 
eral  statements  that  negligence  exists  are  not  suffi- 
cient. Ultimate  facts  must  be  found.  The  only  find- 
ing is  that  the  fence  was  out  of  repair,  but  this  alone 
would  not  make  the  verdict  good.  The  answers  to  the 
interrogatories  affirmatively  show  that  there  is  no 
evidence  that  the  horse  escaped  from  the  field  and 
entered  on  the  right  of  way  at  the  point  where  the 
fence  is  alleged  to  have  been  out  of  repair.  The  find- 
ings on  this  question  are  as  follows:  "Interrogatory 
6.  Did  the  sorrel  horse  of  the  plaintiff  escape  on  said 
date  from  the  lands  occupied  by  the  plaintiff  through 
or  over  said  fence  dividing  such  land  from  said  defend- 
ant's right  of  way  at  a  point  where  the  same  is  out  of 
repair,  and  enter  the^  defendant's  right  of  way?  An- 
swer. Do  not  know.  Have  no  evidence.  Interroga- 
tory 24.  Where  did  the  chestnut  sorrel  colt  leave 
the  field  or  the  premises  occupied  by  the  plaintiff? 
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Answer:  Do  not  know.  Interrogatory  26.  Were  there 
anv  tracks  or  indications  that  a  horse  op  horses  had 
got  out  of  the  place  where  three  wires  of  the  fence 
sagged  along  the  line  of  the  field  into  which  the  chest- 
nut sorrel  colt  was  turned  on  the  night  of  the  17th 
of  December,  1894.    Answer:    No." 

The  special  verdict  does  not  show  negligence.  Neg- 
ligence will  not  be  presumed.  The  only  statement  is 
that  the  fence  was  out  of  repair,  but  this  alone  would 
not  make  the  verdict  good.  A  railroad  company  is  not 
at  fault  unless  it  fails  to  repair  within  a  reasonable 
time.  Toledo,  etc.,  R.  W.  Co.  v.  Cohen,  44  Ind.  444;  BaA- 
inson  V.  Orand  Trunk  R.W.  Co.,  32  Mich.  322;  Chi- 
cago, etc.,  R.  R.  Co.  V.  Saunders,  85  111.  288;  Hilliard 
v.  Chicago,  etc. ,  R.  W.  Co. ,  37  la.  442 ;  Clardy  v.  St. 
Louis,  etc.,  R.  W.  Co.,  73  Mo.  676;  Murray  Y.Neiv 
York,  etc.,  R.  R.  Co.,  4  Keys  274;  Pittsburgh,  etc., 
R.W.  Co.  V.  Ehy,  55  Ind.  567;  Cleveland,  etc.,  R.  R. 
Co.  V.  Brown,  46  Ind.  90. 

The  finding  upon  this  point  is  (interrogatory  27): 
**When  was  it  first  discovered  that  three  wires  of  said 
fence  sagged  down?  Answer:  About  10  o'clock  a.  m." 

Taking  this  answer  to  mean  that  the  condition  of 
the  fence  was  discovered  on  the  17th  of  December, 
1894,  the  horse  having  been  killed  on  the  night  of  the 
17th  or  18th,  we  cannot  hold,  under  the  foregoing  au- 
thorities, that  it  had  been  permitted  to  remain  out  of 
repair  an  unreasonable  length  of  time  before  the  ac- 
cident 

Counsel  for  appellee  contend  that  the  condition  of 
the  cattle-guard  is  properly  within  the  issue,  and  that 
the  hianner  of  the  injury  was  the  entering  of  the  right 
of  way  over  the  insufficient  guard.  For  the  reasons 
heretofore  given,  we  cannot  concur  in  this  view. 

Api>ellant  was  called  to  answer  as  to  the  fence  be- 


/^ 
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tween  the  right  of  way  and  pasture.  The  answers  to 
interrogatories  show  that  the  horse  was  killed  on  a 
public  highway,  and  that  it  did  not  get  on  the  right 
of  way  where  the  fence  was  out  of  repair.  We  con- 
clude, therefore,  that  the  court  erred  in  sustaining 
appellee's  motion,  and  oyerruling  appellant's  motion 
for  judgment. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  render  judgment  in  favor  of  appellant. 


First  National  Bank  op  Elkhart  v.  Osborne  et  al. 

[No.  2,801.    Filed  November  16,  1807.] 

BmLS  Ain>  Notbs. — Township  Orders. — Assignment. — ^A  note  or  order 
issued  by  a  township  trustee  is  not  commercial  paper,  and  its 
assignment  cannot  cut  off  any  defense  of  the  township  thereto,  p, 
446. 

Township  Teustee.— Poii?cr  to  Bind  Township  for  Purchase  of  Bead- 
ing Circle  Books, — Schools, — Statute  Construued. — A  school  trustee 
('\  has  no  authority  imder  section  5920,  Bums,  R.  S.  1894,  to  bind  his 
school  township  by  a  contract  for  the  purchase  of  reading  circle 
books  for  the  use  of  the  public  schools  of  his  township,    p.  447, 

Fraud. — Township  Trustee. — Representations  as  to  Township  Order. 
— Liability  Of, — A  township  trustee  cannot  be  held  personaUy  liable 
for  the  amount  of  a  township  order,  by  reason  of  a  written  state- 
ment made  by  him  to  the  purchaser  thereof  that  the  order  was  all 
right,  where  such  order  was  on  its  face  void,    pp,  447-44^, 

From  the  Elkhart  Circuit  Court.  Affirmed. 
Henry  C  Dodge,  for  appellant. 

Francis  E.  Baker  and  Charles  W.  Miller,  for  ap- 
pellees. 

Black,  J. — ^The  assignment  of  error  questions  the 
conclusion  of  law  stated  upon  the  facts  found  in  a  spec- 
ial finding.  The  facts  were  stated  in  substance  as  fol- 
lows :  On  the  30th  of  October,  1894,  the  defendant  Ira 
Osborne,  being  a  duly  elected,  qualified,  and  acting 
trustee  of  Jefferson  school  township,  Elkhart  county, 
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Indiana,  assuming  to  act  in  his  said  official  capacity, 
entered  into  an  agreement  with  his  co-defendant, 
George  M.  Ray,  that  the  former  would  execute  to  the 
latter,  and  on  that  day  did  execute  to  him,  a  township 
warrant,  or  order,  set  out  in  the  complaint  herein,  to- 
gether with  two  other  orders  of  |700.00,  each  exactly 
like  the  one  set  out  in  the  complaint  herein,  only  on 
longer  time,  making  f 2,100.00  in  all;  ^^and  for  the  said 
warrant  said  Ray  agreed  to  ship  and  deliver  to  said 
Osborne,  as  said  trustee,  at  a  future  time,  eleven 
'Reading  Circle  Library  Cases,' "  said  first  mentioned 
warrant  being  as  follows: 

^'1700.00.  Goshen,  Ind.,  October  30, 1894.  On  June 
15, 1895,  after  date,  Jefferson  school  township,  of  Elk- 
hart county,  Indiana,  promises  to  pay  to  George  M. 
Ray,  or  bearer,  at  the  State  Bank  of  Goshen,  Indiana, 
seven  hundred  dollars,  with  eight  per  cent,  interest 
per  annum  from  date  until  paid  and  attorney's  fees. 
This  warrant  is  given  for  necessary  school  supplies, 
consisting  of  Reading  Circle  Library,  and  Cases,  to  be 
used  in  the  public  school  houses  of  said  township ;  and 
the  undersigned  trustee  of  said  township  hereby  certi- 
fies that  the  aggregate  amount  of  indebtedness  hereby 
incurred  on  behalf  of  said  township  does  not  exceed 
the  amount  of  funds  on  hand  out  of  which  the  same 
is  payable,  and  the  amount  of  funds  to  be  obtained 
from  the  tax  assessed  against  said  township  for  the 
year  in  which  said  indebtedness  was  incurred. 
[Signed]  Jefferson  School  Township,  Elkhart  county, 
Indiana.    By  Ira  Osborne,  Trustee." 

Said  warrants  were  executed  without  any  other  con- 
sideration than  "the  promise  of  said  Ray  to  ship  and 
deliver  to  said  Osborne,  as  such  trustee,  the  aforesaid 
described  property  for  said  sum  of  money." 

After  the  30th  of  October,  1894,  And  before  the  9th 
of  November,  1894,  said  Ray  did  ship  and  deliver  to 
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said  Osborne,  as  said  trustee,  eleven  library  cases, 
which  were  received  by  said  Osborne,  and  were  im- 
mediately placed  in  the  several  schools  of  said  town- 
ship; and  on  or  before  the  13th  of  November,  1894, 
said  Ray  had  shipped  what  purported  to  be  the  bal- 
ance of  said  property  which  he  had  promised  to  de- 
liver as  aforesaid,  and  the  same  was  then  on  the  way, 
consigned  to  said  Osborne. 

On  the  9th  of  November,  1894,  said  three  orders 
were  offered  for  sale  to  the  appellant,  at  the  city  of 
Elkhart,  Indiana,  and  the  appellant  then  desired  to 
purchase  them,  if  they  were  all  right  and  valid  evi- 
dences of  an  indebtedness  of  said  school  township; 
but  it  did  not  want  to  purchase  them,  or  any  of  them, 
at  any  price,  if  they  were  not  valid  and  representative 
of  any  honest  debt  due  from  said  school  township; 
**and  to  ascertain  whether  said  order,  that  is,  warrant, 
was  valid  and  all  right,  plaintiff  caused  its  cashier, 
W.  H.  Knickerbocker,  to  write  to  said  Osborne,  and 
said  Knickerbocker  did,  then  and  there,  write  said 
Osborne  for  said  purpose,  a  letter  as  follows: 

"First  National  Bank,  Elkhart,  Ind.,  Nov.  9,  1894. 

"Ira  Osborne,  Goshen,  Ind.  Dear  Sir:  We  have  an 
opportunity  to  buy  three  township  warrants  that  you 
gave  to  George  M.  Ray  for  the  Reading  Circles  that 
you  bought  of  him  for  the  use  of  the  schools  in  your 
township.  Are  these  orders  all  right?  Have  you 
the  goods  and  now  using  them?  And  will  there  be 
provision  made  for  their  payment  when  due?  We 
want  to  take  them,  if  they  are  all  O.  K.  and  will  be 
no  trouble  about  them.  Please  answer  at  your  ear- 
liest convenience  on  the  back  of  this  letter.  Stanoip 
enclosed  for  reply.    W.  H.  Knickerbocker,  Cashier." 

To  this  letter  said  Osborne  answered  as  follows: 

"Goshen,  Ind.,  Nov.  12,  1894. 

"Mr.  Knickerbocker:    The  warrants  are  all  O.  K. 
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Part  of  goods  on  hand,  and  some  are  on  the  way.  Ira 
Osborne." 

On  receipt  of  this  answer,  the  appellant,  relying  on 
it  as  being  true,  agreed  with  said  Ray,  on  the  16th  of 
November,  1894,  that  the  appellant  would  purchase 
said  warrant  above  copied,  and  then  and  there  did  pur- 
chase it  of  said  Bay,  who  then  and  there  guaranteed 
the  payment  thereof  in  these  words :  "I  guarantee  the 
payment  of  the  within,  warrant  at  maturity.  [Signed] 
George  M.  Ray." 

Said  Ray  was  then  insolvent,  and  a  nonresident  of 
this  State,  upon  whom  no  service  has  been  had  herein. 
Thereupon,  the  appellant  in  good  faith,  paid  said  Ray 
for  said  order  the  sum  of  f 675.00  Soon  thereafter, 
said  Osborne,  as  such  trustee,  received  what  pur- 
ported to  be  the  remaining  portion  of  said  goods, 
"Which  upon  examination  were  rejected  as  worthless 
and  not  according  to  said  agreement  of  purchase;  and 
said  Osborne  then  removed  from  said  schools  the  cases 
so  received,  which  together  with  what  purported  to  be 
the  books  purchased,  he  had  stored  away  in  a  room  in 
the  city  of  Goshen. 

At  the  maturity  of  said  warrant,  the  appellant  de- 
manded payment  of  said  Osborne,  who  then  continued 
to  be  trustee  as  aforesaid,  but  payment  of  the  warrant 
was  refused  by  said  trustee,  on  the  ground  that  the 
goods  so  shipped  and  received  were  not  according  to 
contract;  and  said  warrant  had  never  been  paid,  and 
there  was  due  thereon,  if  anytMng,  the  sum  of  1706^26. 

The  court  further  stated,  as  a  fact,  that  said  "order 
was  invalid  when  issued,  which  was  then  known  by 
this  defendant."  As  conclusions  of  law  upon  the  fore- 
going f acts,  the  court  stated  "that  the  law  is  with  the 
defendant,  and  that  plaintiff  take  nothing." 

The  contention  on  behalf  of  the  appellant  is  to  the 
effect  that  upon  the  facts  thus  stated,  the  trustee 
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should  be  held  liable  personally  to  the  appellant  for 
deceit.  It  does  not  appear  that  the  trustee  received 
any  portion  of  the  amount  paid  by  the  appellant  for 
the  warrant,  or  that  he  in  any  way  profited  individ- 
ually by  the  transaction  or  any  of  its  circumstances; 
and  if  he  may  be  held  liable  it  must  be  upon  the 
ground  of  fraudulently  inducing  the  appellant  to  pay 
its  money  to  Ray  to  its  damage.  It  is  not  suggested  by 
either  party  that  the  township  was  liable  upon  the 
warrant,  but  the  appellant  proceeds  upon  the  theory 
that  the  trustee  fraudulently  induced  the  appellant  to 
buy  a  warrant  upon  which  the  township  was  not 
liable. 

The  trustee  of  a  school  township  is  a  public  officer. 
His  authority  is  official  and  statutory,  and  all  who 
deal  with  him  as  a  school  trustee  are  charged  with 
notice  of  the  extent  and  limits  of  his  official  authority. 
His  authority  to  execute  promissory  notes  or  warrants 
evidencing  debts  of  the  school  township  is  limited  to 
debts  for  legitimate  school  purposes.  Such  a  note  or 
warrant,  being  payable  out  of  a  particular  fund,  is 
not  commercial  paper,  and  its  assignment  could  not 
cut  off  any  defense  of  the  township.  In  an  action 
against  a  school  township  upon  such  a  note  or  war- 
rant for  school  supplies,  it  is  necessary  for  the  plain- 
tiff to  show  that  the  trustee  was  acting  within  his  offi- 
cial authority,  and  for  such  purpose  it  must  be  made 
to  appear  that  the  supplies  in  question  were  neces- 
sary and  suitable  supplies  for  the  use  of  the  public 
schools  under  his  jurisdiction,  and  the  delivery  to  the 
school  township  and  its  acceptance  of  such  supplies 
must  be  shown.  See  Sheffield  School  Tp.  v.  Andress^ 
66  Ind.  157;  Reeve  School  J)p.  v.  Dodson,  98  Ind. 
497;  Bloomington  School  Tp.  v.  Nafl  School  Fur- 
nishing Co.,  107  Ind.  43;  Honey  Creek  School  Tp.  v. 
BameSy  119  Ind.  213;  JvXian  v.  State,  122  Ind.  68,  73; 


MAY  TERM,  1897— Vol.  18.  447 

First  National  Bank  of  Elkhart  v.  Osborne  et  al. 

Union  School  Tp.  v.  First  Nafl  Bank,  102  Ind.  464; 
Asct  V.  Jackson  School  Tp.y  90  Ind.  101;  State,  ex 
rel.y  V.  HaweSj  112  Ind.  323. 

It  is  provided  in  section  5920,  Bums'  R.  S.  1894 
(4444,  Horner's  R.  S.  1896),  as  follows:  "The  trustees 
shall  take  charge  of  the  educational  affairs  of  their 
respective  townships,  towns,  and  cities.  They  shall 
employ  teachers;  establish  and  locate,  conveniently,  a 
sufficient  number  of  schools  for  the  education  of  the 
white  children  therein;  and  build,  .or  otherwise  pro- 
vide, suitable  houses,  furniture,  apparatus  and  other 
articles  and  educational  appliances  necessary  for  the 
thorough  organization  and  efficient  management  of 
said  schools." 

If  the  trustee  had  authority  to  purchase  the  prop- 
erty mentioned  in  the  warrant,  it  must  be  found  with- 
in the  meaning  of  this  statute.  In  Honey  Creek  School 
Tp.  V.  Barnes,  supra,  it  was  held  that  a  school  trustee 
had  not  authority  to  bind  his  school  township  by  the 
purchase  of  general  text  books  to  be  used  by  the 
pupils  in  the  public  schools  of  the  township.  This 
court  recently,  in  First  National  Bank  v.  Adams  School 
Tp.,  17  Ind.  App.  375,  held  that  a  school  trustee  has 
not  authority  to  bind  his  school  township  by  a  con- 
tract for  the  purchase  of  reading  circle  books,  for  the 
use  of  the  public  schools  of  the  township,  and  that 
such  a  contract  is  void. 

The  trustee  was  not  personally  liable  on  the  war- 
rant; for  it  was  not  his  individual  contract,  but  was 
executed  by  the  school  township  through  the  trustee 
acting  officially.  See  Pine  Civil  Tp.  v.  Huber  Manu- 
facturing Co.,  83  Ind.  121. 

We  are  unable  to  see  in  the  facts  before  us  sufficient 
grounds  for  holding  him  liable  in  an  action  for  de- 
ceit. The  appellant  purchased  the  warrant  as  evi- 
dence of  indebtedness  of  the  school  township,  and  not 
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of  Osborne.  The  warrant  upon  its  face  expressly  and 
plainly  indicated  to  the  appellant^  and  all  others,  that 
it  was  void,  and  that  the  school  township  could  not 
be  held  liable  for  the  price  or  value  of  the  property  for 
which  the  warrant  was  given. 

The  representation  of  Osborne  in  his  aiiswer  to  the 
cashier's  letter  of  inquiry,  that  the  warrants  were  "all 
O.  K."  related  to  them,  not  as  his  individual  con- 
tracts, but  as  evidences  of  indebtedness  of  the  school 
township;  but  his  statement  that,  as  such  evidences, 
the  J  were  "all  O.  K."  or  all  correct,  or  all  right,  was  a 
representation  upon  which  the  appellant  had  no  right 
to  rely,  it  being  bound  to  take  notice  of  the  contents 
of  the  warrants. 

It  was  stated  in  the  special  finding  that  the  "order 
was  invalid  when  issued,  which  was  then  known  by 
this  defendant."  The  court  did  not  state  upon  what 
fact  or  facts  it  based  the  statement  that  the  order  wa:s 
invalid,  but  the  facts  stated  in  the  finding  showed  the 
invalidity  of  the  orders;  and  the  trustee's  knowledge 
of  their  invalidity  with  his  representation  that  they 
were  "all  O,  K.,"  would  not  render  him  liable  for  de- 
ceit to  a  purchaser  who  bought  them  with  the  knowl- 
edge of  their  invalidity  shown  upon  their  face. 

As  to  the  answer  of  the  trustee  that  part  of  the 
goods  were  on  hand  and  some  of  them  were  on  the  way, 
it  does  not  appear  that  it  was  false,  but  on  the  con- 
trary it  appears  to  have  been  true.  If  the  warrant 
upon  its  face  had  shown  that  it  was  given  for  property 
in  the  purchase  of  which  the  trustee  could  make  his 
school  township  liable,  the  inquiry  would  arise 
whether  the  appellant  would  not  be  bound,  by  Os- 
borne's answer  to  the  cashier,  to  take  notice  that  the 
warrants  were  given  for  property  which  was  not  de- 
livered and  accepted.  But  as  the  warrant  carried 
with  it,  as  a  part  of  its  terms,  notice  to  all  persons  that 
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it  was  void,  and  that  no  liability  could  attach  to  the 
school  township  upon  it,  or  for  the  goods  for  which  it 
waft  given,  its  invalidity,  known  by  the  trustee  when 
he  issued  it,  and  his  separate  false  representation  that 
it  was  "all  O.  K.,"  could  not  render  him  personally 
liable  for  deceit  to  one  who  purchased  it  with  knowl- 
edge that  it  was  void. 
The  judgment  is  affirmed. 


The  Western  Assurance  Company  r.  McCarty. 

[No.  2,210.    Filed  November  17,  1807.J 

PLBADmo. — Action  or  Defense  Founded  on  Written  Contract. — ^When- 
ever an  action  or  defense  is  founded  upon  a  written  contract,  the 
original  or  a  copy  thereof  must  be  filed  with  the  complaint  or  an- 
swer,   p.  451. 

Same. — Exhibit. —Whsr^  a  pleadii^ig  is  founded  upon  a  written  con- 
tract, a  copy  of  which  is  filed  as  an  exhibit,  the  pleading  must  con- 
tain some  reference  to  the  exhibit,  that  its  identity  may  be  estab- 
lished,   p.  451. 

Same. — Amended  Complaint. — An  amended  complaint  takes  out  of 
the  record  the  original,  together  with  the  exhibits  which  were  made 
a  part  thereof,    p.  4^2. 

Inbxtbange. — A88ignm£nt  of  Policy  by  Parol. — A  fire  insurance  policy 
may  be  assigned  by  parol,    p.  4^2. 

PLBADma. — Complaint  on  Fire  Insurance  Policy. — In  an  action  on  a 
fire  insurance  policy  it  is  necessary  that  it  be  alleged  in  the  com* 
plaint  that  the  plaintiff  was  the  owner  of  the  property  insiu*ed  and 
destroyed,    p.  4^2. 

Special  Verdict.— W;ien  If  Does  Not  Cure  Defective  Complaint.— 
A  special  verdict  will  not  render  harmless  a  defective  complaint 
where  the  defect  consists  in  the  entire  omission  of  a  fact  essential 
to  the  cause  of  action,    jp.  455. 

INBUBANOE. — Waivcr  of  Proof  of  Fire  Loss. — Written  proof  of  loss 
required  by  a  fire  insurance  policy  is  waived,  where  the  general  ad- 
justing agent  of  the  company  procured  from  the  insured  a  list«nd 
value  of  the  property  destroyed,  and  afterwards  refused  to  pay  the 
loss  solely  on  the  ground  that  the  property  destroyed  was  mort- 
gaged,   pp.  45S-457 

From  the  Pike  Circuit  Court.     Reversed. 
Vol.  18—29 
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Smiley  N.  Chambers,  Samuel  O.  Pickens  and  Charles 
W.  MooreSj  for  appellant. 
E.  P.  Richardson  and  A.  H.  Taylor,  for  appellee. 

OOMSTOCK,  J. — Action  brought  by  appellee  against 
appellant  upon  a  policy  of  fire  insurance  executed  by 
appellant,  insuring  certain  personal  property  belong- 
ing to  one  James  W.  Kelly,  who  assigned  said  policy 
and  claim  to  appellee,  who  brought  suit  upon  the 
same,  making  said  Kelly  a  co-defendant.  Issues  were 
formed  and  tried  upon  an  amended  complaint.  To  the 
complaint  appellant  filed  an  answer  in  two  para- 
graphs. First,  general  denial;  second,  the  incum- 
brance by  mortgage  whereby  the  provisions  of  the  pol- 
icy were  violated  and  the  policy  rendered  void. 

To  the  second  paragraph  of  answer  the  appellee  re- 
plied in  three  paragraphs.  First,  general  denial ;  sec- 
ond, that  defendant  company  had  knowledge  of  the  in- 
cumbrance and  thereby  waived  that  provision  of  its 
policy;  the  third  charges  fraud  against  defendant  in 
receiving  premiums  for  the  policy,  knowing  at  the 
time  that  the  property  insured  was  incumbered  with  a 
chattel  mortgage.  Defendant  Kelly  was  defaulted 
and  the  cause  submitted  to  the  court  for  trial  without 
the  intervention  of  a  jury. 

At  the  request  of  the  defendant  the  court  made  a 
special  finding  of  facts  and  stated  conclusions  of  law 
thereon.  Some  days  after  the  trial  of  the  cause,  and 
while  the  court  had  the  same  under  advisement,  leave 
was  granted  plaintiff  to  file  an  additional  paragraph 
of  complaint,  to  which  ruling  appellant,  at  the  proper 
time,  excepted  and  filed  its  bill  of  exceptions.  The 
cause  was  then  continued  until  the  following  term  of 
court,  when  the  court  filed  special  findings  and  conclu- 
sions of  law  thereon.  Appellant  excepted  to  each  of 
the  conclusions  of  law.  Judgment  was  rendered  upon 
the  finding  of  facts  and  conclusions  of  law,  in  favor  of 
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plainfiflf.  Defendant's  motion  for  a  new  trial  was 
overruled. 

The  first,  second,  third,  and  fourth  assignments  of 
error  question  the  sufficiency  of  the  complaint;  the 
fifth  is  that  the  court  erred  in  its  conclusions  of  law 
stated  upon  the  findings,  and  each  of  them;  the  sixth, 
that  the  court  erred  in  rendering  judgment  for  the 
plaintiff  against  the  defendant,  the  Western  Assuiv 
ance  Company;  the  seventh,  the  court  erred  in  over- 
ruling defendant,  the  Western  Assurance  Company^ 
motion  for  a  new  trial. 

To  the  sufficiency  of  the  complaint  appellant  makes 
three  objections:  (1)  That  no  exhibit  was  filed  there- 
with, and  the  policy  was,  in  no  legal  way,  made  a  part 
thereof;  (2)  it  appearing  from  the  averments  of  the 
amended  complaint  that  James  W.  Kelly,  the  insured, 
had  sold  and  assigned  the  policy  of  insurance  and  the 
claim  arising  thereunder  from  said  loss,  to  the  plain- 
tiff by  delivery,  that  if  it  is  taken  as  an  averment  that 
the  policy  had  been  assigned  to  the  plaintiff  by  Kelly, 
the  complaint  is  bad  because  it  does  not  set  out  the  as- 
signment or  indorsement  by  which  the  policy  was 
transferred;  (3)  that  there  is  no  averment  in  the  com- 
plaint that  Kelly,-  at  the  time  of  the  loss  by  fire,  was 
the  owner  of  the  property  insured  and  alleged  to  have 
been  destroyed. 

As  to  the  first  objection,  whenever  an  action  or  de- 
fense is  founded  upon  a  written  contract,  the  original 
or  a  copy  thereof  must  be  filed  with  the  complaint  or 
answer.  Sinker ,  Davis  d  Co.  v.  Fletcher,  61  Ind.  276; 
Petty  V.  Boardy  etc.,  70  Ind.  290. 

The  pleading  must  contain  some  reference  to  the  ex- 
hibit filed  therewith  that  the  identity  of  the  exhibit 
may  appear.  Bennett  v.  Wainupright,  16  Ind.  211 ;  Peo- 
rittj  etc.y  Ins.  Co.  v.  Walser,  22  Ind.  73,  81. 

An  amended  takes  the  place  of  an  original  com- 
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plaint.  With  the  original  complaint,  which  is  in  the 
record,  a  copy  of  the  i)olicy  was  filed  as  an  exhibit 
When  the  amended  complaint  was  filed,  the  original 
complaint  went  ont  of  the  record,  together  with  the 
exhibits  which  were  made  a  part  thereof.  Britz  v. 
Johnsotij  65  Ind.  561 ;  Westerman  v.  Foster ^  57  Ind.  408; 
Weaver  v.  Apple,  147  Ind.  304. 

The  record  discloses  that  the  policy  was  not  made  a 
part  of  the  second  paragraph  of  the  amended  com- 
plaint. The  demurrer  should  therefore  have  been  stw- 
tained. 

The  second  objection  urged  to  the  complaint  is, 
that  neither  the  first  nor  second  paragraphs  of  the 
amended  complaint  sets  out  an  assignment  by  Kelly 
of  the  policy.  The  allegation  referred  to,  is,  "that 
after  said  fire  and  before  the  bringing  of  this  action, 
the  said  defendant,  James  W.  Kelly,  for  value  re- 
ceived, sold  and  assigned  the  policy  in  suit,  and  the 
claim  arising  thereunder  by  reason  of  said  loss  by  fire 
to  the  plaintiff  herein  by  the  delivery  of  said  policy." 
This  was  a  claim  which  could  be  assigned  by  delivery, 
which  assignment  would  give  the  assignee  authority 
to  bring  suit  thereon,  making  the  assignor  or  the  in- 
sured, a  party  defendant.  A  contract  of  insurance 
may  be  assigned  in  parol.  Oerman-American  Ins.  Co,  v. 
SanderSy  17  Ind.  App.  134,  and  the  authorities  there 
cited.    The  objection  was  not  well  taken. 

The  third  objection  to  the  complaint  is,  that  it  con- 
tains no  averment  in  either  paragraph  that  Kelly  at 
the  time  of  the  fire  was  the  owner  of  the  property  in- 
sured and  destroyed.  It  has  been  held  in  a  number  of 
cases  that  this  is  a  necessary  averment.  Aurora  Fire 
Ins.  Co.  v.  Johnson  J  46  Ind.  815;  Home  Ins.  Co.  v. 
Dukey  75  Ind.  535;  Aetna  Ins.  Co.  v.  KittleSy  81  Ind. 
96;  Indiana  Live  Stock  Ins.  Co.  v.  Bogemahy  4  Ind. 
App.  237;  Aetna  Ins.  Co.  v.  Blacky  80  Ind.  513. 
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For  this  reason,  also,  the  demurrer  should  have 
been  sustained.  Nor  can  we  say  that  the  absence  of 
this  averment  of  a  substantive  material  fact  was 
harmless  because  the  court  made  a  special  finding  of 
facts.  We  do  not  understand  that  the  decisions  of  the 
supreme  and  of  this  court  to  the  effect  that  an  error 
in  overruling  a  demurrer  to  a  defective  complaint  is 
harmless,  when  there  is  a  special  finding  of  facts,  to 
mean  that  all  defects  in  pleadings  are  thus  cured. 
Hackney,  J.,  speaking  for  the  court,  said,  in  Jones  v. 
easier,  139  Ind.  382,  388:  "Verdicts  do  not  cure  de- 
fects which  consist  in  the  entire  omission  of  facts  es- 
sential to  a  cause  of  action."  See,  also.  Western  Assur- 
ance Co.  V.  Koontz,  17  Ind.  App.  54;  Rhodes  v.  Hilligoss, 
Bee,  16  Ind.  App.  478. 

This  is  not  an  instance  of  a  defective  averment,  but 
the  entire  omission  of  a  necessary  averment.  Nor  can 
a  cause  be  said  to  have  been  fairly  tried  if  there  be  a 
finding  of  the  existence  of  a  material  fact  which  was 
not  averred  in  the  complaint,  and  which  was  not 
therefore  put  in  issue.  See,  also.  Lake  Shore,  etc.,  B. 
W.  Co.  V.  Kurtz,  10  Ind.  App.  68. 

For  these  reasons  the  judgment  of  the  trial  court 
must  be  reversed,  but,  as  the  question  of  the  waiver  of 
proof  of  loss  discussed  by  counsel  is  likely  to  arise 
upon  another  trial,  we  pass  upon  it  at  this  time. 

Counsel  for  appellant  contend  that  the  preliminary 
findings  of  •the  court  do  not  show  facts  to  warrant  the 
ultimate  finding  that  the  defendant  waived  the  mak- 
ing of  proofs  of  loss.  The  condition  in  the  policy  as  to 
proof  of  loss  reads  as  follows:  "If  fire  occur,  the  in- 
sured shall  give  immediate  notice  of  any  loss  thereby 
in  writing  to  this  company,  protect  the  property  from 
further  damage,  etc;,  and  within  sixty  days  after  the 
fire,  unless  such  time  is  extended  in  writing,  by  this 
company,  shall  render  a  statement  to  the  company 
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signed  and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the  time  and 
origin  of  the  fire,  the  interest  of  the  insured  and  all 
others  in  the  property,  the  cash  value  of  each  item 
thereof,  and  the  amount  of  loss  thereon,"  etc.,  etc. 

After  finding  the  defendant  was  a  foreign  corpora- 
tion with  its  domicile  at  Toronto,  Canada,  and  that  one 
Ashby  was  the  local  agent  of  the  appellant  at  Peters- 
burg, where  the  property  insured  was  situate,  who 
issued  the  policy  in  suit  to  Kelly,  with  authority  to 
solicit  business  and  issue  policies  in  its  behalf,  that  in 
all  matters  relating  to  losses  incurred  by  the  defend- 
ant he  communicated  directly  with  Benjamin  A.  Rich- 
ardson, who  was  the  general  adjusting  agent  for  ap- 
pellant for  the  State  of  Indiana,  located  at  Indianap- 
olis, with  full  authority  to  adjust  all  losses  on  policies 
issued  in  said  State,  finds  that  ^^on  the  afternoon  of 
the  day  of  said  fire  said  Kelly  orally  notified  said 
Ashby  thereof,  and  that  said  Ashby  immediately  gave 
notice  in  writing  of  said  fire  to  said  Richardson,  ad- 
justing agent  of  the  defendant  at  Indianapolis,  and  to 
the  defendant  at  Toronto,  Canada."  "That  on  the  28th 
day  of  February,  1895,  said  Richardson  came  to  Pe- 
tersburg and  as  such  adjusting  agent  held  a  personal 
interview  with  said  Kelly  and  questioned  him  as  to 
the  origin  of  said  fire,  and  called  upon  him  to  name 
the  items  of  property  and  the  value  of  each  that  was 
destroyed  by  said  fire,  and  as  said  Kelly  named  each 
item  and  the  value,  the  same  was  written  down  by 
said  Richardson,"etc.,  "giving  the  list  and  value  of  the 
property.''  That  after  making  said  list,  said  Richard- 
son and  Kelly  went  to  Washington,  Indiana,  where 
plaintiff  resided,  taking  said  list  with  them,  and  on 
the  next  day  plaintiff  demanded  of  said  agent,  Rich- 
ardson, the  money  due  upon  said  policy  and  claim,  in- 
forming him  that  it  belonged  to  him,  plaintiff,  and 
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that  he  held  a  mortgage  on  said  property  at  the  time 
it  was  destroyed  by  fire.  Whereupon  said  Kichardson 
refused  to  pay  the  same  or  any  part  thereof  on  account 
of  said  mortgage,  and  said  that  it  was  the  first  that  he 
or  the  defendant  had  heard  of  any  mortgage  upon 
said  property.  That  the  objection  made  to  paying 
said  claim  was  solely  upon  the  ground  of  the  existence 
of  said  mortgage.  That  no  notice  or  proof  of  loss  has 
ever  been  furnished  by  said  Kelly  or  the  plaintiff,  ex- 
cept as  hereinbefore  stated.  From  these  findings,  the 
court  found  that  the  defendant  corporation,  on  the  1st 
day  of  March,  before  the  bringing  of  this  suit,  had 
waived  the  proof  of  loss  required  by  the  policy.  That 
the  conditions  of  the  policy  as  to  proof  of  loss  may  be 
waived,  either  expressly  or  by  implication,  must  be 
conceded.  Such  waiver  may  be  created  by  acts  or  dec- 
larations. Moffitt  V.  Phenix  Insurance  Co.,  11  Ind.  App. 
233:  German-American  Ins.  Go.  v.  SanderSy  supra,  and 
authorities  there  cited. 

The  requirements  of  a  policy  have  been  held  to  be 
waived  in  numerous  cases  in  which  the  facts  are  anal- 
ogous to  those  found  in  the  case  before  us. 

In  FisJier  v.  Crescent  Ins.  Co.,  33  Fed.  544,  a  suit  for 
loss  under  an  insurance  policy  which  provided  that 
the  insured  should  give  notice  in  writing  forthwith  of 
his  loss  to  the  company,  it  was  held,  the  evidence 
showing  that  the  plaintiff,  the  evening  after  the  de- 
struction of  his  property  by  fire,  gave  notice  to  the  lo- 
cal agents  of  the  defendant,  who  at  once  communi- 
cated the  facts  to  the  general  agent,  who,  in  a  short 
time  afterward,  acknowledged  receipt  of  the  letter 
and  promised  to  send  an  examiner  to  investigate  and 
adjust  the  matter,  that  such'  notice  was  sufficient 
when  given  With  due  diligence,  and  that  where  the  in- 
vestigating agent  thereafter  made  an  examination  of 
the  premises  and  had  written  a  letter  to  the  plaintiff 
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denying  the  liability  of  the  company^  and  making  a 
direct  and  positive  refusal  to  pay,  and  setting  forth 
the  ground  and  reason  of  sueh  refusal,  that  the  proof 
of  loss  had  been  waived  by  the  conduct  of  the  investi- 
gating agent. 

In  Noyes  Y.Washington  County  Mutual  Ins.  <7o.,  30  Vt. 
659,  it  was  held  that,  notwithstanding  the  conditions 
of  a  fire  insurance  policy  required  the  insured  to  fur- 
nish the  insurers  with  a  notice  and  some  proof  of  the 
loss  within  a  specified  time  after  its  occurrence,  still 
if  the  insurers  make  no  objection  to  the  want  of  the 
particular  form  of  proof,  but  proceed  to  reject  the 
claim  of  the  insured  wholly  upon  other  grounds,  they 
would  be  regarded  as  thereby  waiving  a  compliance 
with  the  requirements  of  the  policy  in  that  respect. 

In  the  case  last  mentioned  the  insured  was  informed 
by  the  secretary  of  the  company  that  his  claim  had 
been  rejected  for  the  reason  that  the  policy  had  been 
canceled  for  non-payment  of  assessments,  the  court 
saying:  "This,  we  think,  was  clearly  a  waiver  of  any 
right  the  defendants  had  by  virtue  of  the  by-laws  to 
insist  upon  any  particular  form  of  notice,  or  kind  of 
proof." 

Aetna  Ins.  Co.  v.  Bparks,  62  Ga.  187,  was  a  suit 
brought  under  a  policy  issued  by  the  Aetna  Insurance 
Company  to  recover  for  the  destruction  of  property  in- 
sured thereby.  The  trial  court  gave  the  following  in- 
struction to  the  jury,  to  which  the  defendant  corpora- 
tion excepted:  "If  the  loss  by  fire  occurred,  and  the 
defendant,  or  its  authorized  agent,  had  notice  of  the 
fact,  and  he  viewed  the  premises,  and  an  appraisement 
was  agreed  on,  or  had,  and  the  matter  discussed,  and 
papers  prepared  and  presented  relative  to  the  loss, 
and  these  negotiations  were  interrupted,  or  termi- 
nated, by  an  unconditional  announcement  from  the 
defendant,  or  its  agent,  to  the  other  party  that  the  de- 
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fendant  would  not  pay,  because  of  want  of,  or  defect 
of,  title,  or  some  question  relative  to  the  assignment  of 
the  policy,  and  making  no  allusion  to  any  other  objec- 
tion, this  would  be  the  absolute  refusal  to  pay  meant 
by  the  law,  and  would  be  a  waiver  by  the  defendant, 
of  all  conditions  as  to  notice  and  preliminary  proof  of 
loss."  Upon  appeal,  the  supreme  court  held  the  in- 
struction to  be  in  accordance  with  the  law. 

In  the  case  of  Whittle  v.  Farmville  Ins.  and  Banking 
Co.j  3  Hughes,  421,  the  court  held  that  where  a  local 
agent  of  the  fire  insurance  company,  after  a  fire,  made 
out  and  forwarded  for  the  insured,  proofs  of  loss  nx)t 
entirely  in  compliance  with  the  requirements  of  the 
policy,  and  the  company  afterwards  objected  to  pay- 
ment upon  other  grounds  than  such  irregularity  in 
the  proof  of  loss,  that  the  company  thereby  waived  all 
objeotions  on  that  score. 

In  McBride  v.  Republic  Fire  Ins.  Co.,  30  Wis.  562,  it 
was  held  that  when  the  agent  of  the  insurance  com- 
pany, after  examining  upon  the  spot,  the  circum- 
stances attending  the  loss,  told  plaintiffs  that  he 
could  not  recommend  the  company  to  pay  the  loss  (for 
certain  reasons),  that  such  conduct  and  declarations 
was  denial  of  all  liability  on  the  part  of  the  company 
and  a  waiver  of  its  rights  to  demand  the  usual  proofs 
of  loss.  In  the  above  case,  one  of  the  defenses  set  up 
by  the  insurance  company  rested  upon  the  ground 
that  the  insured,  in  the  written  application,  falsely 
represented  that  they  were  the  owners  in  fee  simple 
of  the  real  estate  upon  which  the  store  building  in- 
sured was  situated,  whereas,  in  fact,  the  title  was  not 
in  them. 

.  The  expressions  of  the  Supreme  Court  of  this  State 
in  Aetna  Ins.  Co.  v.  Shryer,  85  Ind.  362,  and  Bowlus  v. 
Phenix  Ins.  Co.,  133  Ind.  106,  120,  are  in  line  with  the 
authorities  hereinbefore  cited.    In  the^two  cases  last 
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mentioned;  numerous  authorities  are  collected.  They 
are  all  to  the  effect  that  in  cases  like  the  one  under 
consideration,  a  waiver  may  be  implied  from  the  facts 
and  circumstances.  See,  also,  1  Joice  on  Insurance, 
sec.  589,  and  the  authorities  there  cited. 

Payment  in  the  case  at  bar  having  been,  in  effect, 
refused  alone  because  of  incumbrance  on  the  property 
by  mortgage,  proof  of  loss  would  have  been  unavail- 
ing, and  in  the  language  of  the  court  in  Norwich  &  New 
York  Transportation  Co.  v.  Western  Mass.  Ins.  Co.,  34 
Conn.  561,  "Presentation  of  proofs  under  such  circum- 
stances was  of  no  importance  to  either  party,  and  the 
law  rarely,  if  ever,  requires  the  observance  of  an  idle 
formality,  especially  after  the  party  for  whose  benefit 
the  original  stipulation  was  made,  has  rendered  con- 
formity thereto  unnecessary  and  practically  superflu- 
ous." See,  also,  Phenix  Ins.  Co^  v.  Searles  (Ga.)  27  S.  E. 
779.  The  facts  found  show  a  waiver  of  proof  of  loss. 
The  other  alleged  errors  are  not  likely  to  occur  upon  a 
second  trial,  and  we  do  not  pass  upon  them. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  sustain  the  demurrer  to  the  amended  com- 
plaint, and  for  other  proceedings  not  inconsistent  with 
this  opinion. 

Anderson  Driying  Park  Association  et  al.  v. 

Thompson  et  al. 

[No.  S,246.    Filed  November  17.  1897.] 

LiSNS. — Work  and  Labor. — Statute  Construed, — Section  7058,  BumsT 
R.  S.  1894,  providing  that  "all  debts  due  for  manual  or  mechanical 
labor  shall  be  a  preferred  claim  in  all  cases  against  any  individual, 
copartnership,  corporation  or  joint  stock  company,  where  the  prop- 
erty thereof  shall  pass  into  the  hands  of  an  assignee  or  receiver." 
applies  to  persons  working  for  wages  or  salary  and  does  not  apply 
to  contractors  for  work  and  labor  done  by  their  servants  and  em* 
ployes. 

From  the  Madison  Circuit  Court.     Reversed. 
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John  W.  Lovett  and  Henry  C.  Ryan^  for  appellants. 

-HT.  W.  Taylor^  C.  K.  Bagot  and  T.  Bagoty  for  ap- 
pellee. 

Henley,  J. — Appellees  began  this  action  in  the 
lower  court  against  appellants  by  a  complaint  in  one 
paragraph.  The  allegations  of  the  complaint  are  in 
substance  as  follows :  That  appellees  are  partners  un- 
der the  firm  name  and  style  of  Jas.  A.  Thompson  & 
Son;  that  appellants,  The  Anderson  Driving  Park  As- 
sociation, is  a  corporation  organized  under  the  laws  of 
the  State  of  Indiana;  that  appellant  Flavius  J.  Jack- 
sofi  is  the  receiver  of  said  corporation,  acting  under 
the  authority  of  the  circuit  court  of  Madison  county, 
Indiana;  that  the  appellant,  N.  C.  McCuUough  &  Co., 
is  a  corporation;  that  said  Anderson  Driving  Park  As- 
sociation (hereinafter  called  association)  is  indebted  to 
appellees,  as  such  firm,  for  labor  done  and  performed 
and  material  furnished  in  the  construction  of  barns  ^and 
making  improvements  on  the  property  and  real  estate 
of  said  association  at  the  special  instance  and  request 
of  said  association,  in  the  sum  of  |2,567.00,  a  bill  of 
particulars  of  which  is  made  a  part  of  the  complaint; 
that  the  sum  of  $2,135.65  of  said  before-mentioned  in- 
debtedness is  for  manual  and  mechanical  labor  done 
and  furnished  by  appellees  for  the  said  association,  a 
bill  of  particulars  of  which  is  filed  with  the  complaint; 
that  all  of  said  indebtedness  is  due  and  unpaid;  that 
the  property  and  affairs  of  said  association  are  now  in 
the  hands  of  said  Jackson  as  receiver;  that  said  re- 
ceiver has  in  his  hands  a  large  amount  of  money  and 
real  estate,  the  property  of  said  association;  that  the 
said  indebtedness  for  said  manual  and  mechanical  la- 
bor is  a  preferred  debt  and  claim  against  said  associa- 
tion and  said  receiver,  and  a  first  lien  upon  the  prop- 
erty, money  and  credits   of   said  association  in  the 
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hands  of  said  receiver;  that  appellant,  N.  C.  McCul- 
lough  &  Co.,  has  and  holds  a  mortgage  on  and  against 
said  real  estate  which  it  claims  and  asserts  is  superior 
and  prior  to  the  lien  of  the  appellees'  said  claim; 
that  said  receiver  is  about  to  sell  the  said  real  estate 
in  his  said  hands,  as  such  receiver,  and  apply  the  pro- 
ceeds of  such  sale  to  the  payment  of  said  mortgage  of 
N.  C.  McCuUough  &  Co.,  in  preference  to,  and  in  exclu- 
sion of,  said  appellees'  claim.  The  prayer  of  appel- 
lees' complaint  is  as  follows:  "Wherefore  plaintifFs 
pray  judgment  in  the  sum  of  three  thousand  dollars 
($3,000.00)  against  the  said  defendants.  The  Anderson 
Driving  Park  Association  and  said  Jackson  as  de- 
ceiver, and  that  the  sum  and  amount  thereof  on  ac- 
count of  said  labor,  to  wit:  the  sum  of  twenty-one 
hundred  and  thirty-five  and  sixty-five-hundredths  dol- 
lars, be  declared  a  preferred  claim  against  said  de- 
fendants prior  to  and  superior  to  the  lien  of  said  mort- 
gage held  by  the  said  defendant,  N.  C.  McCullough  8c 
Co.,  and  all  other  claims  and  debts  against  said  de- 
fendants, and  that  said  receiver  be  ordered  and 
directed  to  pay  the  same  out  of  any  money  now  in  his 
hands  belonging  to  said  Driving  Park  Association  or 
which  may  come  into  his  hands  by  reason  of  the  sale 
of  said  real  estate,  or  otherwise,  before  any  other 
claim  of  any  kind  or  class,  and  for  all  proper  relief." 

The  appellants  answered  jointly,  denying  the  mate- 
rial allegations  of  the  complaint.  The  cause  was  sub- 
mitted to  the  court  for  trial.  There  was  a  finding  and 
judgment  for  appellees.  The  finding  and  judgment 
of  the  court  was  as  follows:  "That  there  is  due 
them  (plaintiffs)  and  they  should  recover  on  the  ac- 
count in  suit,  of  and  from  the  defendant.  The  Ander- 
son Driving  Park  Association,  the  sum  of  $2,567.00, 
together  with  their  costs  and  charges  herein  laid  out 
and  expended,  taxed  at  f ,  and  that  the  sum 
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of  $2,135.64  of  said  claim  and  account  is  due  for  and 
on  account  of  manual  and  mechanical  labor  done,  per- 
formed, and  furnished  by  the  plaintiffs  for  the  said  de- 
fendant Driving  Park  Association;  that  the  said  asso- 
ciation is  a  corporation,  and  its  property  and  affairs 
have,  prior  to  the  commencement  of  the  suit,  and  was 
at  the  time  of  the  commencement  of  the  same,  and  are 
now,  in  the  hands,  control  and  possession  of  the  said 
receiver  and  defendant  Flavins  J.  Jackson;  that  the 
said  claim  for  labor  is  a  preferred  claim  against  the 
said  association,  and  should  be  paid  by  the  said  re- 
ceiver from  the  property  and  assets  of  said  corpora- 
tion before  any  other  claim  or  demand,  save  and  ex- 
cept the  reasonable  and  legitimate  costs  of  said  receiv- 
ership is  paid.  It  is  therefore  considered,  decreed  and 
ordered  by  the  court  that  the  plaintiffs  recover  of  and 
from  the  defendant,  The  Anderson  Driving  Park  Asso- 
ciation, the  sum  of  two  thousand  five  hundred  and  six- 
ty-seven dollars,  and  that  the  sum  of  two  thousand 
one  hundred  and  thirty-five  and  sixty-four-hundredths 
dollars  ($2,135.64)  thereof  is  a  lien  upon  all  the  prop- 
erty and  assets  of  said  corporation  in  the  hands  of 
said  receiver,  the  said  defendant  Flavins  J.  Jackson, 
prior  and  superior  to  all  other  claims  and  demands, 
save  and  except  the  reasonable  costs  of  said  receiver- 
ship, and  prior  and  superior  to  the  lien  of  the  mort- 
gage held  and  owned  by  the  defendant  N.  C.  McCul- 
lough  &  Company,  and  the  said  Flavins  J.  Jackson,  as 
such  receiver, is  ordered  and  directed  to  pay  all  moneys 
in  his  hands  or  which  may  come  to  his  hands  belonging 
to  said  trust,  to  the  payment  and  discharge  of  said  de- 
mand of  two  thousand  one  hundred  and  thirty-flve 
and  sixty-four-hundredths  dollars  ($2,135.64)  before 
any  other  claim  or  demand  is  paid,  and  before  any 
money  is  paid  on  any  other  claim  or  demand,  save  and 
except  the  reasonable  and  legitimate  coats  of  said  re- 
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ceivership,  until  said  claim  of  plaintiff  to  the  amount 
and  sum  of  ¥2,135.64  is  fully  paid  and  satisfied,  and 
that  the  remainder  and  residue  of  said  judgment  be 
paid  by  said  receiver  in  due  course  of  administration 
of  his  said  trust/' 

Appellants  each  filed  separate  motions  for  a  new 
trial,  and  a  joint  motion  of  all  the  appellants  for  a  new 
trial  was  filed.  These  motions  were  all  overruled  by 
the  lower  court.  Appellants  have  jointly  and  sever- 
ally assigned  error  to  this  court.  The  assignments  of 
error  each  raise  the  same  questions,  and  contain  two 
specifications:  1st,  that  the  complaint  in  this  cause 
does  not  state  facts  suflScient  to  constitute  a  cause  of 
action  against  this  appellant;  and,  2d,  that  the  lower 
court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  suflBiciency  of  the  complaint  as  to  any  of  the  ap- 
pellants was  not  tested  by  demurrer  in  the  lower 
court 

The  statutes  under  which  appellees  seek  to  have 
their  claim  preferred  as  against  the  mortgage  of  ap- 
pellant N.  C.  McCullough  &  Company  reads  as  follows: 
**That  every  company,  corporation  or  association  now 
existing,  or  hereafter  organized  and  doing  business  in 
this  State,  shall,  in  the  absence  of  a  written  contract 
to  the  contrary,  be  required  to  make  full  settlement 
with,  and  full  payment  in  money  to,  its  employes,  en- 
gaged in  manual  or  mechanical  labor,  for  such  work 
and  labor  done  or  performed  by  said  employes  for 
such  company,  corporation  or  association  at  least 
once  in  every  calendar  month  of  the  year."  Section 
7056,  Burns'  R.  S.  1894.  "If  any  company,  corporation 
or  association  shall  neglect  to  make  such  payment, 
such  employe  may  demand  the  same  of  said  company, 
corporation  or  association,  or  any  agent  of  said  com- 
pany, corporation  or  association,  upon  whom  sum- 
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mons  might  be  issued  in  a  suit  for  such  wages,  and  if 
said  company,  corporation  or  association  shall  neglect 
to  pay  the  same  for  thirty  days  thereafter,  said  com- 
pany, corporation  or  association  shall  be  liable  to  a 
I)enalty  of  one  dollar  for  each  succeeding  day,  tov  be 
collected  by  such  employe  in  a  suit  (together  with  rea- 
sonable attorneys'  fees  in  said  suit)  for  said  wages 
withheld.  Provided,  That  said  penalty  shall  in  no  in- 
stance exceed  twice  the  amount  due  and  withheld." 
Section  7057,  Burns'  R.  S.  1894. 

"All  debts  due  any  person  for  manual  or  mechanical 
labor  *shall  be  a  preferred  claim  in  all  cases  against 
any  individual,  co-partnership,  corporation  or  joint 
stock  company  where  the  property  thereof  shall  pass 
into  the  hands  of  an  assignee  or  receiver,  and  such  as- 
signee or  receiver,  in  the  distribution  and  payment  of 
the  debts,  shall  be  required  to  first  pay  in  full  all  debts 
due  for  manual  or  mechanical  labor  before  paying  any 
other,  except  the  legitimate  costs  and  expenses."  Sec- 
tion 7058,  Burns'  E.  S.  1894.  . 

Neither  of  appellants  contend  that  the  claim  of  ap- 
pellees is  not  a  just  and  valid  debt  of  the  said  associa- 
tion. The  question  in  the  cause,  then,  is,  shall  the 
statute  above  set  out  be  held  to  include  claims  of  the 
character  of  the  one  represented  by  appellees?  The  in- 
tention of  the  lawgiver  must  first  be  sought  in  the 
words  of  the  statute,  and  if  they  are  obscure,  in  the  oc- 
casion of  the  enactment  and  in  the  policy  which  dic- 
tated it,  when  that  can  be  legitimately  ascertained. 
Prior  or  contemporaneous  legislation  upon  the  same 
general  subject  may  be  resorted  to,  in  aid  of  the  inter- 
pretation. Statutes  must  have  a  rational  interpreta- 
tion, to  be  collected  not  only  from  the  words  used,  but 
from  the  policy  which  may  be  reasonably  supposed  to 
have  dictated  the  enactment,  and  the  interpretation 
should  be  rigorous  or  liberal,  depending  upon  the  in- 
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terests  with  which  it  deals.  The  courts  of  this  State, 
in  construing  the  above  statute,  have  never  held  that 
its  operation  should  be  extended  to  include  contract- 
ors, persons  or  firms  engaged  to  complete  certain  work 
for' an  agreed  sum,  but  that  the  statute  was  intended 
to  secure  the  wages  of  laborers,  making  their  claims 
preferred  debts  in  case  the  property  of  the  employer 
should  pass  into  the  hands  of  an  assignee  or  receiver. 
Bell  V.  Hiner,  16  Ind.  App.  184;  McElwaine  v.  Hosey^ 
135  Ind.  481. 

It  is  nowhere  made  to  appear  that  the  laborers  and 
mechanics  who  were  employed  by  James  A.  Thompson 
&  Son,  appellees,  have  not  been  paid  for  the  services 
rendered  by  them.  In  fact,  it  appears  that  they  were 
paid  by  appellees,  their  employers.  At  any  event, 
they  are  not  here  seeking  the  benefit  of  any  statute  en- 
acted for  their  protection.  At  the  time  appellees  con- 
tracted with  said  association  to  do  the  work  of  build- 
ing and  furnishing  certain  materials  for  such  build- 
ings, at  an  agreed  price,  and  at  the  time  of  the  comple- 
tion of  such  work,  the  laws  of  the  State  of  Indiana 
provided  ample  means  by  which  appellees  could  have 
secured  the  payment  of  any  balance  due  them  under 
their  contracts.  Appellees  neglected  to  take  advan- 
tage of  a  statute  enacted  for  the  protection  of  con- 
tractors, to  which  class  they  most  certainly  belong. 
The  exhibits  filed  with  and  made  a  part  of  the  com- 
plaint fully  show  the  capacity  in  which  appellees  were 
employed  by  appellant,  said  association.  The  princi- 
pal items  going  to  make  up  the  bill  of  particulars,  filed 
with  and  made  a  part  of  the  complaint  in  this  cause, 
are  as  follows:  "Anderson  Driving  Pa;rk  Dr.  to  James 
A.  Thompson  &  Son,  in  the  year  1892:  To  building  3 
barns  as  per  contract,  $1,400.00;  building  one  barn 
and  furnishing  material  as  per  contract,  f 900.00;  to 
building  amphitheater  as  per  contract,  $1,462.00;  to 
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additional  cost  to  raise  amphitheater,  f38.00;  to  addi- 
tional cost  in  brick  work,  |172.00." 

The  items  going  to  make  up  exhibit  B,  filed  with 
and  made  a  part  of  the  complaint  herein,  are  for  labor 
done  and  performed  by  servants  and  employes  of  ap- 
pellees, not  of  appellant's,  servants  employed  by  appel- 
lees to  complete  their  contract  with  said  association, 
and  paid  by  appellees  as  their  servants. 

This  claim  arises  out  of  work  done  in  completing  a 
contract  entered  into  abd  performed  in  the  year  1892, 
as  is  shown  by  the  complaint,  without  filing  any  no- 
tice as  is  provided  for  by  section  7257,  Burns'  R.  S. 
1894,  and  after  waiting  three  years,  appellees  institute 
this  action  to  enforce  their  claim  as  a  prior  lien 
against  the  property  of  said  association,  as  against 
valid  and  existing  incumbrances.  We  are  clearly  of 
the  opinion  that  the  complaint  herein  states  no  cause 
of  action  as  to  N.  C.  McCullough  &  Company ;  that  said 
complaint  shows  upon  its  face  that  appellees  are  not 
of  the  class  of  persons  included  within  the  meaning  of 
section  7058  of  the  statutes  before  quoted;  that  said 
statute  was  intended  to  apply  to  persons  working  for 
wages  or  salary,  and  not  to  contractors,  who  were,  at 
the  time  such  law  was  enacted,  amply  protected  by 
laws  then  and  now  in  force;  that  the  facts  averred  in 
the  complaint  were  not  sufficient  upon  which  the  court 
should  have  rendered  a  judgment  against  said  associa- 
tion and  in  favor  of  appellees  for  the  amount  found 
due  them  upon  their  contracts  and  an  allowance  of  the 
claim  against  the  trust  funds  in  the  hands  of  said  re- 
ceiver. As  to  the  other  relief  demanded,  the  facts 
averred  were  insufficient  as  to  any  of  the  appellants. 

Judgment  reversed,  with  instructions  to  the  lower 
court  to  proceed  in  accordance  with  this  opinion. 

Vol.  18—30 
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[No.  2.270.     Filed  November  17,  1897.] 

Bills  and  l^cyrEa.-^Signatures.— Complaint, — ^A  general  allegation 
in  a  complaint  on  a  promissory  note  "that  they  [meaning  all  the 
signers  of  the  note],  by  their  promissory  note,  *  *  promise  to 
pay/'  eto.,  is  not  inconsistent  with  the  exhibit  filed  therewith, 
signed  by  a  corporation  and  the  president,  Ticepresident^  secretaiy, 
and  directors,  and  no  proof  other  than  the  note  itself  would  be 
necessary  to  fix  the  identity  of  the  parties,    p.  469, 

Same. — Signatures.— Joint  Obligation, — A  note  signed  by  two  or 
more  persons,  containing  the  promising  phrase  "we  promise," is, 
prima  facie,  the  joint  obligation  of  the  makers  in  their  individual 
capacity,    p.  J^9, 

SA2£E,-^ignature. — Corporation.— Where  the  name  of  a  corporation 
is  signed  to  a  note  by  the  president,  such  signature  will  bind  the 
corporation,  and  the  word  "directors,"  written  opposite  other 
names  signed  thereto,  will  be  held  to  be  merely  a  description,  of  the 
person,    p.  470, 

Evidence. — Record. — The  longhand  manuscript  of  the  evidence  most 
be  filed  in  the  clerk's  office  before  being  incorporated  in  the  bill  of 
exceptions,    p,  471, 

From  the  Madison  Circuit  C5ourt.     Affirmed, 

Charles  L.  Henry ^  E.  B,  McMahon  and  J.  A.  Van 
Osdol,  for  appellants. 

Francis  A.  Walker  and  Frank  P.  Foster^  for  ap- 
pellee. 

Wiley,  C.  J. — ^Appellee  sued  the  Pendleton  Window 
Glass  Company,  Charles  B.  Orvis,  Charles  H.  Roach, 
and  the  appellants,  upon  a  promissory  note,  of  which 
the  following  is  a  copy : 

"Pendleton,  Indiana,  August  31, 1888.  On  or  before 
September,  1891,  we  promise  to  pay  to  the  order  of  Lo- 
renzo D.  Reger,  the  sum  of  four  hundred  dollars,  with 
six  per  cent,  interest  from  date,  payable  annually  and 
with  attorney's  fees,  value  received,  without  any  relief 
from  valuation  or  appraisement  laws.    [Signed]  The 
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Pendleton  Glass  Company,  by  B.  F.  Aiman,  president; 
C.  B.  Orvis,  vice  president;  Charles  H.  Roach;  secre- 
tary; A.  B.  Taylor,  Benj.  Rogers,  J.  R.  Boston,  direct- 
ors." 

The  issues  were  joined  as  to  all  the  defendants  be- 
low, except  Orvis,  who  was  not  served  with  process, 
and  did  not  appear. 

Roach,  Taylor,  Rogers,  and  Boston  demurred  sepa- 
rately to  the  complaint  for  want  of  sufficient  facts, 
which  demurrers  were  overruled.  Thereupon  they 
filed  a  joint  answer  in  two  paragraphs:  (1)  General  de- 
nial; and  (2)  setting  up  affirmative  matter,  averring 
that  they  signed  the  note  sued  on  as  officers  of  their 
co-defendant,  the  Pendleton  Window  Glass  Company, 
and  not  as  individuals,  and  it  was  so  mutually  agreed 
and  understood  by  and  between  them  and  the  payee 
thereof,  and  that  he  accepted  said  note  on  the  faith 
and  credit  alone  of  said  company.  A  demurrer  to  this 
paragraph  of  answer  was  overruled,  and  a  reply  in 
general  denial.  The  appellants  and  Roach  filed  a 
cross-complaint  against  appellee  and  their  co-defend- 
ant, the  glass  company,  but  the  record,  as  it  comes  to 
us,  does  not  present  any  question  arising  thereunder, 
and  we  need  not  notice  it  further. 

The  cause  was  submitted  to  the  court  for  trial,  and 
the  court,  on  its  own  motion,  called  a  jury,  and  sub- 
mitted to  it,  by  way  of  interrogatories,  certain  ques- 
tions of  fact.  Upon  the  answers  to  the  interrogato- 
ries, as  returned  by  the  jury,  and  the  evidence  heard, 
the  court  made  a  general  finding  against  the  appel- 
lants and  all  their  co-defendants,  except  Orvis  (the 
glass  company  suffering  a  default),  and  rendered 
judgment  against  them  for  $507.50.  Appellants  inter- 
posed their  motion  for  a  new  trial,  which  was  over- 
ruled, and  such  ruling  is  one  of  the  errors  assigned  in 
this  court;  but  as  the  evidence  is  not  in  the  record, 
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and  as  the  motion  for  a  new  trial  calls  in  question  the 
insufficiency  of  the  evidence  to  support  the  finding 
and  judgment,  and  the  alleged  error  of  the  court  in 
admitting  certain  evidence  over  their  objections,  we 
cannot  consider  the  motion,  and  the  assignment  of 
error  based  upon  the  ruling  thereof. 

The  interrogatories  submitted  to  the  jury  by  the 
court  to  aid  it  in  its  determination  of  the  facts,  and  the 
answers  thereto  were  as  follows: 

"(1)  Did  Albert  B.  Taylor,  Benjamin  Rogers,  and 
John  R.  Boston  sign  the  notes  in  suit  as  officers  of  the 
Pendleton  Window  Glass  C!o.  ?  No.  (2)  In  accepting  the 
note  in  suit  for  real  estate  conveyed  to  the  Pendleton 
Window  Glass  Co.  did  plaintiff,  Reger,  agree  to  take 
the  note  of  said  corporation,  only  for  said  real  estate? 
No.  (3)  Did  Taylor,  Rogers,  and  Boston,  defendants 
herein,  sign  the  note  in  suit  only  that  said  note  might 
be  the  valid  note  of  the  Pendleton  Window  Glass  Com- 
pany? No.  (4)  Did  the  defendants  Taylor,  Rogers, 
and  Boston  sign  the  note  in  suit,  as  individuals,  with 
the  Pendleton  Window  Olass  Co.?  Yes.  (5)  Did  the 
plaintiff,  Reger,  and  defendants  agree  at  the  time  or 
before  the  execution  of  the  note  that  the  same  should 
be  executed  by  the  defendants  and  accepted  by  plain- 
tiff as  the  note  of  the  Pendleton  Glass  Company  only? 
No.  (6)  Was  there  a  mutual  mistake  in  signing  and 
accepting  the  note  in  suit,  in  this:  That  it  was  the 
agreement  that  Taylor,  Rogers,  and*  Boston  were  to 
write  ^by'  before  their  names  on  said  note?  No.  (7) 
Was  there  an  agreement  between  plaintiff,  Reger  and 
defendants  Taylor,  Rogers,  and  Boston,  that  they 
were  not  to  be  individually  bound  on  said  note?    No.'' 

Each  of  these  interrogatories  was  signed  by  the 
foreman  of  the  jury. 

The  only  error  assigned  which  presents  any  ques- 
tion for  our  consideration,  is  the  overruling  of  the  ai>- 
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pellant's  separate  demurrers  to  the  complaint.  It  is 
insisted  that  the  note  sued  upon,  and  made  a  part  of 
the  complaint  as  an  exhibit,  purports,  on  its  face,  to 
be  the  note  of  the  Pendleton  Window  Glass  Company, 
and  not  the  joint  note  of  such  company  and  appel- 
lants. They  also  insist  that  it  is  so  ambiguous  that  it 
would  require  proof  to  fix  the  identity  of  the  parties 
liable  thereon.  C5ounsel  say  that  the  general  allega- 
tion in  the  complaint  that  they  (meaning  all  the  sign- 
ers of  the  note)  "by  their  promissdry  note  ♦  ♦  ♦ 
promise  to  pay,"  etc.,  is  not  suflScient  to  make  the  com- 
plaint good,  as  against  the  appellants,  because  such 
general  allegation*  is  inconsistent  with  the  note  itself. 
We  cannot  agree  with  this  insistence.  In  our  judg- 
ment there  is  no  ambiguity  or  inconsistency  between 
the  allegations  of  the  complaint  and  the  exhibit;  and 
no  proof,  other  than  the  note  itself,  would  be  neces- 
sary to  fix  the  identity  of  the  parties.  The  note,  on  its 
face,  does  not  purport  to  be  the  separate  promise  or 
obligation  of  the  Pendleton  Window  Glass  Company, 
but  the  joint  promise  or  obligation  of  such  company 
and  appellants  to  pay  money.  The  language  of  the 
note  is,  "we  promise  to  pay,"  etc.  A  note  signed  by 
two  or  more  persons,  wherein  the  promising  phrase  is 
"we  promise,"  is  prima  facie  the  joint  obligation  of  the 
makers  in  their  individual  capacity.  4  Am.  and  Eng. 
Ency.  of  Law  (2d  ed.),  110;  Barnett  v.  Juday,  38  Ind.  86; 
Humphreys  v.  GuilloWy  13  N.  H.  385. 

In  Pennsylvania  it  has  been  held  that  where  a  note 
has  been  signed  by  two  persons,  the  presumption  is 
that  it  was  given  by  them  as  individuals,  and  not  as 
partners.  Ellingtr^s  Appeal,  114  Pa.  St.  505,  7  Atl. 
180.  The  case  of  the  Albany  Furniture  Co,  v.  MercJiants^ 
National  Bank,  17  Ind.  App.  531,  was  in  all  essential 
features  identical  to  the  case  at  bar.  That  was  an  ac- 
tion upon  a  promissory  note,  where,  in  the  body  of  the 
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note,  the  words,  "we  promise  to  pay"  were  used,  and 
the  note  was  signed  as  follows:  "Albany  Furniture 
Co.  Jas.  E.  Stafford  Pres.,  J.  Zapf  Mgp."  It  was  held 
that  the  complaint  stated  a  good  cause  of  action 
against  Stafford  and  Zapf. 

Robindon,  J.,  in  speaking  for  the  court,  after  review- 
ing the  authorities,  said:  "Construing  the  complaint 
and  the  exhibit  together,  we  see  no  ambiguity.  It  is 
alleged  to  be  the  joint  note  of  the  parties  signing  it, 
and  the  exhibit  is  not  inconsistent  with  that  allega- 
tion." 

A  corporation  can  only  speak  or  act  by  and  through 
its  officers  or  agents.  In  the  case  at  bar,  when  the  cor- 
porate name  of  the  Pendleton  Window  Glass  Com- 
pany had  been  subscribed  to  the  note  in  suit,  by  "  B.  F. 
Aiman,  President,"  such  signature  bound  the  corpora- 
tion, and  the  signing  of  the  names  of  the  appellants, 
as  directors,  added  no  force  or  effect  to  it.  Under  the 
circumstances,  we  must  regard  the  word  "directors," 
opposite  the  names  of  appellants,  as  merely  deacriptio 
personae.  Albany  Furniture  Co.  v.  Merchants  NaVl 
Bank,  supra;  McClellan  v.  Rohe,  9*  Ind.  298;  WiU 
Hams  V.  Second  National  Bank,  83  Ind.  237;  Hayes  y. 
Brubakery  65  Ind.  27;  Hays  v.  Crutchery  64  Ind.  260; 
Casto  V.  Evinger,  17  Ind.  App.  298. 

In  Heffner  v.  Brownell,  75  Iowa,  341,  where  a  note 
read  "we  promise  to  pay,"  etc.,  and  signed  "Independ- 
ent Mfg.  Co.,  B.  S.  Brownell,  Pres.;  D.  B.  Sanford, 
Secy.,"  it  was  held  to  be  the  joint  note  of  the  corpora- 
tion and  of  Brownell  and  Sanford.  See,  also,  Mathews 
V.  Dubuque  Mattress  Co.,  87  la.  246,  54  N.  W.  225; 
Lee  V.  Percivaly  85  la.  639,  52  N.  W.  543;  Brunswick- 
Balke-Collender  Co.  v.  Boutelly  45  Minn.  21,  47  N.  W. 
261. 

In  our  judgment  the  complaint  stated  a  good  cause 
of  action,  and  the  court  correctly  overruled  the  de- 
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murrer  of  appellants  thereto.  In  addition  to  holding 
the  complaint  good,  we  have  set  out  in  this  opinion 
the  interrogatories  submitted  to  the  jury,  and  the  an- 
swers thereto.  These  interrogatories  went  to  the  vital 
question  raised  by  appellants  in  their  second  para- 
graph of  answer,  and  the  findings  therein  made  were 
all  adverse  to  their  contention.  It  is  evident  that  the 
court,  in  reaching  its  conclusion,  adopted,  as  its  own, 
the  findings  of  the  jury,  upon  the  pivotal  questions 
submitted  to  them ;  and  from  this  we  are  led  to  the  in- 
evitable conclusion  that  a  correct  result  was  reached, 
and  that  substantial  justice  has  been  done. 

We  have  already  remarked  that  the  evidence  is  not 
In  the  record,  but  it  is  proper  for  us  to  state  our  rea- 
sons for  so  holding.  The  record  shows  that  the  mo- 
tion for  a  new  trial  was  overruled  and  judgment  ren- 
dered June  22, 1896,  and  ninety  days  given  in  which  to 
file  a  bill  of  exceptions.  It  is  further  shown  that  the 
bill  of  exceptions  was  presented  to  and  signed  by  the 
trial  judge,  August  22,  1896.  The  clerk  certifies  that 
the  bill  of  exceptions  and  the  longhand  manuscript  of 
the  evidence  were  filed  in  his  office  August  29,  being 
seven  days  after  the  longhand  manuscript  was  incor- 
porated in  the  bill  of  exceptions.  It  nowhere  appear- 
ing in  the  record  that  the  longhand  manuscript  of  the 
evidence  was  filed  in  the  clerk's  office,  before  it  was  in- 
corporated in  the  bill  of  exceptions,  it  follows  that  the 
evidence  is  not  properly  in  the  record.  Kelso  v.  KeUoj 
16  Ind.  App.  615;  Boards  etc.y  v.  Fertich,  antCj  1, 
Baltimore  J  etc.y  B.  B.  Co.  v.  McCartney,  post,  704; 
Yellow  Hammer  Oas  and  Oil  Co.  v.  Carlin,  148  Ind.  68. 

Further  citation  of  authorities  is  unnecessary. 

Judgment  affirmed. 
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The  State  v.  Dix. 

[No.  2,488.     Filed  November  18,  1897.] 

Cbiminal  Law. — Cause  StricTcen from  Docket. — NoUe  2Vo«cgui.— Upon 
motion  of  the  proseouting  attorney  a  criminal  case  was  stricken 
from  the  docket,  with  leave  to  reinstate.  Held,  that  in  the  absence 
of  an  affirmative  showing  that  the  defendant  was  present  and  con- 
sented to  the  action  of  the  court,  the  striking  of  the  case  from  the 
docket  was  equivalent  to  a  dismissal  or  nolle  prosegu'L 

From  the  Sullivan  Circuit  Court.     Affirmed. 

W,  A.  Ketchaniy  Attomey-Gteneral,  Charles  D.  Hunt 
and  W.  H.  Bridwell^  for  State. 

W.  S.  Maple,  for  appellee. 

Robinson,  J. — This  ease  was  transferred  to  this 
court  by  the  Supreme  Court. 

Appellee  was  arrested  upon  an  indictment  charg- 
ing a  misdemeanor.  The  indictment  was  returned  on 
November  5, 1895.  On  the  first  day  of  January  term, 
1896,  of  the  Sullivan  Circuit  Court,  defendant  moved 
to  quash  the  indictment.  This  motion  was  overruled 
on  the  second  day  of  the  same  term.  On  the  13th  day 
of  the  same  term,  on  application  of  the  State,  the 
cause  was  continued  until  the  seventh  day  of  the  fol- 
lowing term  of  court.  On  that  day  the  following  or- 
der book  entry  was  made:  "Comes  now  Charles  D. 
Hunt,  prosecuting  attorney,  prosecuting  the  pleas  in 
behalf  of  the  State,  and  this  cause  is  stricken  from  the 
docket  with  leave  to  reinstate,  and  an  attachment  or- 
dered for  Samuel  Tincher." 

On  the  first  day  of  the  next  term  of  court,  the  prose- 
cutor and  defendant's  attorney  being  present,  the 
prosecuting  attorney  asked  an  order  of  court  to  rein- 
state the  cause,  and  over  defendant's  objection,  the 
cause  was  reinstated.    The  prosecutor  then  asked  that 
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a  bench  warrant  be  issued,  which  request  the  court 
took  under  advisement,  and  afterwards,  on  the  same 
day,  the  court  set  aside  the  entry  reinstating  the 
cause.  On  the  twelfth  day  of  the'  same  term  the  court 
overruled  the  request  of  the  prosecuting  attorney  to 
have  the  cause  reinstated,  to  which  ruling  the  State 
excepted,  aud  was  given  time  to  file  a  bill  of  excep- 
tions. 

The  State  assigns  as  error  the  overruling  of  the  mo- 
tion of  the  State  to  reinstate  said  cause  upon  the 
docket  after  it  had  been  stricken  from  the  docket  with 
leave  to  reinstate. 

Where  an  application  made  by  a  prisoner  to  be  dis- 
charged under  sections  1851-1853,  Burns^  R.  S.  1894,  is 
granted,  such  discharge  amounts  to  an  acquittal  of 
the  offense.  McGuire  v.  Wallace,  109  Ind.  284.  The  or- 
dinary dismissal  of  a  criminal  proceeding  against  a 
defendant,  by  the  prosecuting  attorney,  is  equivalent 
to  a  nolle  prosequi.    State  v.  Woulfe,  58  Ind.  17. 

In  the  case  of  Kistler  v.  State,  64  Ind.  371,  it  is  said: 
"We  do  not  doubt  that,  by  arrangement 'of  the  parties, 
a  civil,  and  probably  a  criminal,  cause  may  be  tempo- 
rarily omitted  from  the  docket,  without  being  abso- 
lutely dismissed.  Perhaps  the  court  may  order  that  a 
cause  may  be  temporarily  omitted  from  the  docket, 
without  the  consent  of  the  parties.  But  it  would  be 
inconsistent  with  the  regard  due  to  the  rights  of  crim- 
inals even,  to  sanction  the  practice,  and  recognize  as 
law  a  rule,  that  the  court  might  strike  from  the  docket 
and  reinstate  their  causes,  and  order  them  re-arrested, 
at  pleasure." 

In  the  case  at  bar  the  case  was  not  stricken  from  the 
docket  unconditionally,  but  with  leave  to  reinstate. 
The  order  book  entry  shows  that  this  was  done  on  mo- 
tion of  the  prosecuting  attorney.  It  does  not  appear 
that  the  defendant  was  present  either  in  person  or  by 
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attorney  when  the  order  was  entered.  If  the  entry 
showed  that  the  defendant  was  present  and  made  no 
objection,  a  different  question  would  be  presented.  It 
does  not  appear  that  the  defendant  was  thereafter  in 
the  custody  of  the  officer  or  under  bond.  It  does  ap- 
pear that  the  order  book  entry  was  made  on  the  day 
the  case  was  set  for  trial,  but  it  does  not  appear  that 
the  case  had  been  called  for  trial.  In  the  absence  of 
some  affirmative  showing,  we  cannot  presume  that  the 
defendant  was  present  and  gave  his  consent  that  the 
case  might  be  stricken  from  the  docket  with  leave  to 
reinstate.  The  effect  of  the  action  of  the  court  in 
striking  the  case  from  the  docket  became  apparent 
when  the  prosecuting  attorney  found  it  necessary  to 
ask  an  order  for  a  bench  warrant. 

Reasoning  from  the  case  of  Kistler  v.  State,  supra, 
we  think  the  action  of  the  court,  upon  motion  of  the 
prosecuting  attorney,  and  in  the  absence  of  the  de- 
fendant, in  striking  the  case  from  the  docket, 
amounted,  in  effect,  to  a  dismissal  or  noUe  prosequi. 

Judgment  a&rmed. 


Speeder  Cycle  Company  v.  Teeter. 

[No.  1,989.    Filed  November  24, 1897.  ] 

CoKTRACTS.— Of  Employment. — Tenure.  —A  contract  of  employment, 
whether  written  or  verbal,  where  bj  its  terms  the  tenure  of  service 
cannot  be  determined,  is  a  contract  at  will,  and  may  be  terminated 
at  any  time  at  the  election  of  either  party.    p«  477. 

Same. — Of  Employment. — Indefinite  Tenure, — A  contract  of  employ- 
ment at  a  fixed  per  diem,  until  a  certain  factory  is  completed,  and 
after  the  factory  is  put  in  operation  the  service  to  continue  indefi- 
nitely at  a  different  per  diem^  is  so  indefinite  as  to  the  term  of 
service  that  it  is  determinable  at  the  election  of  either  party:    pp. 

478,  479. 
Pleading. — Complaint. — Certainty.—  The  common  law  rule  requiring 
the  facts  to  be  set  forth  in  the  declaration  "with  certainty,"  is  em- 
bodied in  section  841,  Bums'  R.  S.  1894,  requiring  that  the  com- 
plaint shall  contain  *' a  statement  of  facts  constituting  the  cause  of 


NOVEMBEE  TEEM,  1897— Vol.  18.        475 

Speeder  Cycle  Company  v.  Teeter. 

action,  in  plain  and  concise  language,  without  repetition,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended."    pp.  479,  480, 

From  the  Henry  Circuit  Court.  Reversed. 

M.  E.  ForkneVy  for  appellant. 

J.  M,  Morris  and  W.  O.  Barnard^  for  appellee. 

Wiley,  C.  J. — Appellee  sued  appellant,  which  is  a 
corporation,  under  an  alleged  contract  of  service,  and 
recovered  judgment  for  $62.81.  The  complaint  is  in 
three  paragraphs.  The  first  paragraph  counts  upon  a 
verbal  contract  made  directly  with  appellant  on  or 
about  July  15, 1894,  whereby  it  was  agreed  that  appel- 
lee should  enter  into  its  employ,  in  the  capacity  of  me- 
chanic and  builder  and  maker  of  bicycles,  until  appel- 
lant should  complete  and  commence  to  *  operate  its 
factory;  that  appellee  was  to  receive  for  his  services 
f3.50  per  day,  and  that  after  said  factory  should  be  in 
operation,  he  was  to  be  paid  $4.00  per  day.  The  first 
paragraph  of  the  complaint  further  avers  that  appel- 
lant was  to  furnish  appellee  steady  and  continuous 
employment  until  said  factory  should  be  put  in  opera- 
tion; that  he  (appellee)  entered  into  said  employment, 
and  was  ready  and  willing  to  continue  therein,  but 
that  appellant  failed  and  refused  to  give  him  steady 
and  continuous  employment,  but  only  permitted  him 
to  work  for  twenty-one  days;  that  he  was  ready  and 
willing  to  perform  the  labor  for  appellant  as  agreed 
upon,  but  that  appellant,  long  before  it  completed  its 
said  factory,  and  began  to  operate  the  same,  wrong- 
fully discharged  him,  and  refused  to  give  him  any 
work  to  do,  to  his  damage,  etc. 

The  second  paragraph  of  complaint  does  not  aver  a 
contract  directly  with  the  appellant,  but  that  the  con- 
tract was  made  with  Henry  J.  Adams  and  others,  who 
represented  to  appellee  that  they  were  the  owners  of 
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certain  letters  patent,  and  that  they  were  about  to 
form  themselves  into  a  corporation  for  the  manufac- 
ture of  bicycles  and  attachments,  under  said  letters 
patent;  that  they  desired  to  employ  appellee  for  and 
on  behalf  of  the  proposed  corporation;  that  after- 
wards they  did  employ  him,  representing  to  him  that 
the  company  was  formed  and  ready  to  be  incorpora- 
ted, and  that  they  were  the  sole  owners  of  the  stock. 
It  is  further  alleged  that  pursuant  to  said  employ- 
ment, he  began  to  work  for  the  company;  that  the 
company  paid  him  his  wages,  but  afterwards  dis- 
charged him.  The  term  and  conditions  of  appellee's 
employment,  as  set  out  in  the  second  paragraph  of 
complaint,  are  in  substance  the  same  as  the  first.  He 
bases  his  right  of  recovery,  not  upon  unpaid  wages, 
but  upon  the  alleged  breach  of  the  executory  contract. 

The  third  paragraph  is  like  the  second  in  all  sub- 
stantial respects,  except  that  it  avers  a  ratification  by 
appellant  of  the  contract  between  appellee  and  Henry 
J.  Adams  and  others,  its  promoters.  The  averment 
of  ratification  is  as  follows:  "That  afterwards,  on  the 
18th  day  of  July,  1894,  and  after  the  said  defendant 
company  had  been  incorporated,  as  aforesaid,  the 
plaintiff  and  the  defendant  company  ratified  and  con- 
firmed the  agreement  made  as  aforesaid,  and  said 
plaintiff  entered  into  the  employment  of  said  defend- 
ant under  said  agreement,  and  that  defendant  com- 
pany began  to  construct  and  build  its  factory,''  etc. 

Appellant  demurred  to  each  paragraph  of  the  com- 
plaint, which  was  overruled,  and  such  ruling  is  one 
of  the  errors  assigned  here. 

Appellant  contends  that  neither  paragraph  is  suffi- 
cient to  withstand  a  demurrer,  and  we  will  consider 
the  objections  urged,  in  their  order,  as  presented  by 
the  learned  counsel. 

It  is  insisted  first,  that  each  paragraph  is  fatally 
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defective,  because  of  uncertainty  in  the  averments  as 
to  the  term  of  employment.  The  rule  seems  to  be 
well  settled,  by  the  great  weight  of  authority,  that 
where,  by  the  terms  of  a  contract,  whether  it  be  writ- 
ten or  verbal,  the  contract  is  one  of  employment,  and 
by  its  terms,  the  tenure  of  service  cannot  be  deter- 
mined, such  contract  is  one  at  will,  and  may  be 
terminated  at  any  time,  at  the  election  of  either  party. 
The  contract  declared  upon,  as  it  appears  from  the 
complaint,  is  an  executory  one,  for  it  signifies  agree- 
ments OP  promises  which  create  rights  in  personam.  In 
the  first  paragraph  of  the  complaint,  the  term  of  ap- 
I)ellee's  employment  is  designated  as  follows:  "That 
the  defendant  would  furnish  the  plaintiff  steady  and 
continuous  employment  from  and  after  July  15,  1894, 
until  said  factory  should  be  put  in  operation.-' 

In  the  second  paragraph  of  complaint  the  term  of 
the  contract  of  employment,  was,  in  the  language  of 
the  complaint,  "from  and  after  July  18,  1894,  until  it 
(appellant)  should  complete  and  commence  to  operate 
its  bicycle  factory,  then  intended  to  be  built  in  New 
Castle,  Indiana."  It  is  further  averred  in  this  para- 
graph of  the  complaint  that,  "the  defendant  refused 
to  provide  plaintiff  employment,  although  its  said 
factory  is  not  yet  completed  ready  to  operate." 

In  the  third,  the  language  used  was,  "that  if  he 
(appellee)  would  enter  into  the  employment  of  the  de- 
fendant as  mechanic,  builder,  and  maker  of  bicycles 
and  patterns  and  models  ♦  ♦  ♦  ♦  from  and  after 
July  18, 1894,  until  it  should  complete  and  commence 
to  operate  its  bicycle  factory  then  intended  to  be 
built,  ♦  •  ♦  ♦  ♦^  the  defendant  would  pay  plaintiff 
for  his  services  the  price  and  wages  of  $3.00  per  day, 
and  that  after  such  factory  should  be  put  in  opera- 
tion that  he  should  be  paid  f4.00  per  day  for  his 
services." 
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It  is  apparent  from  all  the  averments  of  the  com- 
plaint, that  appellee  was  seeking  to  recovet  damages 
for  a  wrongful  discharge,  before  the  expiration  of  his 
contract,  and  not  for  wages  already  earned. 

It  must  be  conceded  that  the  contract  was  indefinite 
and  uncertain  as  to  the  term  of  appellee's  employment, 
in  this :  (1)  That  no  time  is  fixed  in  which  appellant's 
factory  was  to  be  completed,  or  when  it  was  to  com- 
mence operations.  (2)  That  after  said  factory  should 
commence  operations,  there  is  no  averment  as  to  the 
length  of  time  he  should  remain  in  the  service  of  ap- 
pellant, or  how  long  the  factory  was  to  be  operated. 

There  is  a  clear  distinction  between  indefinite  and 
uncertain  contracts  of  service  and  those  where  the 
terms  of  the  contract  are  expressly  fixed  by  the  con- 
tract itself.  In  an  action  upon  the  latter  class  of  con- 
tracts for  a  breach  thereof  for  a  wrongful  discharge 
before  the  expiration  of  the  time,  there  is  a  certain 
and  definite  criterion,  from  which  the  measure  of  dam- 
ages can  be  ascertained;  but  in  a  contract,  where  the 
term  of  employment  cannot  be  ascertained  with  rea- 
sonable certainity  by  the  terms  of  the  contract,  we  are 
not  aware  of  any  rule  by  which  the  measure  of  dam- 
ages can  be  fixed.  There  is  no  averment  in  the  com- 
plaint that  appella,nt's  factory  was  to  have  been  com- 
pleted and  ready  for  operation  within  a  given  and 
fixed  time.  We  cannot  look  to  the  evidence  to  deter- 
mine the  sufficiency  of  a  pleading,  for  we  take  the 
pleading  as  it  is,  and  it  must  stand  or  fall,  according 
to  its  own  strength  or  weakness.  The  sufficiency  of  a 
pleading  is  a  pure  question  of  law,  to  be  determined 
by  the  court.  The  court  takes  the  pleading  as  it  has 
been  cast,  the  demurrer  admits  the  truth  of  the  facts 
stated,  and  the  court  declares  as  a  matter  of  law, 
whether  the  facts  stated  constitute  a  cause  of  action 
or  a  ground  of  defense.  The  contract  declared  on  in 
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this  case,  by  the  averments  of  the  complaint,  was  in- 
definite and  uncertain  as  to  duration.  No  time  was 
fixed  when  appellee^s  term  of  service  was  to  expire. 
According  to  his  complaint  he  was  to  remain  in  appel- 
lant's service,  at  a  fixed  per  diem,  until  the  factory  was 
completed  and  ready  for  operation,  and  when  the  fac- 
tory was  put  in  operation,  he  was  to  continue  in  its 
service  indefinitely  at  a  different  per  diem.  We  do  not 
think  such  contract  bound  appellant  to  keep  appellee 
in  its  service  for  any  definite  period,  and  that  it  could 
discharge  him  at  any  time,  and  only  be  liable  to  him 
for  the  wages  earned  up  to  the  time  of  his  discharge. 
It  will  be  observed  that  there  is  no  averment  in  the 
complaint  requiring  appellant,  under  its  contract 
with  appellee,  to  start  the  operation  of  its  factory  at 
all,  or  providing  what  time  it  should  do  so.  Neither  is 
there  any  averment  that  after  the  factory  should  be 
put  in  operation,  it  was  to  continue  for  any  definite  pe- 
riod. Suppose,  for  illustration,  that  after  the  contract 
of  employment  had  been  consummated,  and  after  ap- 
pellee had  entered  appellant's  service,  the  appellant 
had,  with  or  without  sufficient  cause,  wholly  aban- 
doned the  venture,  project,  or  enterprise,  and  dis- 
charged appellee,  could  it  be  contended,  upon  any  rea- 
sonable hypothesis,  that  it  would  have  been  liable  to 
him,  except  for  the  wages  actually  earned  to  the  date  of 
discharge.  Under  such  facts,  what  would  be  the  stand- 
ard by  which  appellee^s  damages  could  be  measured? 
Appellee  has  not  suggested  any  rule  by  which  this 
problem  can  be  solved,  and  we  confess  that  we  are  not 
aware  of  any.  Appellee^s  theory,  carried  to  its  logical 
conclusion,  would  make  his  contract  with  appellant 
a  perpetual  one,  and  it  is  evident  that  no  such  unrea- 
sonable conclusion  can  be  drawn. 

The  common  law  rule,  as  stated  by  Mr.  Chitty,  is  as 
follows:  "The  principal  rule  as  to  the  mode  of  stat- 
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ing  the  facts,  is  that,  they  must  be  set  forth  with  cer- 
tainty; by  which  term  is  signified  a  clear  and  distinct 
statement  of  the  facts  which  conrtitute  the  cause  of 
action  or  ground  of  defense,  so  that  they  may  be  un- 
derstood by  the  party  who  is  to  answer  them,  by  the 
jury  who  are  to  ascertain  the  truth  of  the  allegations^ 
and  by  the  court  who  are  to  give  judgment.'^  The  rule 
has  not  beeh  changed  under  the  code  practice,  but  on 
the  contrary,  has  been  emphasized  by  express  enact- 
ment of  the  legislature.  Section  341,  Burns'  R.  S.  1894 
(338,  Horner's  R.  S.  1896),  provides  that,  "The  first 
pleading  on  the  part  of  the  plaintiff  is  the  complaint. 
The  complaint  shall  contain.  ♦  ♦  ♦  Second,  A 
statement  of  facts  constituting  the  cause  of  action,  in 
plain  and  concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended." 

True,  the  statute  does  not  use  the  words,  "with  cer- 
tainty," but  that  is  its  evident  meaning.  Measured 
by  the  statute  a  "person  of  common  understanding  " 
or  even  one  learned  in  the  law,  could  not  know  the 
term,  or  duration  of  appellee's  employment,  under  the 
contract  declared  upon. 

In  1  Lawson's  Rights  and  Remedies,  section  260,  the 
rule  applicable  here  is  stated  as  follows:  "In  the 
United  States,  on  the  contrary,  a  general  and  indefi- 
nite hiring  is  prima  facie  a  hiring  at  will,  though  the 
servant  is  to  be  paid  by  the  day,  week,  month,  or  year, 
as  the  case  may  be."  De  Briar  v.  Minturn^  1  Cal.  450; 
Tatterson  v.  Mfg.  Co.j  106  Mass.  56;  Franklin  Mining 
Co.  V.  Harris^  24  Mich.  115;  Haney  v.  Caldivelly  35 
Ark.  166;  Orr  v.  Ward,  73  111.  318;  Kansas  Pacific  R. 
W.  Co.  v.  Boberson,  3  Colo.  142. 

In  Georgia  it  was  held  that  a  servant  employed  at 
will  may  be  discharged  at  any  time.  Parks  v.  City  of 
Atlanta,  76  Ga.  828. 
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Appellee  avers  in  his  complaint  that  appellant  was 
to  give  him  ^^eontinuous"  employment.  The  word 
"continuous"  as  here  used  must  be  considered  synony- 
mous with  permanent.  In  California  it  has  been  held 
that  a  contract  to  employ  a  person  "permanently" 
means  nothing  more  than  that  the  employment  is  to 
continue  indefinitely,  until  one  or  the  other  of  the 
parties  desires  its  termination.  Lord  v.  Ooldbergj  81 
Cal.  596,  22  Pac.  1126. 

The  case  of  Baldwin  v.  Kansas  City,  etc.,  R.  R.  Co., 
Ill  Ala.  515,  20  South.  349,  is  strongly  in  point  here. 
In  that  case,  appellee  contracted  with  appellant  to 
put  in  a  switch  and  side-track  at  a  sand-pit,  owned  by 
appellant,^  and  agreed  to  haul  sand  from  such  pit  for 
fS.OO  per  car  load.  The  switch  and  track  were  put 
in  as  agreed,  and  sand  was  hauled  under  the  agree- 
ment for  three  years,  when  the  appellee  notified  the 
appellant  that  from  a  certain  datie  the  rate  of  freight 
would  be  increased  to  f  12.00  per  car.  The  Supreme 
Court  of  Alabama  held  that  the  contract  being  uncer- 
tain as  to  time,  was  determinable  at  the  election  of 
either  party,  and  that  an  action  would  not  lie  for  dam- 
ages for  the  breach.* 

Christtnsen  v.  Pacific  Coast  Bornx  Co.,  26  Ore.  302,  38 
Pac.  127,  is  also  in  point.  That  case  grew  out  of  a 
mining  contract.  The  appellant  agreed  to  timber  the 
ground  work,  mine,  clear,  and  sack  the  ore  for  $23.00 
per  ton.  The  appellee  agreed  to  haul  the  timber  to, 
and  the  ore  from  the  mine,  and  not  to  deprive  appel- 
lant of  his  contract.  It  was  held  that  such  agreement 
did  not  bind  appellee  to  permit  appellant  to  mine  out 
all  the  ore  in  the  mine,  and  to  receive  pay  for  the 
same,  but  that  it  was  a  simple  contract  of  employ- 
ment, for  an  indefinite  time,  determinable  at  appel- 
lee's pleasure. 

In  the  case  at  bar,  appellee's  learned  counsel  have 
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not  favored  us  with  the  citation  of  any  authority  in 
support  of  their  contention,  that  appellant's  objectioD 
to  the  complaint,  for  the  reason  that  the  contract  of 
employment  is  indefinite  and  uncertain,  is  not  well 
grounded.  They  urge  that  because  the  construction 
of  appellant's  factory  was  commenced,  that  it  was  cer- 
tain to  be  completed;  but  it  by  no  means  follows,  that 
because  work  has  been  commenced  that  it  will  ever 
result  in  a  finished  product.  They  also  ask  us  to  apply 
the  rule,  ^^Certum  est  quod  cerium  reddi  potest,^^  but  we 
cannot  see  that  this  maxim  of  the  law  is  applicable 
here.  As  was  said  by  this  court  in  Becker  v.  Baltimore^ 
etc.,  R.  W.  Co.,  17  Ind.  App.  324:  "The  rule  only  ap- 
plies where  there  is  some  means,  either  by  computa- 
tion, measurement  *  *  *^  that  what  is  uncertain 
may  be  made  certain." 

From  the  complaint  itself  there  is  no  data,  or  means 
stated,  by  which  it  could  be  determined  when  appel- 
lant would  complete  its  factory,  nor  after  its  comple- 
tion, how  long  it  would  operate  it.  The  complaint 
does  not  state  a  cause  of  action,  and  the  court  erred 
in  overruling  appellant's  demurrer  thereto. 

Judgment  reversed,  with  instructions  to  the  court 
below  to  sustain  the  demurrer  to  the  complaint. 


CnY  OF  EiCHMOND  V.  Test  et  al. 

[No.  2,271.    Filed  November  24,  1897.] 

Municipal  Corporations. — Sewers. — LiabiHty  to  Riparian  Owner 
for  Pollution  of  Stream. — ^A  municipal  ooTpoition  which  has  oon- 
structed  a  system  of  sewers  upon  the  best  modem  plan  for  conduct- 
ing and  discharging  sewage  and  drainage,  and  has  discharged  the 
the  same  into  a  natural  water  course,  which  is  the  natural  drainage 
of  the  land  on  which  the  city  is  situated,  and  has  made  the  sewen 
to  conform  to  the  natural  drainage,  and  constructed  them  substan- 
tially upon  the  lines  of  natural  drainage  and  water  courses  which 
had  previously  carried  the  surface  drainage,  is  not  liable  in  dam- 
ages to  a  lower  riparian  owner  by  reason  of  polluting  the  wa^ 
with  such  sewage. 
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From  the  Wayne  Circuit  Court.  Reversed. 

A.  C.  Lindemuth  and  John  L.  Rupe^  for  appellant. 
W.  A.  Bond  and  H.  C.  FoXy  for  appellees. 

Robinson,  C.  J. — Appellees  brought  this  action  to 
recover  damages  for  the  alleged  pollution  of  a  natural 
water  course  by  the  discharge  of  sewage  into  said 
stream  by  the  appellant. 

The  controlling  question  in  this  case  is,  has  a  munic- 
ipal corporation  the  right  to  construct  sewers,  and 
through  them  discharge  sewage  into  a  natural  water 
course,  and  thus  pollute  the  water  so  as  to  render  it 
unfit  for  use  by  those  who  have  a  right  to  use  it,  and 
bad  such  right  prior  to  the  time  of  such  pollution? 

The  special  verdict  shows  that  in  1865  the  appellees 
became  the  owners  of  a  certain  woolen  factory,  sit- 
uated near  Whitewater  river,  a  natural  water  course, 
and  about  one  mile  south  of  the  city  of  Richmond,  and 
that  continuously  since  that  time  they  have  been  in 
the  possession  of  said  factory;  that  the  machinery  of 
their  factory  is  propelled  by  water  taken  from  the 
river  about  330  feet  below  the  south  line  of  the  city, 
at  which  place  appellees  have  maintained  a  dam 
across  the  river  to  direct  the  water  into  a  race  about 
three-fourths  of  a  mile  long,  that  connects  with  their 
factory,  in  which  they  have  a  large  amount  of  valu- 
able machinery  used  in  manufacturing  merchandise 
for  sale;  about  the  year  1882  or  1883  the  city  con- 
structed the  North  E  street  sewer,  which  discharges 
its  contents  into  the  river  about  10,000  feet  above  ap- 
pellee's dam,  and  discharges  about  281,923  gallons  of 
sewage  every  twenty-four  hours;  also,  in  1882  the 
North  Sixteenth  street  sewer,  which  discharges  its 
contents  into  the  river  about  17,000  feet  above  the 
dam,  consisting  of  about  79,920  gallons  of  sewage 
every  twenty-four  hours;    and  in  1883  the  Cascade 
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sewer,  which  empties  into  the  river  about  2,300  feet 
above  the  dam,  and  discharges  about  519,000  gallons 
of  sewage  every  twenty-four  hours;  the  North  Six- 
teenth street  sewer  is  a  drain  sewer  discharging  drain- 
age and  storm  water,  and  into  which  no  sewage  has 
ever  been  conducted  or  discharged ;  all  the  sewers  are 
permanent  structures,  and  cost  in  excess  of 
$124,000.00;  the  appellees  never  consented  to  the  dis- 
charge of  the  sewers  into  the  river;  that  two  of  these 
sewers  received  the  contents  of  privy  vaults,  urinals, 
waste-water,  and  other  foul  and  polluting  substances 
from  dwellings  and  other  houses  in  the  city,  and  that 
prior  to  the  construction  of  the  sewers  these  polluting 
substances  were  not  discharged  into  the  river;  that 
since  the  sewers  were  constructed  the  bottom  of  the 
river  and  of  the  race  have  been  thickly  covered  with  a 
black  accumulation,  which  discolors  the  water  and 
gives  forth  foul  and  offensive  odors,  which  did  not  ex- 
ist prior  to  the  construction  of  the  sewers;  that  ap- 
pellees used  in  their  business  a  great  quantity  of 
water,  which  it  was  necessary  to  take  directly  from 
the  race  to  wash  and  cleanse  wool  to  prepare  it  for 
manufacturing;  the  factory  site  was  first  improved, 
and  the  water  power  used  about  the  year  1832,  and 
has  been  used  as  such  continuously  since,  and  at  that 
time  the  city  was  a  small  village  with  about  seven 
hundred  inhabitants;  that  the  city  now  has  about 
20,000  inhabitants;  that  the  river  flows  through  the 
city  from  the  northeast  corner,  in  a  general  southwest- 
erly course ;  that  the  banks  of  the  river  are  about  100 
feet  above  the  water,  about  600  feet  across  the  top  of 
the  bluffs,  that  the  river  flows  over  a  bed  of  shale  rock; 
the  natural  formation  of  the  ground  on  which  the  city 
is  built  is  such  that  the  natural  drainage  is  towards 
and  into  the  river;  along  the  eastern  and  northeastern 
sides  of  the  city  and  extending  around  to  the  river 
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bluffs  on  the  south  is  a  ridge,  or  elevation  of  ground 
considerably  higher  than  the  city,  which  makes  the 
natural  water  shed  and  drainage  over  the  ground 
upon  which  the  city  is  built  toward  and  into  the  river ; 
the  east  fork  of  the  river  flows  into  the  middle  fork 
within  the  corporate  limits  of  the  city,  and  into  the 
west  fork  within  the  city  limits;  that  the  sewers  are 
constructed  substantially  upon  the  line  of  natural 
drainage  and  water  courses  which  had  previously  car- 
ried away  the  surface  drainage  and  waste;  that  they 
were  constructed  upon  the  best  modern  plans  for  con- 
ducting and  discharging  sewage,  and  as  a  proper 
means  of  drainage  for  the  preservation  of  public 
health;  the  city  has  claimed  and  exercised  the  right  to 
construct  such  drains  and  sewers  as  might  be  neces- 
sary, and  discharge  the  same  into  the  river  for  twenty 
years;  the  Cascade  sewer,  which  is  farthest  south, 
empties  into  the  river  about  800  feet  north  of  the  point 
to  which  the  backwater  of  the  dam  extends;  the  near- 
est water  closet  connection  and  the  nearest  house  con- 
nection with  the  cascade  sewer  is  about  3,500  feet 
from  the  mouth  of  the  sewer;  the  sewage  is  largely 
diluted  with  water  in  solution  before  it  reaches  the 
mouth  of  the  sewers;  all  garbage  of  the  city  is  excluded 
from  the  sewer;  during  the  summer  months  of  1893 
it  was  necessary  to  turn  all  the  water  in  the  river  in 
the  race  to  propel  appellees'  machinery,  except  when 
the  river  was  flushed  with  high  water;  the  offensive 
odors  from  the  polluted  water  extended  into  appellees' 
buildings  and  essentially  interfered  with  their  busi- 
ness; that  the  city  had  knowledge  of  the  offensive 
nature  of  the  sewage  discharged  from  the  sewers; 
nothing  was  ever  done  by  the  city  to  deodorize  the 
sewage;  that  the  sewage  of  the  city  would  not  be  dis- 
charged into  the  river  were  it  not  for  the  sewers;  that 
the  foul,  filthy,  and  polluted  condition  of  the  water 
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was  in  a  great  measure  produced  by  sewage  dis- 
charged from  the  sewers;  prior  to  the  construction  of 
the  sewers  appellees  suffered  no  material  inconven- 
ience by  reason  of  the  condition  of  the  water,  in  wash- 
ing and  cleansing  their  wool  in  preparing  it  for  manu- 
facturing purposes;  none  of  the  sewers  are  discharged 
nearer  than  800  feet  from  appellees^  premises;  that 
the  sewage  so  accumlates  at  the  dam  and  gates  as  to 
cause  the  water  to  stand  and  stagnate  at  times  of  low 
water;  that  there  would  be  no  accumulation  but  for 
the  dam  and  gates  of  appellees;  the  accumulation  of 
sewage  at  appellees'  head  gates  and  race  would  not 
collect  and  cause  any  offensiveness  or  injury,  except 
for  the  obstruction  of  the  flow  of  the  water  in  the 
stream  by  the  dam  and  gates  placed  there  by  appel- 
lees; that  for  a  long  time  prior  to  the  bringing  of  this 
suit,  the  refuse  and  waste  from  a  large  tannery  on  the 
river  bank  were  discharged  into  the  river;  that  the 
waste  discharged  into  the  river  from  a  paper  mill,  and 
from  the  Gaar,  Scott  &  Company's  manufactory,  em- 
ploying 500  to  700  hands,  polluted  the  water  in  the 
river;  that  the  washings,  waste,  and  matter  finding 
its  way  into  the  river  within  the  city  from  dumps 
used  by  citizens  to  discharge  decaying  animal  and 
vegetable  matter,  polluted  the  water  in  the  river;  also 
the  waste  matter  from  gas  works;  also  the  sewage 
from  the  county  sewer  from  the  court  house  and 
county  jail  and  connection,  polluted  the  water;  also 
from  the  piano  works;  the  refuse  from  three  slaughter 
houses  was  for  the  past  six  years  discharged  into  the 
river,  which  polluted  the  water;  that  for  the  last  six 
years  the  sewage  from  the  slaughter  houses  and  from 
the  gas  works  has  been  less  than  in  former  years;  that 
in  cleansing  w  ool  it  is  necessary  that  the  w^ater  be  as 
free  from  pollution  as  possible;  that  at  the  time  ap- 
pellees erected  the  buildings  they  now  use  the  condi- 
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tion  of  the  water  in  the  river  was  suitable  for  the  pur- 
poses for  which  they  used  it;  since  the  construction 
of  the  sewers  there  has  been  a  gradual  increase  in  the 
number  of  persons  using  the  same  for  sewage;  that  in 
1888  or  1890  the  sewage  first  began  to  materially  in- 
terfere with  appellees'  use  of  their  factory;  that  when 
this  suit  was  brought  the  water  was  not  in  proper  con- 
dition to  use  in  cleansing  wool,  because  of  the  sewage 
from  the  city's  sewers;  that  the  slaughter  houses,  gas 
works,  and  other  manufacturing  establishments  above 
mentioned  have  been  in  continuous  operation  for  at 

least  twenty-five  years,  and  that  these  would  not,  of 
themselves,  have  polluted  the  water  so  as  to  materi- 
ally interfere  with  appellee's  use  of  their  factory; 
that  if  the  sewage  had  not  been  discharged  into  the 
river  from  the  sewers  the  annual  rental  value  of  ap- 
pellees' property  was  ^^1,200.00,  and  with  such  sewage 
in  the  river  the  annual  rental  value  was  $300.00 ;  that 
appellees  have  been  damaged  in  the  sum  of  f  1,350.00; 
that  if  the  river  had  not  been  polluted  by  the  sewage 
from  the  city  sewers,  appellees'  property  would  be 
worth  920,000;  that  with  the  polluted  river  from  the 
city  sewers,  it  was  worth  f  7,000 ;  that  for  several  years 
the  pollution  of  the  water  has  been  caused  in  part 
by  the  sewage  from  the  city  sewers ;  that  it  is  not  pos- 
sible  to  determine  from  the  evidence  whether  the  pol- 
lution of  the  water  was  caused  by  the  gas  works, 
slaughter  houses,  or  the  appellant's  sewers;  the  oil 
and  grease  in  the  water  at  the  dam  and  race  was 
caused  mainly '  by  waste  from  the  slaughter  houses 
and  oil  from  the  gas  works;  there  was  no  material  in- 
terference with  appellees'  business  from  polluted 
water  prior  to  1890;  this  interference  is  largely  influ- 
enced by  the  stage  or  volume  of  water  in  the  river;  it 
is  not  possible  to  determine  from  the  evidence  the  ex- 
tent of  any  pollution  arising  from  the  paper  mills, 
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Gaar,  Scott  &  Company's  factory,  the  gas  works,  the 
county  sewer,  the  slaughter  houses,  dumps  along  the 
river  banks  and  surface  drainage;  that  for  the  past 
four  or  five  years  there  have  been  extraordinary  sea- 
sons of  drouth,  and  that  the  water  in  the  river  has 
been  extraordinarily  low,  and  that  interference  with 
appellees'  business  by  pollution  of  the  water  is  largely 
influenced  by  the  volume  of  water  in  the  river,  and 
that  there  is  no  substantial  injury  at  ordinary  stages 
of  water  and  ordinarv  seasons  of  rainfall;  that  the 
volume  of  water  flowing  in  the  river  in  1893,  and  prior 
thereto,  was  from  nineteen  million  to  twenty-three 
million  gallons  in  twenty-four  hours;  that  a  natural 
water  course  will  take  up  and^  disperse  an  amount  of 
sewage  flowing  into  it  equal  to  five  per  cent  of  the  vol- 
ume of  water  in  the  stream  without  material  pollution 
of  the  stream ;  that  the  flow  from  the  city  sewers  into 
the  river  was  about  two  and  a  half  percent,  of  the  water 
then  flowing  in  the  stream ;  there  was  not  a  sufficient 
volume  of  water  in  the  river  at  all  common  and  ordi- 
nary stages  thereof  to  dilute  and  disperse  all  sew- 
age matter  from  the  city  sewers  so  as  to  render  the 
same  substantially  harmless  in  the  absence  .of  pollu- 
tion from  any  other  source;  that  in  1891, appellees  sold 
to  the  Richmond  City  Water  Works  Company  for 
11,500.00  the  right  to  take  all  the  water  from  the  east 
fork  of  the  river  if  the  company  should  desire  it,  and 
that  the  east  fork  furnished  one-half  or  more  of  the  vol- 
ume of  water  which  flowed  in  the  stream  in  and 
through  appellee's  dam  and  race.  Interrogatory  189: 
"If  you  find  from  the  evidence,  that  the  plaintiffs,  prior 
to  the  bringing  of  this  suit,  have  sustained,  on  account 
of  the  pollution  of  the  water  complained  of,  by  the  de- 
fendant alone,  in  redyeing  their  wool  or  yarn,  state  in 
answer  to  this  interrogatory  in  what  amount  they  have 
been  damaged  on  account  of  such  redyeing?"    Ans. 
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"Two  hundred  dollars."  Interrogatory  190 :  "If  you  find 
from  the  evidence  that  the  plaintiffs  have  sustained 
damage  prior  to  the  bringing  of  this  action,  by  reason 
of  any  pollution  of  the  water  of  the  river  by  defendant 
alone,  in  necessarily  cleansing  their  race  and  dam  on 
account  thereof,  state  in  answer  to  this  interrogatory 
in  what  amount  they  have  been  so  damaged  in  thi3 
particular."  Ans.  "Seventy-five  dollars."  Interroga- 
tory 191 :  "If  you  find  from  the  evidence  that  the  plain- 
tiffs, prior  to  the  bringing  of  this  action,  sustained 
any  damage  to  their  business  on  account  of  the  pollu- 
tion of  the  water  complained  of  by  the  defendant 
alone,  other  than  the  damage  on  account  of  redyeing 
their  wool  or  yarn  and  the  cleansing  of  their  race  and 
dam,  state  in  answer  to  this  interrogatory  what  any 
such  other  damages  are,  and  the  amount  thereof." 
Ans.    "None." 

Appellant's  counsel  first  discuss  the  refusal  of  the 
court  to  require  appellees  to  make  their  complaint 
more  definite  and  certain,  claiming  that  the  complaint 
does  not  show  whether  a  recovery  is  sought  for  dam- 
ages to  their  business  from  a  continuing  nuisance,  or 
whether  for  damages  past  and  prospective  for  a  per- 
manent injury  to  the  freehold. 

It  appears  from  the  complaint  that  appellees  are 
the  owners  of  certain  real  estate  bordering  on  White- 
water river,  &  natural  water  course,  and  located  on 
said  real  estate  is  a  factory,  in  which  they  manufac- 
ture woolen  yarn;  that  their  factory  is  situated  on  the 
bank  of  said  river,  about  one  mile  south  of  the  city  of 
Eichmond;  that  the  machinery  of  their  factory  is  pro- 
pelled by  water  taken  from  said  river,  by  means  of  a 
race;  that  appellees  and  their  grantors  have  owned 
the  real  estate  and  said  water  privileges  for  fifty 
years;  that  in  manufacturing  yarns  and  other  ma- 
terial, they  are  required  to  and  do  use  large  quantities 
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of  water  taken  from  said  river;  that  appellant  has  for 
the  last  eight  years,  without  the  consent  and  over  the 
protest  and  objection  of  appellees,  polluted  and  con- 
taminated the  waters  of  said  river  by  constructing  a 
number  of  sewers  and  discharge  therefrom  polluting 
substances  from  privy  vaults  and  other  sources  in 
said  city  into  said  river,  which  would  not  otherwise 
have  been  discharged  therein;  that  the  water,  after 
being  so  polluted,  passes  down  to  appellees'  factory, 
but  that  by  reason  of  such  pollution  it  is  unfit  for  the 
uses  of  appellees;  that  by  reason  of  such  discharge  of 
polluted  water,  appellees  have  suffered  great  detri- 
ment and  damage  in  said  busiixess  and  depreciated 
value  of  their  property,  which  has  been  caused  there- 
by, and  has  been  rendered  practically  worthless  and 
of  but  little,  if  any  value;  that  by  reason  of  the  acts 
of  appellant  the  appellees  were  damaged. 

It  is  true,  it  is  specifically  alleged  that  the  appellees 
are  injured  by  reason  of  the  offensive  odors,  and  also 
because  of  the  polluted  water  being  unfit  for  the  pur- 
poses of  washing  wool  and  running  the  factory.  But 
it  also  appears  that  the  factory  would  be  practically 
worthless  if  appellees  were  deprived  of  the  use  of  the 
water  in  the  river.  The  factory  is  valuable  only  by 
reason  of  what  it  can  manufacture,  and  if  its  output  is 
materially  and  permanently  decreased,  the  property 
has  suffered  accordingly  as  to  its  value.  Taking  the 
complaint  as  a  whole,  we  think  it  seeks  to  recover 
damages  because  of  certain  alleged  acts  of  appellant, 
and  by  reason  of  which  appellees'  property  has  been 
rendered  less  valuable. 

The  sufficiency  of  the  complaint  presents  a  more 
difficult  question.  Is  a  municipal  corporation  which 
has  constructed  a  system  of  sewers  upon  the  best 
modern  plan  for  conducting  and  discharging  sewage 
and  drainage,  and  has  discharged  the  same  into  a 
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natural  water  course  which  is  the  natural  drainage  of 
the  land  on  which  the  city  is  situated,  and  has  made 
the  sewers  to  conform  to  the  natural  drainage,  and 
constructed  them  substantially  upon  the  lines  of  nat- 
ural drainage  and  water  courses  which  had  previously 
carried  the  surface  drainage,  liable  in  damages  to  a 
lower  riparian  owner  by  reason  of  polluting  the  water 
with  such  sewage? 

It  is  alleged  in  the  first  paragraph  of  answer  that 
the  appellant  is  a  city  with  a  population  of  20,000  or 
more;  that  the  ground  on  which  it  is  built  is  on  a  gen- 
eral level,  about  seventy-five  feet  above  the  water  in 
said  stream,  which  fiows  on  and  along  the  northern, 
western,  and  southwestern  borders  thereof,  and 
thence  in  a  southerly  direction  past  the  premises  of 
appellees;  that  the  natural  drainage  of  the  ground  is 
and  always  has  been  towards  and  into  said  stream,  and 
owing  to  the  conformation  of  the  sourrounding  coun- 
try it  has  been  and  is  impossible  to  have  drainage  in 
any  other  direction,  and  no  drains  or  sewers  for  such 
purpose  could  or  can  be  made  without  having  their 
outlet  into  said  stream;  that  it  became  necessary  to 
construct  sewers  in  said  city,  and  that  the  city  for 
more  than  twenty  years  had  claimed  and  exercised 
the  right  to  construct  such  sewers  as  were  necessary, 
that  said  sewers  were  constructed  on  the  most  ap- 
proved and  scientific  methods,  and  has  used  due  and 
proper  care  to  avoid  inconvenience  and  damage  to  in- 
dividuals or  the  public,  and  in  maintaining  the 'same 
has  made  all  regulations  and  taken  all  precautions  to 
make  the  use  of  the  same  of  the  greatest  utility  and 
least  injury;  that  the  quantity  of  water  flowing 
through  said  sewers  is  suflficient  in  volume  to  dissolve 
and  disperse  all  solid  and  filthy  matter  conveyed  into 
said  sewers;  that  it  is  impossible,  without  enormous 
and  unreasonable  expense,  to  provide  any  means  for 
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the  further  purification  of  such  sewage;  that  all  of 
said  sewers  were  constructed  and  put  into  use  more 
than  eight  years  before  the  beginning  of  this  action, 
and  have  been  constantly  in  use  during  that  time; 
that  the  same  were  constructed  under  the  laws  of  the 
State  at  a  cost  to  exceed  |200,000.00;  that  appellees 
knew  that  said  sewers  were  being  constructed,  but  at 
no  time  made  any  protest  or  objection  thereto;  that 
none  of  said  sewers  discharge  their  contents  upon  ap- 
pellees' premises;  that  between  the  outlet  of  said 
sewers  and  appellees'  premises  there  are  divers 
slaughter  houses  that  have  been  there  located  for 
many  years  before  and  since  the  construction  of  said 
sewers,  and  which  discharge  all  their  refuse  into  said 
stream;  that  above  appellees'  premises,  before  and 
since  the  construction  of  said  sewers,  are  tanneries, 
paper  mills,  gas  works,  and  other  manufactories,  dis- 
charging filth  into  said  stream;  that  the  pollution  of 
said  water  is  caused  by  the  dam  maintained  by  appel- 
lees, which  in  times  of  low  water  causes  the  water  to 
become  stagnant,  and  large  quantities  of  vegetable 
growths  growing  in  and  upon  the  bottom  and  sides  of 
said  stream  become  detached  therefrom  and  rise  and 
float  upon  the  surface,  and  the  same,  with  the  oflfal 
impurities  aforesaid,  being  detained  by  said  dam,  pro- 
duce the  injuries  complained  of,  none  of  which  would 
occur  but  for  the  obstructions  of  the  water,  as  afore- 
said. 

Th^  second  paragraph  of  answer  is  substantially 
the  same  as  the  first,  with  the  additional  averments 
that  the  injuries  complained  of  were  caused  by  appel- 
lees' dam,  and  that  the  same  could  have  been  readily 
prevented  by  the  exercise  of  reasonable  and  ordinary 
care  and  diligence  on  the  pari:  of  appellees,  such  as  it 
was  their  duty  to  use  under  the  circumstances;  that 
appellees,  for  the  purpose  of  washing  wool,  negli- 
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gently  drew  the  water  so  contaminated  directly  from 
their  head  race  without  using  any  means  to  strain 
or  purify  the  same,  which  could  readily  have  been 
done  by  the  exercise  of  proper  care  and  diligence. 

The  fourth  paragraph  was  the  general  denial;  the 
fifth  paragraph  pleaded  the  six  years'  statute  of  lim- 
itation to  so  much  of  the  complaint  as  claimed  dam- 
ages for  permanent  injury  to  appellees'  property;  and 
the  sixth  paragraph,  that  for  more  than  twenty  years 
appellant  had  claimed  and  exercised  the  right  to  con- 
struct sewers  and  discharge  sewage  into  the  river 
above  appellees'  dam  and  factory,  which  right  appel- 
lees knew  and  never  denied  or  disputed. 

A  riparian  proprietor  has  no  property  in  the  water 
itself,  but  only  a  right  to  use  it  as  it  flows  by  or 
through  his  premises,  and  if  he  diverts  the  stream  he 
must  return  it  to  its  natural  channel  when  it  leaves 
his  estate.  Dilling  v.  Murray,  6  Ind.  324,  63  Am.  Dec. 
385;  TtUots<m  v.  Smith,  32  N.  H.  90,  64  Am.  Dec.  365; 
Wheatley  v.  Chrisman,  24  Pa.  St.  298,  64  Am.  Dec. 
667;  Burwell  v.  Hobson,  12  Grat.  322,  65  Am.  Dec.  247; 
Stein  V.  Burden,  29  Ala.  127,  65  Am.  Dec.  394;  Davis 
Y.  Oetchell,  50  Me.  602,  79  Am.  Dec.  636,  and  note. 

The  principle  is  well  settled,  that  in  the  absence  of 
grant,  license,  or  prescription  limiting  his  rights,  a 
riparian  proprietor  has  the  right  to  have  the  waters 
of  a  natural  water  course  flow  along  or  through  his 
premises  as  it  would  naturally  flow,  without  change 
of  quantity  or  quality.  McCalmont  v.  WhitaJcer,  3 
Rawle  84,  23  Am.  Dec.  102;  Crooker  v.  Bragg,  10  Wend. 
260,  25  Am.  Dec.  555;  Buddington  v.  Bradley,  10 
Conn.  213,  26  Am.  Dec.  386;  Omelvany  v.  Jaggers,  2 
Hill  (S.  C.)  634,  27  Am.  Dec.  417;  Evans  v.  Merri- 
weather,  3  Scam.  492,  38  Am.  Dec.  106;  Wadsworth  v. 
Tillotson,  15  Conn.  366,  39  Am.  Dec.  391;  Plumleigh 
V.  Dawson,  1  Gilman  544,  41  Am.  Dec.  199;  Dumontr. 
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Kellogg,  29  Mich.  420;  Bliss  v.  Kennedy ,  43  111.  67; 
AcquacJcanonk  Water  Co.  v.  Watsonj  29  N.  J.  Eq.  366; 
Pillshury  v.  Moore,  44  Me.  164. 

In  the  case  of  City  of  Valparaiso  v.  MofflM,  12  Ind. 
App.  250,  suit  was  brought  against  the  city  for  dam- 
ages by  reason  of  the  pollution  of  a  natural  water 
course  from  sewage  discharged  therein  by  a  system 
of  sewers  constructed  by  the  city.  The  appellees  were 
the  owners  of  a  tract  of  land  through  which  the  water 
ran,  and  in  times  of  great  rainfall  the  waters  of  the 
stream  overflowed  its  banks  and  spread  over  appel- 
lees' land  and  caused  cesspools  of  stagnant  water,  and 
deposited  the  filth  and  noxious  matter  from  said 
sewers  thereon,  and  that  by  reason  of  the  noxious 
odors  from  the  filth  and  waste  matter,  appellees'  prop- 
erty was  rendered  unhealthy  and  depreciated  both  its 
rental  and  market  value.  The  city  relied  upon  an  an- 
swer that  prior  to  the  bringing  of  the  suit  the  appel- 
lees had  sued  the  owner  of  certain  gas  works  for  pol- 
luting the  stream  by  means  of  a  sewer,  and  had  com- 
promised and  settled  the  suit  by  accepting  a  certain 
sum  in  full  satisfaction  of  all  damages  caused  by  such 
sewer.  The  real  controversy  in  the  case  was  the  suf- 
ficiency of  the  city's  answer,  but  the  case  holds  that  a 
municipal  corporation  is  liable  in  a  civil  action  for 
erecting  and  maintaining  a  nuisance  the  same  afi  a 
natural  person. 

The  record  in  the  case  at  bar  shows  that  other 
agencies  contributed  to  the  pollution  of  the  water,  but 
that  fact  'does  not  excuse  the  act  of  appellant,  if 
wrongful.  It  is  always  competent  to  show  that  some 
other  person  or  persons  may  have  contributed  to  the 
wrong,  not  for  the  purpose  of  defeating  the  action, 
but  in  mitigation  of  damages.  The  commission  of  a 
wrongful  act  is  not  excused  by  the  fact  that  others 
have  contributed  to  it. 
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It  is  argued  by  appellant's  counsel  that  appellees 
have  contributed  to  the  accumulation  of  sewage  com- 
plained of  by  maintaining  the  dam,  and  that  it  is  with- 
in their  power  to  prevent  such  accumulation.  But  ap- 
appellees  have  the  right  to  use  the  water  of  the  stream 
in  any  manner  they  see  fit,  so  long  as  such  use  does 
not  interfere  with  the  rights  of  others.  So  long  as 
their  use  of  the  water  was  a  reasonable  use  they  were 
exercising  a  legal  right,  and  the  question  is  whether 
they  are  deprived  of  that  right  by  reason  of  the  alleged 
wrongful  acts  of  appellant. 

The  right  to  pollute  the  water  of  a  stream  may  be 
acquired  by  adverse  use  for  twenty  years,  but  this 
would  not  be  true  if  the  pollution  of  the  stream  was 
such  that  it  would  be  injurious  to  the  public  health, 
and  the  rule  is  subject  to  the  further  limitiaton  that  if 
the  pollution  is  substantially  increased,  the  prescrip- 
tive right  is  lost,  as  the  use  must  continue  and  be  the 
same  as  it  was  when  the  period  of  prescription  com- 
menced. It  must  appear  that  the  injury  results  from 
artificial  causes,  and  that  there  has  been  an  actual 
increase  of  the  pollution. 

Appellant's  counsel  cite  the  case  of  Pennsylvania 
Coal  Co.  V.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep.  445, 
6  Atl.  453.  That  case  was  before  the  supreme  court 
of  Pennsylvania  four  different  times.  Upon  the  first 
three  appeals  it  was  decided  that  the  plaintiff  showed 
a  right  of  recovery.  Sanderson  v.  Pennsylvania  Coal 
Co.y  86  Pa.  St.  401;  Pennsylvania  Coal  Co.  v.  Sanderson, 
94  Pa.  St.  302;  Sanderson  v.  Pennsylvania  Coal  Co.,  102 
Pa.  St  370.  Upon  the  last  appeal  a  contrary  conclu- 
sion was  reached.  The  action  was  brought  by  Sand- 
erson against  the  coal  company  for  polluting  a  nat- 
ural water  course  by  discharging  therein  the  water 
from  its  mine.  That  case  does  not  decide  that  a  manu- 
facturing company  whose  location  cannot  be  changed 
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has  any  greater  right  than  any  other  person  to  i)ollnte 
the  water  of  a  stream  without  liability  to  persons  hav- 
ing a  right  to  the  use  of  the  water;  but  the  opinion  is 
based  upon  the  fact  that  the  character  of  the  water 
had  not  been  changed.  In  the  opinion  the  court  uses 
this  language:  "It  will  be  observed  that  the  defend- 
ants have  done  nothing  to  change  the  character  of  the 
water,  or  to  diminish  its  purity,  save  what  results 
from  the  natural  use  and  enjoyment  of  their  own  prop- 
erty. They  have  brought  nothing  on  the  land  arti- 
ficially. The  water  as  it  poured  into  Meadow  Brook 
is  the  water  which  the  mine  naturally  discharges;  its 
impurity  arises  from  natural,  not  artificial  causes. 
The  mine  cannot,  of  course,  be  operated  elsewhere 
than  where  the  coal  is  naturally  found,  and  the  dis- 
charge is  a  necessary  incident  to  the  mining  of  it.^' 

The  distinction  between  that  case  and  the  case  at 
bar  is  apparent.  The  mining  company  threw  into  the 
stream  water  which  was  naturally  impure ;  in  the  case 
at  bar  the  city  has  thrown  into  the  stream  water 
which  the  city  has  made  impure.  In  the  one  case  the 
water  flowed  in  its  natural  state,  while  in  the  other, 
artificial  means  had  changed  the  very  nature  and 
character  of  the  water. 

It  has  long  been  the  settled  law  of  this  State,  that 
for  consequential  injuries  resulting  from  the  construc- 
tion, maintenance  or  operation  of  sewers,  streets,  and 
other  public  works,  in  the  absence  of  negligence  or 
want  of  due  care  and  skill,  a  municipal  corporation  is 
not  liable.  Mdcy  v.  City  of  IndianapoliSy  17  Ind.  267; 
Wets  V.  City  of  Madison^  75  Ind.  241 ;  Rice  v.  City  of 
Evansvilley  108  Ind.  7;  City  ofTerre  Haute  v.  Hudnuly 
112  Ind.  642;  Cummins  v.  City  of  Seymour,  79  Ind. 
491;  City  of  Evansville  Y.  Decker y  84  Ind.  325. 

"The  improvement  of  streets  and  alleys  by  a  munici- 
pality is  a  lawful  act,  and  if  unavoidable  injury  ensue 
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no  liability  results.  That  which  the  law  authorizes  is 
not  a  nuisance  so  as  to  give  a  right  of  action.  Trans- 
portation  Co.  v.  Chicago,  99  U.  S.  635;  Chicago,  etc.,  R.  R. 
Co.  V.  Loeb,  118  111.  203,  59  Am.  Rep.  341.  But  the 
negligent  and  unskillful  action  on  the  part  of  the 
municipality  is  a  nuisance,  and  when  private  property 
is  injured,  the  city  must  respond  in  damages."  Stein 
V.  City  of  Lafayette,  6  Ind.  App.  414. 

Counsel  for  appellant  cite  the  case  of  Barnard  v. 
Sherley,  135  Ind.  547,  and  upon  the  authority  of  that 
case  ask  a  reversal  of  the  case  at  bar.  In  Barnard  v. 
Sherley,  supra,  appellee  sued  appellants  for  polluting 
a  natural  stream  of  water  by  discharging  therein 
water  from  certain  bath  houses  used  in  connection 
with  an  artesian  well,  the  waters  from  which  were 
claimed  to  possess  curative  properties  for  certain  dis- 
eases. The  complaint  asked  injunctive  relief,  and  also 
damages.  The  question  presented  for  decision  in  that 
case  was,  as  stated  in  the  opinion,  "Whether  one  who 
sinks  an  artesian  well  upon  his  own  land,  and  uses 
the  water  to  bathe  the  patients  in  a  sanitarium  or  hos- 
pital erected  by  him  on  said  premises,  is  liable  to  in- 
junction and  damages  for  allowing  the  water  to  flow 
into  a  stream  which  is  the  natural  water  course  of  the 
basin  in  which  the  artesian  well  is  situated,  the  owner 
being  free  from  negligence  or  malice  and  using  all 
due  care  in  avoiding  injury  to  his  neighbor."  The 
learned  judge  who  wrote  the  opinion  in  that  case  says: 
"No  principle  of  law  is  better  settled  than  that  a  man 
has  the  right  to  the  lawful  use  and  enjoyment  of  his 
own  property,  and  that  if,  in  the  enjoyment  of  such 
right,  without  negligence  or  malice,  an  inconvenience 
or  loss  occurs  to  his  neighbor,  it  is  a  wrong  for  which 
there  is  no  liability.  *  *  *  *  No  man  is  answerable 
in  damages  for  the  reasonable  exercise  of  a  right, 
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where  it  is  accompanied  by  a  cautious  regard  for  the 
right  of  others,  where  there  is  no  just  ground  for  the 
charge  of  negligence  or  unskillfulness,  and  where  the 
act  is  not  done  maliciously." 

That  case  was  decided  upon  the  sufficiency  of  the 
second  paragraph  of  answer,  which  alleged  that  the 
well  was  dug,  and  its  waters  caused  to  flow  upon  ap- 
pellant's lands  by  an  association  of  citizens  with  the 
assent  and  approval  of  appellee;  that  the  waters  from 
the  well  flowed  into  a  stream  which,  after  running 
through  the  city,  passed  over  lands  of  appellee  and  for 
more  than  a  vear  so  continued  to  flow  with  the  ac- 
quiescence  of  appellee;  that  the  only  means  or  way  of 
escape  of  the  water  from  said  well  is  in  and  along  said 
branch,  which  is  the  only  natural  outlet  for  the  same, 
and  that  the  increase  of  the  flow  of  water  in  the 
stream  was  not  materially  increased  by  the  water 
from  said  well;  that  by  analysis  it  was  discovered 
that  the  waters  were  of  great  medical  value,  and  pos- 
sessed of  curative  properties  in  the  healing  of  persons 
afflicted  with  various  diseases;  that  thereupon  for  the 
purpose  of  utilizing  said  waters  for  the  cure  of  per- 
sons so  sick  and  afflicted,  appellants  erected  upon 
their  said  lot  a  bath  house,  at  a  great  cost,  in  which 
they  have,  since  continued  to  treat  those  afflicted, 
using  said  waters.  This  paragraph  of  answer  was 
held  sufficient,  for  the  reason  that  it  appeared  due  care 
had  been  exercised  in  the  premises;  that  the  business 
in  which  appellants  were  engaged  was  a  lawful  one, 
and  that  it  was  conducted  in  a  lawful  manner.  In  the 
opinion  in  that  case  the  court  said :  "The  natural  right 
to  have  the  water  of  a  stream  descend  in  its  pure  state, 
must  yield  to  the  equal  right  of  those  above.  Their 
use  of  the  stream  for  mill  purposes,  and  the  other 
manifold  purposes  for  which  they  may  lawfully  use 
it,  will  tend  to  render  it  more  or  less  impure.    The 
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water  may  thus  be  rendered  unfit  for  many  uses  for 
which  it  had  before  been  suitable;  but  so  far  as  that 
condition  results  from  a  reasonable  use  of  the  stream, 
in  accordance  with  the  common  right,  the  lower  ri- 
parian proprietor  has  no  remedy'  When,  the  popula- 
tion becomes  dense,  and  towns  or  villages  gather 
along  its  banks,  the  stream  naturally  suffers  still 
greater  deterioration.  Against  such  injury,  incident  as 
it  is  to  the  growth  and  industrial  prosperity  of  the 
community,  the  law  affords  no  redress.  So,  in  cities 
and  towns,  with  their  numerous  inhabitants  and  di- 
versified business,  with  their  mills,  shops,  and  manu- 
factories; with  their  streets  and  sewers;  All  the  prod- 
ucts and  means  of  a  high  civilization,  it  would  be  im- 
possible that  the  pure  streams  that  flow  in  from  the 

farm  sides  should  remain  uncontaminated ;  and  those 
that  live  upon  the  lower  banks  of  such  streams  must, 
for  the  general  good,  abide  the  necessary  results  of 
such  causes,  ♦♦♦♦♦♦♦♦♦♦in  the  case  before 
us,  the  stream  flowed  through  the  heart  of  the  city  of 
Martinsville  before  it  reached  the  lands  of  appellee. 
Will  it  be  said  that  there  is  any  liability  for  contam- 
ination from  the  refuse  of  a  city?  Must  it  be  that  one 
who  lives  on  the  lower  lands  on  the  banks  of  a  stream 
shall  forbid  forever  the  founding  of  a  city  on  the  lands 
above;  forbid  the  grading  of  streets,  the  building  of 
sewers,  the  erection  of  mills,  factories,  hospitals,  or 
other  means  of  livelihood,  comfort  and  convenience 
of  the  inhabitants." 

The  doctrine  laid  down  in  Ba/mard  v.  Sherley,  supra, 
has  been  approved  by  the  Supreme  Court  upon  a  sec- 
ond appeal  of  that  case.  Barnard  v.  Shirley  (Ind.  Sup.), 
47  N.  E.  671. 

It  is  argued  by  appellees'  counsel  that  if  it  be  true 
that  appellees  had  property  in  their  plant,  described 
in  their  complaint,  then  when  the  city  discharged  sew- 
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age  into  the  river  which  destroyed  the  value  of  the 
plant,  there  was  a  taking  of  appellees'  property  by  the 
city  that  brings  the  case  within  that  provision  of  the 
constitution  which  provides  that  no  man's  property 
shall  be  taken  by  law  without  just  compensation.  But 
with  this  view  we  are  unable  to  agree.  Appellees' 
action  is  in  tort  for  damages  for  injuries  to  their  water 
rights  and  property  from  a  nuisance,  and  is  not  an 
action  for  the  value  of  property  taken  by  the  city  for  a 
public  purpose.  The  legislature  may  confer  upon  a 
municipality  the  right  to  exercise  the  powder  of  em- 
inent domain,  but  such  power  does  not  exist  without 
legislative  enactment.  Provision  has  been  made  by 
statute  for  the  appropriation  of  lands  for  parks, 
streets,  and  the  like,  and  methods  provided  for  the  as- 
sessment of  benefits  and  damages;  and  statutes  have 
been  enacted  for  the  appropriation  of  lands  for  rights 
of  way  for  sewers,  both  within  the  corporate  limits  of 
the  city,  and  for  an  outlet  through  lands  without  the 
corporate  limits  when  sewers  are  built;  but  we  know 
of  no  statute  providing  for  the  condemnation  of  lands 
along  a  water  course  into  which  a  city  may  desire  to 
discharge  sewage.  tJntil  a  statute  confers  such  power 
upon  a  city,  the  power  does  not  exist.  Such  a  grant  of 
power  when  made  can  be  exercised  only  in  the  manner 
and  to  the  extent  conferred  by  the  act.  Allen  v. 
J  ones  J  47  Ind.  438;  Water  Works  Co.  v.  Burkhart,  41 
Ind.  364;  1  Beach  Pub.  Corp.,  section  665;  Tiedeman 
Munic.  Corp.,  section  232;  Cooley  Con.  Lim.  648. 

The  case  at  bar  must  be  distinguished  from  that 
class  of  cases  where  an  action  will  lie  for  maintaining 
a  pest  house,  or  slaughter  house,  or  powder  maga- 
zines and  the  like.  In  such  cases  the  nature  and  ne- 
cessities of  the  business  are  not  such  as  prevent  their 
removal. 

In  the  case  at  bar,  the  building  of  the  sowers  was 
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a  lawful  act,  and  they  were  constructed  where  public 
necessity  required  they  should  be.  The  city  did  what 
it  was  authorized  to  do  by  law.  The  sewers  were  con- 
structed upon  the  best  modern  improved  plans,  and 
there  is  nothing  in  the  special  verdict  or  in  the  plead- 
ings that  shows  negligence  or  malice  in  either  the  con- 
struction or  the  operation  of  the  sewers  'by  appellant. 

The  principle  underlying  the  decision  in  Barnard  v. 
Sherley  and  which  is  controlling  in  the  case  at  fcar  is, 
that  "Where  a  work  is  lawful  in  itself,  and  cannot  be 
carried  on  elsewhere  than  where  nature  located  it,  or 
where  public  necessity  requires  it  to  be,  then  those 
liable  to  receive  injury  from  it  have  a  right  only  to  de- 
mand that  it  shall  be  conducted  with  all  due  care,  so 
as  to  give  as  little  annoyance  as  may  be  reasonably  ex- 
pected; and  any  injury  that  may  result,  notwithstand- 
ing such  care  in  the  management  of  the  work,  must  be 
borne  without  compensation.  It  is  then  a  case  in 
which  the  interests  and  convenience  of  the  individual 
must  give  way  to  the  general  good."  Barnard  v.  Sher- 
ley,  135  Ind.  565;  Morse  v.  City  of  Worcester,  139 
Mass.  389,  2  N.  E.  694;  Washburn,  etc.,  Mfg.  Co.  v. 
City  of  Worcester,  116  Mass.  458;  Merrifield  v.  City 
of  Worcester,  110  Mass.  216. 

As  there  is  nothing  in  the  pleadings  or  the  evidence 
or  special  verdict  in  this  case  which  shows  that  the 
appellant  failed  to  construct  the  sewers  with  due  care 
or  skill,  or  that  the  sewers  were  negligently  operated 
and  maintained,  or  that  there  was  any  malice  on  the 
city's  part  in  constructing  or  operating  the  same,  upon 
the  authority  of  Barnard  v.  Sherley,  supra,  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  judgment  on  the  special  verdict. 

Comstock,  J.,  took  no  part  in  this  decision. 
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Brittenham  V.  Robinson  et  al. 

[No.  2,249.    Filed  November  24, 1897.] 

DoMioiLB. — Hqw  Residence  May  Be  Acquired.—A  man  may  acquire  a 
domicile  if  he  be  personally  present  in  a  place  and  elect  that  as  his 
home,  although  he  may  have  had  no  intention  to  remain  at  such 
place  permanently,  but  at  the  end  of  some  short  time  to  remove  and 
acquire  another,    p,  504, 

Same. — Intention  of  Party, — Evidence, — The  residence  of  a  person 
depends  upon  his  acts  and  intention,  and  such  intention  maybe 
made  to  appear  from  his  acts  and  statements,    p,  504, 

EviDJWCR,— Mortgage,— Residence  of  Mortgagor, — ^In  the  foreclosure 
of  a  mortgage  the  introduction  of  the  mortgage  in  evidence  con- 
taining a  statement  of  the  coimty  in  which  the  mortgagors  reside, 
makes  out,  prima  fa>cie,  the  residence  of  the  mortgagors  in  such 
county,    pp,  504,  505, 

New  Trial. — Newly  Discovered  Evidence.^ A  new  trial  will  not  be 
granted  on  acco\mt  of  newly  discovered  evidence,  if  such  evidence 
is  competent  only  for  the  purpose  of  impeachment,  or  is  merely 
cumulative,    pp.  507,  508, 

From  the  Wells  Circuit  Court.     Afflrmed. 

J,  S,  Dailey^  F    C.  Dailey  and  Abram  Simmons^ 
for  appellant. 
A.  L,  Sharpe  and  C.  E.  SturgiSy  for  appellees: 

COMSTOCK,  J.  —  Replevin  brought  by  appellees 
against  appellant,  alleging  in  their  complaint  that 
thej  were  the  owners  of  certain  articles  of  personal 
property  described  of  the  value  of  $400.00,  and  unlaw- 
fully detained  by  appellants,  to  their  damage,  etc. 
Defendants  answered  by  general  denial.  The  cause 
was  submitted  to  the  court  for  trial,  without  the  inter- 
vention of  a  jury.  There  was  a  finding  and  judgment 
for  the  plaintiffs.  Appellant  filed  his  motion  and 
written  reasons,  supported  by  affidavit,  for  a  new 
trial.  The  court  overruled  said  motion,  and  defendant 
excepted.  From  the  judgment  so  rendered,  appellant 
appeals,  and  specifies  as  error  the  overruling  of  his 
motion  for  a  new  trial.    The  interest  claimed  by  appel- 
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lee  to  the  property  in  suit,  was  by  virtue  of  a  chattel 
mortgage  executed  by  Charles  S.  Porter,  in  the  name 
of  Porter  &  McPherson,  partners,  and  acknowledged 
by  the  former  before  a  notary  public  on  the  14th  day 
of  January,  1895,  and  recorded  in  the  recorder's  office 
of  Wells  county,  Indiana,  on  the  date  of  its  execution. 

Appellant  relies  upon  three  propositions  for  the  re- 
versal of  the  judgment:  First,  that  the  chattel  mort- 
gage does  not  give  appellee  a  valid  lien  upon  the  prop- 
erty in  controversy,  for  the  reason  that  it  was  not  re- 
corded in  the  county  where  the  mortgagors  resided. 
Second,  the  exclusion  of  certain  evidence  offered  by 
appellant.  Third,  the  discovery  of  new  and  material 
evidence  since  the  trial. 

Section  6638,  Burns'  R.  S.  1894  (4913,  Homer's  R.  8. 
1896)  provides  that  "no  assignment  of  goods  by  way  of 
mortgage,  shall  be  valid  against  any  other  person 
than  the  parties  thereto,  where  such  goods  are  not  de- 
livered to  the  mortgagee  or  assignee  and  retained  by 
him,  unless  such  assignment  or  mortgage  shall  be  ac- 
knowledged, as  provided  in  cases  of  deeds  of  convey- 
ance, and  recorded  in  the  recorder's  office  of  the 
county  where  the  mortgagor  resides,  within  ten  days 
after  the  execution  thereof." 

In  the  presentation  of  this  question,  the  learned 
counsel  for  appellant  do  not  lose  sight  of  the  long  set- 
tled rule  of  appellate  courts,  that  if  there  is  any  evi- 
dence on  every  material  point  essential  to  recovery 
that  tends  to  support  the  finding  and  judgment  of  the 
trial  court,  the  judgment  will  not  be  reversed  upon  the 
weight  of  the  evidence;  that  it  is  only  when  there  is 
no  evidence  to  support  the  finding  and  judgment,  that 
a  cause  will  be  reversed.  Under  the  statute  it  was  es- 
sential to  plaintiff's  recovery  that  the  mortgagors, 
Porter  &  McPherson,  should  have  been  residents  of 
Wells  county  at  the  date  of  the  recording  of  the  mort- 
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gage,  and  if  thete  was  evidence  before  the  trial  court, 
tending  to  prove  such  fact,  the  judgment  of  the  lower 
court  could  not  by  this  court,  upon  that  ground  alone, 
be  disturbed.  Appellants  claim  that  there  was  no  evi- 
dence that  either  Porter  or  McPherson  was  a  resident 
of  Wells  county  on  the  14th  of  January,  1895;  that 
they  were  mere  adventurers  in  the  oil  fields  of  Indi- 
ana, from  Pennsylvania,  engaged  in  drilling  wells; 
Porter  alone  was  married,  and  at  the  date  named  his 
family  was  living  in  Pennsylvania.  Many  definitions 
of  residence  are  found  in  the  text  books,  and  in  the  re- 
ported cases.  Many  are  collected  in  Pedigo  v.  Grimes^ 
113  Ind.  149,  which  case  we  cite.  Judge  Cooley  says  in 
his  Constitutional  Limitations,  page  754  (5th  ed.),  that 
"a  person's  residence  is  the  place  of  his  domicile,  or 
the  place  where  his  habitation  is  fixed  without  any 
present  intention  of  removing  therefrom."  A  man 
may  acquire  a  domicile  if  he  be  personally  present  in 
a  place  and  elect  that  as  his  home,  even  if  he  never  de- 
sign to  remain  there  always,  but  design  at  the  end  of 
some  short  time  to  remove  and  acquire  another.  Mc- 
Crary  Elections,  p.  496,  sec.  38.  In  the  case  of  Sanders 
V.  Getchell,  76  Me.  158,  it  was  held  that  bodily  residence 
in  a  place,  coupled  with  an  intention  to  make  such 
place  a  home,  would  establish  a  domicile  or  residence. 
We  conclude  that  it  is  not  necessary  that  there  should 
be  an  intention  to  remain  permanently  at  the  chosen 
domicile.  It  is  enough  if  it  is  for  a  time  the  home  to 
the  exclusion  of  other  places.  It  follows  that  the  res- 
idence of  a  person  depends  upon  his  acts  and  inten- 
tion. This  intention  may  be  made  to  appear  from  his 
acts  and  statements.  Looking  to  the  record,  we  find 
that  the  mortgagors  were  described  in  the  mortgage 
as  residents  of  Wells  county,  Indiana,  on  the  14th  of 
January,  1895,  the  day  of  its  execution,  and  that  on 
the  same  day  it  was  recorded  in  the  chattel  mortgage 
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record  in  the  recorder's  office  of  said  county.  In  Brown 
V.  Corbirtj  121  Ind.  455,  this  was  held  sufficient  prima 
facie  evidence  to  show  that  the  mortgage  was  recorded 
in  the  county  where  the  mortgagor  resided,  and  put 
upon  the  defendant  the  burden  of  showing  that  they 
did  not  reside  in  said  county.  The  introduction  of  the 
mortgage  made  out  prima  fade  the  residence  of  the 
mortgagors  in  Wells  county.  Two  witnesses,  Scott 
and  Sturgis,  testified  that  at  the  time  of  the  execution 
of  the  mortgage  Porter  said  that  he  resided  in  Wells 
county.  Porter  himself  testified  that  he  made  the 
foregoing  statement  in  the  presence  of  Scott  and  Stur- 
gis, and  at  that  time  he  resided  in  Wells  county.  Por- 
ter further  testified  that  his  family  came  to  him  at 
Bluffton,  Wells  county,  Indiana,  in  March,  1895;  that 
they  commenced  keeping  house  there  in  a  rented 
house,  and  lived  in  Bluffton  of  said  county  from  that 
time  to  and  including  the  time  of  the  trial;  that  he  did 
all  his  business  in  Bluffton;  that  he  had  his  checks 
cashed  there ;  that  it  was  his  stopping  place  when  not 
at  work ;  that  he  staid  in  Bluffton  whenever  he  could 
get  a  place  to  stay ;  that  his  wife  and  family  were  with 
him  there;  that  up  to  the  time  of  the  trial  he  had  not 
worked  any  place  in  Indiana  outside  of  said  county; 
that  Bluffton  was  his  home.  One  Bender  testified  that 
during  the  month  of  December,  1894,  Porter  and  Mc- 
Pherson  came  to  his  place  of  business  and  told  him 
they  were  going  to  live  in  Bluffton.  The  evidence  dis- 
closes that  Porter  and  McPherson  came  to  Monti)elier, 
Indiana,  Blackford  county,  in  the  fall  of  1894;  that 
they  remained  there  for  a  time  and  went  to  work  in 
the  Wells  county  oil  fields;  that  Porter  made  Bluff- 
ton his  home,  working  only  in  Wells  county;  that  he 
stayed  a  few  nights  in  Montpelier,  but  transacted  his 
business  at  Bluffton,  and  stated  that  his  home  was  in 
Wells  county.    These  facts  and  circumstances  consti- 
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tute  the  evidence  to  support  the  finding  of  the  court 
upon  the  question  of  residence.  Appellant's  counsel 
at  the  proper  time  objected  and  excepted  to  the  testi- 
mony of  the  witness  Bender  to  the  declaration  of  Por- 
ter and  McPherson  that  they  intended  to  reside  in 
Wells  county,  and  in  their  able  brief  insist  that  its  ad- 
mission was  improper.  We  are  clear  from  an  examin- 
ation of  the  authorities,  that  the  declarations  of  a 
party  as  to  his  residence  are  matters  of  proper  proof 
as  testimony  to  show  his  intention.  The  value  or 
weight  of  such  declaration  must  depend  upon  a  va- 
riety of  circumstances,  and  must  be  determined  in 
each  case  by  its  own  circumstances.  The  time,  man- 
ner of  making,  the  presence  or  absence  of  a  sinister 
purpose  in  making  them,  and  the  otl^er  facts  proven  in 
the  case.  Jacob's  Law  of  Domicile,  sections  452455, 
et  seq. 

Wallace  v.  Lodge^  5  111.  App.  507,  was  an  action  in 
assumpsit,  and  an  attachment  was  issued  therein  and 
levied  upon  real  estate  of  the  plaintiff  in  error. 

The  cause  assigned  for  issuing  the  attachment  was 
that  the  defendant  was  a  nonresident  of  the  State  of 
Illinois.  Defendant  denied  that  he  was  a  nonresident 
of  the  state  of  Illinois,  and  offered  in  evidence  the. 
depositions  of  witnesses  who  deposed  as  to  the  state- 
ments made  by  him  at  about  the  time  of  his  departure 
for  Minnesota,  expressive  of  his  intention  after  the 
completion  of  his  business  in  that  state  to  return  to 
Illinois.  The  lower  court  excluded  the  testimony, 
and  the  appellate  court  held  the  evidence  admissible, 
citing  Qreenleaf  on  Evidence,  to  the  effect  that  any 
declaration  made  at  the  time  of  the  transaction  ex- 
pressive of  the  motive,  character,  or  object,  are  re- 
garded as  verbal  acts  indicating  an  intention,  and  are 
therefore  admitted  in  proof  like  any  other  material 
fact.  See,  also,  Yiles  v.  City  of  Waltham,  157  Mass. 
542,  42  N.  E.  901. 
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Appellant's  counsel  also  objected  and  excepted  to 
the  testimony  of  the  witnesses  Sturgis  and  Scott,  that 
Porter  stated  at  the  time  of  the  acknowledgment  of 
the  mortgage  to  Sturgis,  the  notary  public  before 
whom  the  acknowledgment  was  made,  that  he  resided 
in  Wells  county.  Porter  testified  without  objection  by 
appellee,  that  he  made  this  statement  to  Sturgis  at 
the  time  named,  and  further  testified  as  a  fact,  that  he 
resided  in  Wells  county  at  said  time. 

In  view  of  the  testimony  of  Porter,  we  think  the  tes- 
timony of  Sturgis  and  Scott,  if  not  admissible  as  cor- 
roborative, was  harmless,  and  could  not  have  been 
prejudicial  to  appellant. 

The* second  ground  relied  upon  for  the  reversal  of 
the  judgment  is,  that  the  court  sustained  appellee's 
objection  to  the  following  question  propounded  to  the 
appellant  while  upon  the  witness  stand:  "I  will  ask 
you  now  whether  or  not  Charles  S.  Porter  or  Mc- 
Pherson,  who  was  associated  with  him  in  drilling 
wells,  lived  in  Wells  county  in  the  month  of  Janu- 
ary, 1895?"  This  question  called  for  the  opinion  of 
the  witness,  who  had  detailed  to  the  court  all  the 
facts  within  his  knowledge,  upon  which  such  opinion 
must  have  been  based.  The  mere  opinion  of  the  wit- 
ness could  not  have  aided  the  court  who  was  to  deter- 
mine the  question  of  residence  from  the  facts  proved. 
The  ruling,  therefore,  could  not  have  harmed  appel- 
lant. 

The  third  ground  relied  upon  for  reversal  of  the 
judgment  is  the  discovery  of  new  evidence  since  the 
former  trial.  The  newly  discovered  evidence  was  an 
afOidavit  made  on  March  11,  1895,  by  Porter,  mort- 
gagor, to  secure  the  continuance  of  a  cause  then  pend- 
ing before  a  justice  of  the  peace,  and  a  schedule  of 
property  made  by  said  Porter  on  the  same  day  for  the 
purpose  of  obtaining  an  exemption  from  execution,  in 
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both  of  which  said  Porter  stated  that  his  residence 
and  the  residence  of  McPherson  was  Montpelier,  Black- 
ford county,  Indiana.  We  think  this  newly  discovered 
evidence  could  only  be  admissible  for  the  purpose  of 
impeachment,  or  as  an  admission.  A  new  trial  will 
not  be  granted  on  account  of  newly  discovered  evi- 
dence, if  such  evidence  is  competent  only  for  the  pur- 
pose of  impeachment.  State  ex  rel.^  v.  Clark,  16  Ind. 
97;  Martin  v.  Garver,  40  Ind.  351  f  Evans  v.  Statej  67 
Ind.  68;  Sullivan  v.  (J Conner^  77  Ind.  149;  Sutherlin 
V.  State,  108  Ind.  389.  Nor  will  a  new  trial  be  granted 
if  the  evidence  is  merely  cumulative.  Hirves  v.  Driver, 
100  Ind.  315;  Harper  v.  State,  ex  rel.,  101  Ind.  109; 
Marshall  v.  Mathers,  103  Ind.  458;  De  Hart  v.  Aper, 
107  Ind.  4^60. 

If  it  is  an  admission,  we  think  it  must  be  held  cu- 
mulative, because  there  is  evidence  to  the  same  point 
of  the  same  character.  Other  witnesses  on  behalf  of 
the  defendant  (appellant)  testified  that  Porter  told 
them  that  he  lived  in  Blackford  county  and  that  his 
family  was  there.  Under  the  rule  laid  down  in  Hines 
V.  Driver,  supra;  McDonald  v.  Coryell,  134  Ind.  493; 
Morrison  v.  Carey,  129  Ind.  277,  we  incline  to  the  opin- 
ion that  appellant  has  not  shown  proper  diligence  be- 
fore the  trial  to  discover  this  new  evidence.  This, 
however,  we  need  not  decide,  as  in  our  opinion  it  was 
cumulative.  The  testimony  given  was  to  oral  admis- 
sions, the  new  evidence  is  written  admission  of  the 
same  fact. 

The  circuit  court  evidently  reached  the  conclusion 
that  appellants  had  not  used  due  diligence  to  dis- 
cover this  evidence,  and  probably  reached  the  conclu- 
sion that  it  was  not  of  a  character  to  change  the  re- 
sult. We  find  no  error  for  which  the  judgment  of  the 
lower  court  should  be  reversed. 

The  judgment  is  affirmed. 
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Boos  V.  Hinkle. 

[No.  2,316.    Filed  November  24.  1897.] 

Fbauds,  Statute  op. — Agreement  to  Cause  Another  to  Convey  Heal 
Estate, — A  parol  agreement  as  a  part  consideration  for  the  sale  and 
transfer  of  a  note  secured  bj  a  real  estate  mortgage,  that  the  mort- 
gagee would  cause  the  mortgagor  to  convey  the  mortgaged  real 
estate  to  the  purchaser  of  the  note,  is  not  within  the  statute  of 
frauds. 

From  the  Huntington  Circuit  Court.     Affirmed. 

B.  M.  Cobb,  for  appellant. 

T.  O.  Smith  and  W.  S.  Smithy  for  appellee. 

Henley,  J. — ^The  facts  in  the  case  are  these :  Appel- 
lant owned  and  held  the  promissory  note  of  one 
Charles  W.  Fosnaugh  for  $275.00.  This  note  was  se- 
cured by  a  mortgage  upon  an  undivided  interest  in 
certain  real  estate.  The  said  Charles  W.  Fosnaugh 
was' wholly  and  totally  insolvent,  and  the  real  estate 
upon  which  said  mortgage  was  given  to  secure  the 
payment  of  the  said  note  was  not  of  sufficient  value  to 
secure  the  same.  That  appellee  desired  to  acquire  the 
interest  of  said  Fosnaugh  in  the  real  estate  mortgaged 
by  said  Fosnaugh  to  appellant,  and  appellee  agreed 
with  said  appellant,  the  holder  and  owner  of  said  note, 
that  if  he  (appellant)  would  indorse  said  note  to  appel- 
lee without  recourse,  and  pay  appellee  the  sum  of 
twenty-five  dollars,  and  cause  the  said  Fosnaugh  to 
convey  to  appellee  the  interest  in  the  real  estate,  cov- 
ered by  said  mortgage  securing  the  note,  without  any 
cost  or  exi)ense  to  appellee,  he  (appellee)  would  deliver 
to  said  appellant  a  certain  gray  horse  in  full  satisfac- 
tion of  the  foregoing  agreement.  Appellee  delivered 
the  horse  as  agreed,  and  appellant  indorsed  the  note 
to  appellee  as  agreed,  but  appellant  failed  altogether 


610        APPELLATE  COURT  OF  INDLA.NA, 

Boos  V.  Hinkle. 

to  perform  that  part  of  his  said  contract  and  agree- 
ment wherein  he  agreed  with  appellee  to  cause  said 
Fosnaugh  to  convey  said  mortgaged  real  estate  to  ap- 
pellee without  any  cost  or  expense  to  him.  That  on 
account  of  the  failure  to  comply  with  the  terms  of  said 
agreement,  appellee  was  compelled  to  and  did  bring  an 
action  upon  said  note  and  to  foreclose  said  mortgage 
in  order  to  obtain  title  to  said  real  estate,  and  was 
compelled  to  pay  out  money  for  costs,  expenses,  and 
attorneys'  fees  in  the  prosecution  of  said  action  to 
final  judgment  and  judicial  sale.  It  is  upon  the  above 
stated  facts  that  appellee's  complaint  in  the  cause  is 
founded.  The  lower  court  overruled  a  demurrer  to  the 
complaint;  an  ansTver  was  filed  in  two  paragraphs; 
the  first  a  general  denial ;  'th^  second  paragraph  of  an- 
swer averred  that  the  breach  of  the  contract  alleged 
in  the  complaint  was  one  for  the  conveyance  of  real 
estate  in  this,  that  appellant  had  entered  into  a  con- 
tract with  appellee  that  he  (appellant)  would  procure 
one  Fosnaugh  to  convey  to  appellee  a  certain  tract  of 
land,  and  that  said  contract  was  void  because  the 
agreement  upon  which  the  action  is  brought  was  not 
in  writing,  neither  was  there  any  note  or  memoran- 
dum thereof  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  any  other  person  thereunto 
by  him  lawfully  authorized. 

There  was  a  demurrer  filed  and  sustained  to  the  sec- 
ond paragraph  of  answer.  Trial  by  the  court  and  judg- 
ment in  favor  of  appellee  for  $68.00. 

The  question,  and  the  only  one  argued  by  appel- 
lant's counsel,  is:  Does  the  agreement  set  up  in  appel- 
lee's complaint  fall  within  the  statute  of  frauds?  If 
it  does  it  is  not  enforceable,  and  the  demurrer  ought  to 
have  been  sustained  to  the  complaint;  if  it  does  not, 
the  judgment  of  the  lower  court  was  correct,  and  the 
cause  ought  to  be  affirmed.    Now,  according  to  the 
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allegations  of  the  complaint,  appellant  violated  that 
part  of  the  agreement  by  which  he  agreed  to  cause 
Fosnaugh  to  convey  to  appellee  the  real  estate  mort- 
gaged, without  cost  or  expense  to  appellee. 

The  contract,  not  having  been  averred  to  be  in  writ- 
ing, in  the  complaint,  will  be  presumed  to  have  been 
in  parol. 

The  Statute  of  Frauds  and  Perjuries,  section  6629, 
Burns'  R.  S.  1894  (4904,  Horner's  R.  S.  1896),  is  as  fol- 
lows: "No  action  shall  be  brought  in  any  of  the  fol- 
lowing cases:  ♦  ♦  ♦  Second.  To  charge  any  person, 
upon  any  special  promise,  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another.  ♦  ♦  ♦  ♦  Fourth. 
Upon  any  contract  for  the  sale  of  lands.  Fifth.  ♦  ♦  ♦ 
Unless  the  promise,  contract,  or  agreement,  upon 
which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  by  some  per- 
son thereunto  by  him  lawfully  authorized ;  excepting, 
however,  leases  not  exceeding  the  term  of  three 
years." 

Fosnaugh  was  not  a  party  to  the  agreement  be- 
tween appellant  and  appellee,  he  owed  no  duty  that 
was  in  any  way  enlarged  by  the  terms  of  the  agree- 
ment sued  on  herein.  Appellant  did  not  agree  to  pay 
the  debt  of  Fosnaugh,  and  as  this  debt  was  the  only 
thing  in  which  Fosnaugh  could  be  in  default  to  appel- 
lee, it  necessarily  follows  that  appellant's  agreement 
was  not  to  answer  for  the  debt  or  default  of  Fosnaugh. 
Following  the  contract  still  further,  it  was  not  a  con- 
tract for  the  sale  of  lands.  Appellant's  agreement 
was  to  cause  another  person,  not  a  party  to  the  con-, 
tract,  to  convey  certain  lands.  For  this  service  he  was 
to  have  certain  compensation,  which  he  has  received. 
Appellant  wholly  failed  to  cause  the  conveyance  to 
be  made  by  Fosnaugh  to  appellee,  and  by  reason  of 
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the  breach  of  the  contract  on  the  part  of  appellant, 
the  lower  court  assessed  appellee's  damage  at  f 68.00. 
We  find  no  error  in  the  cause. 
Judgment  affirmed. 


Chicago  and  South  Eastern  Rah^way  Company 

V.  Coulter. 

[No.  2,882.    Filed  November  24,  1897.] 

Special  Vebdict. — Form  of  Interrogatories. — An  objection  to  a  spe- 
cial verdict,  tha^  the  interrogatories  were  not  so  framed  that  the 
jury  were  required  to  find  one  single  fact  in  answering  each  inter- 
rogatory, as  provided  by  the  act  of  March  11,  1895  (Acts  of  1895. 
p.  248),  wiU  not  be  sustained  where  it  is  admitted  that  the  verdict 
contains  aU  the  material  facts  necessary  to  sustain  the  judgment, 
and  there  had  been  no  request  to  the  court  to  modify  the  interroga- 
tories,   pp,  SlSy  514, 

Railroads. — Killing  Animal  on  Track. — Change  of 'Venue. — Ancil- 
lary Proceeding  Against  Agent. — Notice. — An  action  against  a  rail- 
road company  for  the  killing  of  a  horse  on  the  track  was  brought  in 
the  cotmty  in  which  the  horse  was  killed,  but  the  venue  was 
changed,  the  cause  was  tried,  and  a  judgment  against  the  com- 
pany rendered  in  another  county.  At  the  time  the  judgment  was 
rendered,  the  parties  appearing,  the  plaintiff  made  a  motion,  under 
section  6815,  Bums'  B.  S.  1894,  that  a  certain  local  agent  of  the 
company  appear  and  disclose  the  amount  of  defendant's  money  on 
hand,  and  pay  the  same  on  the  judgment.  Hdd,  that  the  motion 
relating  to  the  agent  could  be  made  in  the  county  to  which  the 
venue  had  been  changed,  and  that  no  notice  of  the  motion  was 
required,    pp.  616-617. 

From  the  Montgomery  Circuit  Court.  Affirmed. 

W.  R.  Crawford  and   U.  C.  Stover^  for  appellant 
William  J.  Darnell  and  Thomas  &  Whittington,  for 
appellee. 

Black,  J. — The  appellee  was  awarded  judgment 
against  the  appellant  upon  a  special  verdict,  in  an 
action  for  the  recovery  of  the  value  of  the  appellee's 
horse,  maimed  and  killed  by  being  run  against  and 
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over  by  a  locomotive  and  train  of  cars,  operated  by  the 
appellant  upon  its  railway  track,  to  which  the  horse 
had  entered  at  a  place  where  it  was  not  securely 
fenced  in,  the  action  having  been  commenced  in  the 
Boone  Circuit  Court,  from  which  the  venue  was 
changed  to  the  court  below. 

The  interrogatories  and  answers  thereto  numbered 
two,  three,  and  six  in  the  special  verdict,  were  as  fol- 
lows: "Two.  Did  said  horse,  on  the  27th  day  of  No- 
vember, 1895,  enter  upon  the  track  of  the  defendant, 
The  Chicago  and  South  Eastern  Railway  Company,  in 
Boone  county,  Indiana,  at  a  point  where  said  track 
was  not  securely  fenced  in?    Answer.  Yes.^^ 

"Three.  Was  said  horse,  on  said  day,  at  said  point 
on  the  track  of  said  defendant,  struck  by  an  engine 
of  the  defendant  operated  by  its  agents  and  employes, 
and  so  maimed  and  injured  that  he  was  then  and  there 
rendered  valueless,  and  shot  and  killed  by  the  em- 
ployes of  said  defendant?    Answer.  Yes." 

"Six.  Was  the  point  where  said  horse  entered  upon 
the  track  of  the  defendant  securely  fenced  in?  An- 
swer.  No." 

In  discussing  the  assignments  that  the  court  erred 
in  sustaining  the  appellee's  motion  for  judgment  on 
the  special  verdict,  and  in  overruling  appellant's  mo- 
tion f6r  a  venire  de  novoy  counsel  for  appellant  have 
called  attention  specially  to  these  interrogatories  and 
answers,  and  while  admitting  that  the  facts  neces- 
sary to  sustain  appellee's  case  can  be  deduced  from  the 
verdict,  refer  to  the  provision  of  the  statute  of  1895, 
under  which  this  special  verdict  was  rendered,  that 
the  interrogatories  shall  be  "so  framed  that  the  jury 
will  be  required  to  find  one  single  fact  in  answering 
each  of  such  interrogatories"  (Acts  1895,  p.  248;  sec- 
tion 555,  Supplement  to  Burns'  R.  S.  1894),  and  con- 
VoL.  18—33 
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tend,  as  we  understand  their  brief,  that  though  by 
taking  certain  interrogatories  with  their  answers  to- 
gether it  was  shown  that  the  horse  was  struck  in 
Boone  county,  yet  certain  interrogatories  each  re- 
quired the  finding  of  more  than  one  single  fact,  and 
it  was  not  found  in  conformity  with  the  statute  that 
the  horse  was  struck  in  that  county,  and  that  because 
of  such  irregularity  the  verdict  was  not  suflScient  to 
sustain  a  judgment.  This  objection  seems  to  be  too 
attenuated.  The  statute  provided  for  the  preparation 
of  the  interrogatories  by  counsel  on  either  side  of  the 
cause,  and  their  submission  to  the  court,  and  that  they 
should  be  subject  to  change  and  modification  by  the 
court.  The  appellant  had  the  opportunity  not  less 
than  that  of  the  appellee  to  submit  interrogatories. 
No  suggestion  is  made  that  any  interrogatory  sub- 
mitted by  counsel  on  either  side  was  rejected,  changed, 
or  modified,  or  that  any  objection  was  made  to  any  of 
the  interrogatories.  A  special  verdict  is  not  to  be  set 
aside,  and  the  facts  found  in  it  are  not  to  be  disre- 
garded, upon  merely  technical  and  refined  criticism  of 
its  form,  when  in.  truth,  it  contains,  as  is  admitted  in 
this  case,  all  the  material  facts  necessary  to  sustain  a 
judgment. 

In  discussing  the  question  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  special  verdict,  the  only  partic- 
ular part  of  the  verdict  as  to  which  insufficiency  of  the 
evidence  is  claimed  on  behalf  of  the  appellant  is  the 
answer  to  the  following  interrogatory:  "Did  plain- 
tiflf^s  horse  enter  from  the  cornfield  north  of  the  rail- 
road through  the  gate  at  said  private  crossing  on  the 
defendant's  railroad,  on  the  27th  day  of  November, 
1895?"  The  gate  so  referred  to  was  situated  between 
the  appellant's  right  of  way  and  the  appellee's  land. 
The  jury  answered:  "No  evidence  that  he  did." 
Doubtless  it  was  the  purpose  of  the  writer  of  the  in- 
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terrogatory  to  inquire  concerning  the  entry  of  the  an- 
imal when  it  went  upon  appellant's  right  of  way  on 
the  occasion  when  it  was  killed.  Thiq  would  be  the 
only  material  purpose,  and  there  was  a  manifest  ef- 
fort of  counsel,  on  the  trial,  to  elicit  evidence  that  such 
entry  was  through  a  gate  at  a  private  crossing;  but  a 
careful  examination,  not  only  of  the  particular  parts 
of  the  evidence  to  which  counsel  direct  our  attention, 
but  also  of  all  other  portions,  induces  us  to  hold  that 
the  answer  to  the  interrogatory  in  question  was  cor- 
rect. 

Upon  the  motion  of  the,  appellee,  made  upon  the 
rendition  of  the  judgment,  as  provided  by  the  statute, 
section  5316,  Burns'  R.  S.  1894  (4029,  Horner's  R.  S. 
1896),  the  court  ordered  that  a  certain  local  agent  of 
the  appellant  appear,  at  a  time  directed  by  the  court, 
and  answer  upon  oath  as  to  the  amount  of  money  in 
his  hands  belonging  to  the  appellant,  and  also  as  to 
whether  he  was  in  constant  receipt  of  money  belong- 
ing to  the  appellant,  and  that  a  writ  be  issued,  etc.; 
and  said  agent,  at  a  time  appointed,  appeared  and  an- 
swered, and  the  court  thereupon  ordered  him  to  make 
payments  suflBcient  for  the  satisfaction  of  the  judg- 
ment and  costs.  It  appears  by  a  bill  of  exceptions 
that  the  appellant  made  a  motion  to  set  aside  this 
order  directing  such  payments,  but  the  bill  does  not 
show  the  grounds  of  the  motion.  It  is  said  concerning 
this  motion,  in  parenthesis  in  the  bill  of  exceptions, 
that  it  is  omitted  by  order  of  defendant's  attcMroey. 
Therefore  it  is  not  before  us  for  consideration.  The 
judgment  for  the  value  of  the  animal  was  rendered 
on  the  5th  day  of  June,  1896,  and  on  the  same  day 
after  the  rendition  of  the  judgment,  the  parties  ap- 
pearing by  their  attorneys,  the  appellee  filed  the  mo- 
tion above  mentioned  to  require  the  agent  to  appear, 
etc.,  and  the  court  being  advised,  then  sustained  said 
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motion^  and  ordered  and  adjudged  that  said  agent  ap- 
pear, etc.,  on  the  8th  day  of  June,  1896,  and  ordered 
that  a  writ  be  issued  to  the  sheriff  commanding  him  to 
summon  said  agent  to  appear  on  the  day  last  above 
mentioned,  etc.  It  does  not  appear  that  a  writ  was 
issued  to  secure  the  attendance  of  the  agent  at  the 
time  so  specified;  but  in  the  September  term, on  the  8th 
day  of  September,  1896,  upon  the  motion  so  filed  by 
the  appellee,  it  was  ordered  that  said  agent  appear, 
etc.,  on  the  15th  day  of  September,  1896,  and  that  a 
writ  be  issued,  etc.  At  the  time  so  designated  the 
agent  appeared-  and  answered,  and  the  order  was  made 
directing  him  to  make  payments  in  the  office  of  the 
clerk  of  the  court  below.  On  the  day  on  which  this 
order  was  made,  the  appellant  filed  its  motion  abore 
mentioned  to  set  it  aside,  and  on  the  next  day  this  mo- 
tion was  overruled. 

It  appears  by  a  bill  of  exceptions  that  when,  on  the 
8th  day  of  September,  the  order  for  the  appearance  of 
the  agent  and  for  the  issuing  of  a  writ  was  made,  ap- 
pellant was  not  present  by  its  attorneys;  and  that  the 
order  so  made  on  that  day  was  made  without  notice 
to  the  appellant.  It  is  assigned  that  the  court  erred 
in  ordering  the  agent  to  appear,  without  notice  to  the 
appellant.  The  statute,  5316  (4029),«upra, provides, that 
"if  such  cause  be  commenced  in  the  circuit  court  of 
the  county  in  which  such  animal  or  animals  are  killed 
or  such  injury  done,  the  court  shall,  on  motion  of  the 
plaintiff  or  plaintiffs,  on  the  rendition  of  such  a  judg- 
ment, or  afterward,  at  any  time,  when  notice  of  such 
motion  has  been  served  on  the  railroad  company  de- 
fendant at  least  ten  days  before  the  first  day  of  the 
term  of  the  court  at  which  such  motion  is  to  be  heard, 
order  a  writ  to  issue,  directed  to  the  sheriff  of  the 
proper  county,  for  any  agent,"  etc.  It  is  contended  on 
behalf  of  the  appellant,  that,  as  the  horse  was  not 
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killed  in  Montgomery  county,  the  court  had  no  juris- 
diction to  entertain  the  motion  of  the  appellee  for  an 
order  on  the  agent ;  also,  that  the  court  had  no  author- 
ity under  the  statute  to  make  the  order  of  the  8th  of 
September,  1896,  without  notice  to  the  appellant  and 
without  its  appearance  in  court  at  that  time. 

Assuming,  without  deciding,  that  these  matters  are 
properly  presented,  we  cannot  sustain  the  objections 
thus  urged  by  the  appellant.  The  action  was  com- 
menced in  the  circuit  court  of  the  county  in  which  the 
animal  was  killed;  and  upon  the  application  of  the 
appellant  for  a  change  of  venue,  it  went  to  the  Mont- 
gomery Circuit  Court.  We  think  it  a  reasonable  con- 
struction of  the  statute  to  say  that  when  the  action 
has  been  commenced  in  the  circuit  court  of  the  proper 
county,  and  the  judgment,  as  in  this  case,  has  been 
rendered  by  the  circuit  court  of  another  county  to 
which  the  venue  has  been  properly  changed,  the  ancil- 
lary motion  relating  to  the  agent  may  be  made  in  the 
court  in  which  the  judgment  has  been  rendered.  Also, 
where  the  motion  relating  to  the  agent  has  been  made 
at  the  time  of  the  rendition  of  the  judgment,  the 
parties  to  the  judgment  appearing,  as  in  this  instance, 
no  notice  of  the  motion  is  required. 

The  ancillary  proceeding  instituted  by  the  flUng  of 
this  motion  had  not  reached  its  termination  in  the 
granting  or  refusing  of  an  order  upon  the  agent  to 
make  payments  for  the  discharge  of  the  judgment,  but 
it  was  still  in  fieri,  when  the  second  order  for  the  is- 
suing of  a  writ  was  made  upon  the  motion  filed  when 
the  appellant  by  its  attorney  was  in  court,  and  the  ap- 
pellant was  bound  to  take  notice  of  all  subsequent 
stages  of  the  proceeding  until  its  final  termination. 

The  judgment  is  affirmed. 
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[No.  2,876.    Filed  November  24,  1897.] 

iMTOXiOATma  "LiquoBS.— License. — Appeal.— A  proceeding  to  obtain 
a  license  to  sell  intoxicating  liquor  is  a  judicial  proceeding,  and  an 
appeal  may  be  taken  from  the  decision  of  the  board  of  oommissiQn- 
ers  by  the  applicant  or  by  a  remonstrant,    jp.  6S0. 

Same. — Appeal. — Trial  De  Novo, — An  appeal  from  a  decision  of  the 
board  of  commissioners  refusing  to  grant  a  license  to  seU  intox- 
icating liquor,  stands  for  trial  in  the  circuit  court  de  novo.   p.  5^. 

Same. — License. — Appeal. — Collateral  Attack. — Where  the  board  of 
commissioners  refused  remonstrants  to  withdraw  their  names  from 
a  remonstrance  to  an  application  for  a  license  to  sell  intozicatiDg 
liquor,  and  the  applicant  appealed  to  the  circuit  court,  a  judgment 
of  the  circuit  court  granting  the  remonstrants  the  right  to  with- 
draw their  names,  and  a  finding  in  all  things  in  favor  of  the  appli- 
cant fixed  his  right  to  a  license  and  all  privileges  thereunder, 
whether  such  decision  of  the  circuit  court  was  right  or  wrong,  and 
such  judgment  is  binding  against  a  collateral  attack  in  a  proseca- 
tion  against  such  party  for  selling  liquor  thereunder,  although  the 
State  was  not  a  party  to  such  proceeding,    pp.  620 ,  62 L 

From  the  Marion  Criminal  Court.   Reversed. 

Joseph  B.  Keating  J  Martin  M.  Hugg  and  Millard  F. 
Cox,  for  appellant. 

W.  A.  Ketcham,  Attomey-Greneral,  Merrill  Moores^ 
Charles  8.  Wiltsie,  Fremont  Alford,  and  Bitter  & 
Baker^  for  State. 

Robinson,  C.  J. — Appellant  was  convicted  of  sell- 
ing intoxicating  liquor  without  a  license,  in  less 
quantity  than  a  quart.  It  appears  from  the  record 
that  in  September,  1895,  appellant,  having  given  no- 
tice, as  required  by  the  act  of  March  11,  1895  (Acts 
1895,  p.  251),  applied  to  the  board  of  commissioners  of 
Marion  county  for  a  license  to  sell  intoxicating  liquor; 
that  a  remonstrance  signed  by  a  majority  of  the  legal 
voters  of  the  township  in  which  appellant  desired  to 
sell  was  filed ;  that  during  the  same  term  of  the  com- 
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missioners'  court  a  number  of  the  remonstrants,  suffi- 
cient to  reduce  the  number  of  signatures  below  the  re- 
quired number,  filed  their  petition  to  withdraw  their 
names  from  the  remonstrance,  which  was  overruled 
by  the  commissioners,  and  the  application  for  license 
refused ;  that  appellant  thereupon  appealed  to  the  cir- 
cuit court  of  Marion  county,  and  in  the  circuit  court 
the  petition  for  leave  to  withdraw  names  was  reflled; 
that  the  remaining  remonstrants  moved  to  strike  the 
I)etition  for  withdrawals  from  the  files,  which  motion 
was  overruled  and  thirty  days  time  given  to  file  a  bill 
of  exceptions;  that  the  circuit  court  granted  the  peti- 
tion for  withdrawals,  and  after  hearing  the  evidence, 
found  that  appellant  was  possessed  of  the  statutory 
qualifications,  and  that  he  had  given  the  required  no- 
tice and  that  the  remonstrance  filed,  after  the  with- 
drawals permitted,  was  not  signed  by  a  majority  of 
the  legal  voters  of  the  township ;  that  the  court  there- 
upon ordered  that  the  commissioners  should  grant  ap- 
pellant  his  license  in  accordance  with  his  notice  and 
application  upon  his  filing  the  required  bond,  and 
rendered  judgment  for  costs  against  the  remonstrants 
in  favor  of  appellant;  that  the  order  of  the  circuit 
court  was  certified  to  the  county  commissioners  and  a 
license  was  issued  to  appellant  as  specified  in  his  ap- 
plication and  notice;  that  appellant  executed  his  bond 
to  the  approval  of  the  county  auditor;  that  the  re- 
monstrants did  not  file  their  bill  of  exceptions  within 
the  time  allowed,  and  took  no  appeal  from  the  de- 
cision of  the  circuit  court,  and  that  the  same  stands 
unappealed  from  and  unreversed. 

The  license  issued  to  appellant  was  for  one  year 
from  the  19th  day  of  December,  1895. 

While  holding  the  license  as  above  set  out  the  sale 
was  made,  and  the  only  question  presented  is  whether 
the  license  protected  a  sale  made  thereunder. 
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A  proceeding  to  obtain  a  license  to  sell  intoxicating 
liquor  is  a  judicial  proceeding,  and  an  appeal  may  be 
taken  from  the  decision  of  the  board  of  commissioners 
by  either  the  applicant  or  a  remonstrant,  and  when 
an  appeal  has  been  taken  the  case  stands  for  trial  de 
novo.  Wilson  t.  Mathis,  145  Ind.  493;  Hardy  v.  McKin- 
ney,  107  Ind.  364. 

When  the  case  was  appealed  from  the  board  of 
commissioners  to  the  circuit  court  it  became  the  duty 
of  the  latter  court  first  to  determine  the  question  of 
jurisdiction,  and  whether  as  a  matter  of  fact  the  re- 
monstrance had  been  filed  as  required  by  law.  Under 
the  construction  placed  upon  the  statute  by  the  cir- 
cuit court  the  required  remonstrance  was  not  on  file 
when  the  case  came  up  for  hearing.  The  appeal  in 
the  circuit  court  was  to  be  tried  regardless  of  what 
had  been  done  by  the  board  of  commissioners.  The 
question  of  jurisdiction  was  to  be  determined  by  the 
circuit  court,  and  its  decision  upon  that  question 
might  have  been  reviewed  in  a  proceeding  on  appeal. 
As  has  been  since  decided  by  the  Supreme  Court,  the 
circuit  court's  determination  of  the  question  of  the 
right  of  remonstrants  to  withdraw  their  names  may 
have  been  wrong,  but  it  does  not  necessarily  follow 
that  the  judgment  of  the  circuit  court  was  an  absolute 
nullity.  The  judgment  fixed  appellant's  right  to  a 
license  under  the  law  of  the  State, -and  is  valid  and 
binding  against  a  collateral  attack. 

It  is  not  to  be  denied  that  if  a  license  is  issued  in 
disregard  of  a  proper  remonstrance  it  affords  its 
holder  no  protection  against  a  prosecution  for  selling 
without  a  license;  but  the  circuit  court  held  that  a 
proper  remonstrance  was  not  on  file,  and  that  ques- 
tion was  a  proper  and  necessary  one  for  the  court  to 
determine. 

It  is  true,  the  State  was  not  a  party  to  the  proceed- 
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ings  through  which  appellant  obtained  his  license, 
but  when  the  circuit  court  had  fixed  appellant's  right 
to  a  license  and  he  had  obtained  the  license  by  virtue 
of  the  judgment  and  order  of  the  circuit  court,  he  had 
all  the  privileges  granted  by  the  license,  whether  the 
circuit  court  was  right  or  wrong,  so  long  as  that  judg- 
ment and  order  stood.  The  State,  through  public  of- 
ficers, granted  the  privileges  set  forth  in  the  license 
to  appellant,  and  they  were  granted  by  a  court  having 
general  authority  to  act  in  the  matter,  and  as  long 
as  that  order  stood  it  was  as  conclusive  against  the 
State  as  an  individual. 

It  has  been  frequently  held  that  the  judgment  of  a 
court  of  general  jurisdiction  upon  its  own  right  to 
take  jurisdiction  cannot  be  collaterally  questioned, 
and  there  are  strong  reasons  to  support  this  rule. 
Stout  y.  WoodSy  79  Ind.  108;  Dowelly.  Lahr,  97  Ind. 
146;  State  v.  Wenzel,  77  Ind.  428;  Lautzv.  Maffett,  102 
Ind.  23;  Pickering  v.  State,  106  Ind.  228. 

When  the  appeal  was  taken  from  the  board  of  com- 
missioners to  the  circuit  court,  the  latter  had  general 
jurisdiction  of  the  subject-matter,  and  where  jurisdic- 
tion is  assumed  in  such  case  the  presumption  is  in 
favor  of  the  authority  of  the  court.  The  authority  of 
a  court  to  decide  at  all  involves  the  authority  to  de- 
cide wrong  as  well  as  right.  Quart  v.  Abbett,  102  Ind. 
233;  Smurr  v.  Stote,  105  Ind.  125.  And  it  is  a  general 
rule  that  where  a  court  has  general  jurisdiction  its 
judgments  are  not  void  although  they  may  be  errone- 
ous.   Spencer  v.  McGonagle,  i07  Ind.  410. 

The  license  was  issued  to  appellant  by  virtue  of  a 
judgment  of  a  court  having  general  jurisdiction  of  the 
subject  matter.  And  as  that  judgment  was  never 
appealed  from  or  set  aside,  although  it  may  have  been 
wrong,  it  is  good  against  an  attack  of  this  kind,  and 
protected  a  sale  made  under  the  license. 

Judgment  reversed. 
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Ballard,  Administratrix,  v.  The  Citizens'  Street 

Railroad  Company  et  al. 

TNo.  2,164    Filed:Sept.  15, 1897.    Rehearing  denied  Not.  84, 1897.] 

Special  VEBDicrr.-— Omi««ion  of  Essential  Fact.— An  essential  fact 
omitted  from  a  special  verdict  will  be  considered  as  found  against 
the  party  having  the  burden  of  proving  it.    p.  6fS. 

&AME,— Negligence.— When  Judgment  for  Defendant  Wm  Be  Set 
Aside. — ^Where  the  questions  and  answers  going  to  make  up  a 
special  verdict,  in  an  action  for  damages  for  the  death  of  plain- 
tiff's decedent,  caused  by  the  alleged  negligence  of  defendants,  are 
not  in  form  as  contemplated  by  law,  and  when  construed  together 
show  negligence  on  the  part  of  defendants,  and  such  answers 
therein  tending  to  show  defendants'  freedom  from  negligence  are 
contradicted  by  other  answers,  and  which  states  some  facts  from 
which  freedom  from  fault  on  the  part  of  decedent  may  be  inferred, 
a  judgment  rendered  on  such  special  verdict  in  favor  of  defendants 
will  be  set  aside,    pp.  6S3-525. 

From  the  Marion  Superior  Court.  Reversed. 

George  W.  Spahr,  for  appellant. 

Will  H.  Latta  and  J.  B.  Curtis^  for  appellees. 

Henley,  J. — Some  time  during  the  month  of  Jan- 
uary, 1894,  one  Jehu  Ballard,  while  driving  along 
West  Washington  street,  within  the  corporate  limits 
of  the  city  of  Indianapolis,  and  while  crossing  the 
track  of  the  Citizens  Street  Railway  Company,  re- 
ceived an  injury  from  which  his  death  afterward  re- 
sulted. The  material  of  which  the  street  was  composed, 
had  worn  and  been  washed  away  from  the  rails  and 
ties  of  the  railway  tracks,  causing  them  to  stand  above 
the  surface  of  the  street,  and  a  deep  gutter  from  three 
and  one-half  to  four  feet  deep  had  been  worn  along 
said  street  directly  north  of  and  parallel  with  the  rail- 
way track;  and  while  driving  across  the  track  and 
street,  decedent's  wagon  was  overturned  and  he  was 
thrown  to  the  ground.  On  account  of  the  condition 
of  the  street,  negligently  allowed  to  become  and  re- 
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main  so  by  the  city  of  Indianapolis,  and  on  account 
of  the  improper  condition  of  the  street  railway  tracks, 
appellant  brought  this  action  in  the  lower  court  for 
damages  against  appellees,  alleging  that  the  said  de- 
cedent^s  death  was  caused  by  the  negligence  of  appel- 
lees, and  that  decedent  was  without  fault  or  negli- 
gence upon  his  part. 

A  demurrer  to  the  complaint  was  overruled.  Ap- 
pellees both  answered  by  general  denial,  and  the 
cause  being  at  issue  was  submitted  to  a  jury  and  a 
special  verdict  returned  by  way  of  answers  to  inter- 
rogatories. 

But  one  question  is  discussed  by  counsel.  Does  the 
verdict  show  that  the  decedent  did  not  contribute  to 
his  injury? 

Appellant's  counsel  do  not  contend  but  that  it  was 
as  essential  to  a  recovery  for  decedent's  death  to  show 
his  freedom  from  negligence  as  it  was  to  establish  the 
negligence  of  appellees. 

An  essential  fact  omitted  from  a  special  verdict  will 
be  considered  as  found  against  the  party  upon  whom 
was  the  burden  of  proving  it.  Louisville,  etc.,  R.  W.  Co. 
V.  Quinrij  14  Ind.  App.  554;  Austin  v.  McMainSy  14 
Ind.  App.  614;  Becknell  v.  Hosier,  10  Ind.  App.  6; 
Bruner,  Bee.,  v.  Brouun,  139  Ind.  600. 

It  appears  that  the  accident  in  which  the  decedent 
Ballard  was  killed,  occurred  between  6  and  7  o'clock 
p.  m.,  and  that  it  was  so  dark  that  a  person  could  not 
see  the  surface  of  the  street,  nor  the  railroad  tracks. 
It  is  also  clearly  found  that  at  the  point  where  the 
accident  occurred  upon  the  traveled  portion  of  Wash- 
ington street  there  was  a  gutter  worn  three  and  one- 
half  to  four  feet  deep,  the  south  line  of  which  declivity 
extended  up  to  within  twelve  inches  of  the  north  ends 
of  the  street  railway  ties;  that  these  ties  were  exposed, 
and  that  the  street  railway  rails  stood  six  inches 
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above  the  surface  of  the  street,  and  that  both  the  ap- 
pellees had  suffered  and  allowed  the  street  and  street 
railway  tracks  to  remain  in  that  condition  for  a  long 
time.  Construing  all  the  questions  and  answers  going 
to  make  up  the  verdict,  together,  the  finding  of  negli- 
gence upon  the  part  of  both  appellees  herein  is  very 
strong,  and  shows  a  deplorable  condition  of  the  street 
and  car  tracks  at  the  point  where  the  accident  oc- 
curred. But  few  of  the  questions  going  to  make  up 
the  special  verdict  are  in  the  form  contemplated  by 
the  law  under  which  this  cause  was  tried  and  verdict 
returned.  Some  contradictions  occur  upon  material 
points,  and  some  facts  necessary  to  plaintiff's  recov- 
ery are  only  partially  and  unsatisfactorily  found. 

Plaintiff's  decedent  was  an  old  man;  he  was  driving 
a  blind  horse  in  the  darkness  of  the  night;  he  was  go- 
ing in  a  direct  line  from  his  home  to  his  place  of  desti- 
nation, pursuing  his  lawful  avocation;  all  these  things 
decedent  had  a  perfect  right  to  do.  The  jury  finds  that 
the  manner  in  which  the  horse  was  driven  did  not  con- 
tribute in  any  way  to  the  injury,  and  that  decedent  did 
not  know  that  the  street  and  railway  track  were  de- 
fective  and  out  of  repair  at  the  point  where  the  injury 
occurred.  Thus,  it  will  be  seen  that  the  verdict  does 
not  wholly  fail  to  show  freedom  from  contributory 
negligence  upon  the  part  of  the  decedent,  and  some 
facts  are  stated  from  which  the  inference  of  freedom 
from  contributory  fault  can  be  drawn.  The  verdict 
upon  this  point  is  not  as  full  as  it  should  be,  indeed, 
it  is  very  unsatisfactory,  but  the  essential  fact  is  not 
wholly  omitted.  This  was  one  of  the  earliest  cases 
tried  under  the  amended  special  verdict  law,  under 
which  verdicts  were  in  the  form  of  interrogatories  and 
the  answers  thereto,  and  its  commingling  of  law  and 
facts  was  probably  due  to  the  newness  of  the  practice. 

Question  105  and  answer  were  as  follows:    'Was 
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Jehu  Ballard,  deceased,  upset,  thrown  out,  and  injured 
at  the  time  and  place  complained  of  in  this  action,  be- 
cause the  rails  and  a  portion  of  the  ties  were  above 
the  surface  of  the  street  in  such  a  manner  as  to  im- 
pede the  passage  of  wagons  and  carriages,  and  be- 
cause of  a  further  defect  in  said  street,  which  further 
defect  was  suffered  to  remain  there  by  the  city  of  In- 
dianapolis, if  not  because  of  both  defects  in  the  track 
and  street,  state  which,  if  either,  caused  him  to  up- 
set?"   "Answer.  Both." 

And  so  the  jury  were  of  the  opinion  that  the  negli- 
gence of  both  defendants  was  the  cause  of  decedent's 
death. 

The  isolated  answers  which  would  tend  to  show 
that  either  of  appellees  was  free  from  fault  are  so 
flatly  contradicted,  not  only  by  direct  questions  and 
answers,  but  by  the  general  trend  of  the  whole  verdict, 
as  to  completely  lose  their  force. 

We  think  the  court  erred  in  rendering  judgment  in 
favor  of  appellees. 

The  cause  is  reversed,  with  instructions  to  the  lower 
court  to  grant  a  new  trial. 


The  Indiana  Bicycle  Company  v.  Willis. 

[No.  2,273.    FHed  December  7,  1897.] 

Malicious  Proseoution. — C(nTf)orati(m,— Complaint — In  an  action 
against  a  corporation  for  malicious  prosecution,  it  is  not  necessary 
that  the  complaint  set  out  the  name  and  authority  of  the  agent  or 
employe  through  whom  the  prosecution  was  instituted,    p.  5^8. 

Bame.-— Preliminary  Trial. — Diacharge.Special  Verdict. — A  special 
yerdict  in  an  action  for  malicious  prosecution  which  finds  that  the 
defendant  caused  the  arrest  of  the  plaintiff  on  a  charge  of  grand 
larceny,  and  that  after  three  days'  imprisonment  plaintiff  had  a  pre- 
liminary hearing  before  the  judge  of  the  police  court,  and  was  dis- 
charged, and  that  the  proseoution  then  terminated,  sufficiently  finds 
that  the  prosecution  was  ended,  and  plaintiff  discharged  from 
custody,    p.  5f 9. 
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Same. — Probable  Cause  a  Qtiestion  of  Law. — Where  a  special  verdict  is 
returned  in  an  action  for  malicious  prosecution,  the  question  of 
probable  cause  for  the  prosecution  complained  of  is  not  a  fact  to  be 
found  by  the  jury,  but  a  question  of  law  to  be  determined  by  the 
court,    pp.  5SS,  534^ 

Same. — Malice  a  Question  of  Fact — In  the  trial  of  an  action  for  ma- 
licious prosecution  it  is  within  the  province  of  the  jury  to  find 
whether  or  not  the  prosecution  was  malicious,    p.  635. 

Same. — Special  Verdict. — When  in  an  action  against  a  corporation  for 
malicious  prosecution,  a  special  verdict  is  returned,  and  the  facts 
found  leading  up  to  the  arrest  and  prosecution,  it  is  proper  for  the 
jury  to  find,  as  an  ultimate  inference  of  fact,  that  the  representa- 
tive of  the  corporation  in  causing  the  arrest  and  prosecution  did 
not  act  as  a  reasonably  prudent  man  would  act  under  like  circum- 
stances,   p.  534. 

Same. — Probable  Cause. — Special  Verdict. — The  special  verdict  in  an 
action  for  malicious  prosecution  showed  that  the  plaintifii,  who  had 
been  employed  as  an  instructor  fci  bicycle  riding,  had  been  dis- 
charged, but  was  permitted  to  remain  about  the  premises.  During 
his  employment  plaintiff  was  in  the  habit  of  riding  one  of  defend- 
ant's wheels  to  and  from  his  meals,  and  he  continued  so  to  do  after 
his  discharge,  and  did  so  on  this  occasion.  Defendant's  agent,  after 
learning  that  the  bicycle  had  been  taken,  made  no  inquiry  except  to 
learn  where  plaintiff  had  gone,  and  sent  another  employe  with  an 
officer  and  caused  plaintiff's  arrest  and  prosecution.  Held,  that  the 
verdict  showed  a  want  of  probable  cause,    pp,  530-535, 

Same. — Special  Verdict. — Innocence  of  Plaintiff  Need  Not  Be  Found. 
— Where,  in  an  action  for  malicious  prosecution,  a  special  verdict  is 
returned,  it  is  not  necessary,  in  order  to  justify  a  judgment  for 
plaintiff,  that  the  verdict  should  find  that  plaintiff  was  innocent  of 
the  crime  for  which  he  was  prosecuted,    pp.  535,  536. 

Appeal  and  Ekeloel—BUI  of  Exertions.— Longhand  Manuscript  of 
Evidence. — The  record  must  affirmatively  show  that  the  longhand 
manuscript  of  the  evidence  was  filed  in  the  clerk's  office  before  it 
was  incorporated  in  the  bill  of  exceptions,    p.  537. 

Prom  the  Marion  Circuit  Court.  Affirmed. 
F.  T.  Hord  and  L.  Perkins^  for  appellant 

A.  P.  Hines^  J.  B.  Kealing^  M.  M.  Htigg  and  Jame- 
son &  Joss,  for  appellee. 

Robinson,  C.  J. — ^Appellee  recovered  a  judgment 
against  appellant  for  an  alleged  malicious  prosecu- 
tion. 
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The  first  error  discussed  is  the  overruling  of  the  ap- 
pellant's motion  to  make  the  complaint  more  specific. 

The  complaint  avers,  in  substance,  that  on  the  19th 
day  of  March,  1895,  appellant  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  there- 
for, caused  the  appellee  to  be  arrested  upon  the  charge 
of  grand  larceny,  in  that  he  unlawfully  and  felo- 
niously stole  one  bicycle  of  the  value  of  fifty  dollars, 
the  property  of  the  appellant  and  falsely  and  mali- 
ciously caused  him  to  be  imprisoned  in  the  station 
house  and  county  jail  for  the  space  of  three  days  and 
four  nights;  that  on  the  20th  day  of  March,  1895,  ap- 
pellant falsely  and  maliciously  and  without  any  rea- 
sonable or  probable  cause  therefor  caused  appellee  to 
be  charged  before  a  police  judge  with  grand  larceny 
in  unlawfully  and  feloniously  stealing  a  bicycle,  the 
property  of  appellant,  and  thereupon  caused  such 
police  judge  to  issue  a  warrant  in  due  form  of  law  for 
the  arrest  of  appellee,  and  thereby  falsely,  maliciously, 
arid  without  any  reasonable  or  probable  cause  there- 
for, caused  appellee  to  be  arrested,  detained,  and  im- 
prisoned against  his  will  upon  said  charge  in  the 
county  jail  for  three  days  and  three  nights ;  that  upon 
the  trial  of  said  cause  before  said  police  judge  on  the 
23d  day  of  March,  1895,  appellee  was  acquitted  and 
discharged  of  said  crime,  and  said  prosecution  is  now 
ended  and  wholly  determined;  that  by  reason  of  the 
facts  aforesaid  appellee  was  wrongfully  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause 
therefor,  deprived  of  his  liberty,  and  confined  in 
prison  as  a  common  malefactor,  and  suffered  great 
mental  distress*  and  anxiety,  and  was  brought  into 
public  infamy  and  disgrace;  that  he  suffered  great 
loss  of  time  and  was  greatly  and  specially  damaged 
in  his  business  and  occupation  by  reason  of  the  nec- 
essajry  damage  to  his  reputation  and  good  name. 
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It  is  argued  by  appellant's  counsel  that  as  the  com- 
plaint is  against  a  company  and  not  against  an  in- 
dividnal,  and  therefore  imports  upon  its  face  that  ap- 
pellant was  a  corporation,  it  could  act  only  through 
an  agent  or  employe,  and  that  the  complaint  should 
give  the  name  of  such  agent  or  employe,  the  scope  of 
his  authority  and  in  what  capacity  he  was  acting  at 
the  time. 

It  is  well  settled  that  an  action  for  malicious  prose- 
cution may  be  maintained  againtst  a  corporation,  and 
that  where  a  corporation  entrusts  a  general  duty  to  an 
agent  it  is  liable  in  damages  to  one  who  suffers  from 
the  wrongful  act  of  the  agent,  done  in  the  course  of 
his  general  authority,  although  in  doing  the  particu- 
lar act  the  agent  may  have  disobeyed  instructions. 
Evansvilley  etc.,  R.  W.  Co.  v.  McKee,  99  Ind.  519,  and 
cases  there  cited. 

A  corporation  can  act  only  through  an  officer  or 
agent,  and  when  a  corporation  is  charged  with  haying 
done  an  act,  such  allegation  will  be  held  to  mean  that 
the  act  was  done  by  an  officer  or  agent.  Appellant 
knew  what  officers  and  agents  it  had,  and  the  extent 
of  the  authority  of  each,  and  the  rule  has  long  been 
established  that  a  plaintiff  is  not  bound  to  plead  facts 
which  are  peculiarly  within  the  knowledge  of  the  de- 
fendant. Louisvilley  etc.,  R.  R.  Co.  v.  Crunky  119  Ind. 
542. 

It  is  provided  by  the  code  that  in  the  construction 
of  a  pleading  its  allegations  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice  between  the 
parties,  and  when  the  allegations  are  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  charge  is  not 
apparent  the  court  may  require  the  pleading  to  be 
made  more  definite  and  certain.  Section  379,  Burns' 
R.  S.  1894  (376,  Horner's  R.  S.  1896).  We  think  the  com- 
plaint sufficiently  definite  and  certain,  and  that  the 
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motion  to  make  it  more  specific  was  properly  over- 
ruled. 

The  refusal  of  the  court  to  render  judgment  for  ap- 
pellant on  the  special  verdict  is  assigned  as  error.  It 
is  first  insisted  that  the  verdict  fails  to  show  that  ap- 
pellee was  acquitted  or  discharged  from  the  prosecu- 
tion complained  of,  or  that  the  same  was  terminated. 
But  the  verdict  on  this  subject  is  that  appellee  was  ar- 
rested by  an  officer  by  direction  of  Staley,  who  was 
acting  for  appellant,  that  the  arrest  was  made  at  the 
request  of  Staley;  that  Staley  caused  appellee  to  be 
arrested  on  the  charge  of  grand  larceny,  stealing  a 
bicycle  belonging  to  appellant;  that  he  was  taken  to 
the  police  station  and  imprisoned  until  the  following 
morning,  when  Staley  procured  an  affidavit  to  be  filed 
before  the  judge  of  the  police  court  in  the  city  of  In- 
dianapolis, charging  him  with  the  larceny  of  said 
bicycle;  that  a  warrant  was  issued  on  said  affidavit 
and  served ;  that  three  days  thereafter  appellee  had  a 
preliminary  hearing  before  the  judge  of  said  police 
court;  that  after  such  preliminary  hearing  appellee 
was  discharged,  and  that  said  prosecution  then  termi- 
nated; that  appellee  was  incarcerated  in  the  county 
jail  under  said  warrant. 

We  think  the  verdict  on  this  question  is  capable  of 
but  one  interpretation,  and  that  is  that  the  prosecu- 
tion of  which  appellee  complains  was  ended  and  ap- 
pellee discharged  from  custody. 

To  entitle  appellee  to  a  recovery  it  must  appear 
from  the  special  verdict  that  he  was  charged  with  the 
crime  of  grand  larceny;  that  he  was  arrested,  tried, 
and  acquitted  upon  said  charge;  that  appellant, 
through  some  one  representing  it,  caused  appellee's 
arrest,  and  voluntarily  aided  or  abetted  in  the  prose- 
cution; that  such  prosecution  was  malicious,  and  that 
Vol.  18—34 
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it  was  without  probable  cause.  Etxinsvilley  etc.,  R.  R, 
Co.  V.  Talbotj  131  Ind.  221.  See  Paddock  y.  Watts,  116 
Ind.  146;  Uppinghousev.  Mundel,  103  Ind.  238;  Strick- 
ler  V.  Greer,  95  Ind.  596;  Seeger  v.  Pfeifer,  35  Ind.  13; 
Workman  v.  Shelly,  79  Ind.  442;  Bichter  v.  Koster, 
45  Ind.  440;  Schoonover  v.  Beed,  66  Ind.  598;  Louis- 
ville, etc.,  B.  W.  Co.  V.  Hendricks,  13  Ind.  App.  10. 
The  verdict  shows  that  Staley,  who  caused  the  ar- 
rest and  prosecution,  was  at  the  time  the  represent- 
ative and  agent  of  appellant;  that  appellee  was  em- 
ployed by  appellant  about  March  1,  1895,  as  an  in- 
structor in  bicycle  riding,  and  about  a  week  prior  to 
March  19,  was  discharged;  that  after  his  discharge, 
Staley  agreed  to  refer  the  matter  to  the  president  of 
appellant  upon  his  return  home;  that  Staley  forbid 
appellee  to  stay  at  the  riding  school,  but  awaiting  the 
president's  return  offered  to  allow  appellee  to  work  in 
appellant's  repair  shop,  but  this  offer  was  refused,  and 
appellee  remained  at  the  riding  school  with  Staley's 
knowledge;  that  during  appellee's  employment  he 
was  in  the  habit  of  riding  appellant's  wheels  to  and 
from  meals,  with  Staley's  knowledge,  and  that  he  con- 
tinued to  so  ride  appellant's  wheels  after  his  dis- 
charge, with  Staley's  knowledge.    On  March  19,  Pat- 

r 

terson,  an  employe  of  appellant,  promised  appellee  the 
use  of  his  wheel  to  ride  to  supper.  Upon  Patterson's 
return  to  the  riding  school  he  found  appellee  had  been 
waiting  for  him  for  a  little  more  than  an  hour. .  Pat- 
terson returned  without  his  wheel  about  7  o'clock 
p.  m.,  and  appellee  took  one  of  appellant's  wheels  from 
the  riding  school  in  the  presence  and  with  the  knowl- 
edge of  Patterson,  and  said  to  an  employe  of  appellant 
at  the  time  that  he  was  going  to  ride  the  wheel  to  sup- 
per and  would  then  ride  to  the  factory  of  Smith,  Day 
&  Company,  and  would  return  to  the  riding  school  at 
about  8  o'clock  p.  m. ;  that  he  did  not  take  the  wheel 
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with  the  intention  of  stealing  it;  that  before  the  arrest 
Staley  learned  that  before  leaving  the  riding  school 
appellee  had  left  word  where  he  was  going,  and  whefi 
he  would  return ;  that  appellee  rode  directly  from  said 
riding  school  to  his  boarding  house,  and  after  he  had 
had  his  supper  and  a  short  conversation  with  his  land- 
lady, rode  thence  to  the  factory  of  Smith,  Day  &  Com- 
pany, and  was  at  said  factory  talking  to  a  workman 
when  he  was  arrested.  The  verdict  further  states  that 
Otis  Birge  was  at  the  riding  school  when  appellee 
took  the  wheel,  and  that  Staley  was  first  iniformed  of 
the  taking  by  Birge;  that  Staley  sent  John  McCarty, 
an  employe  of  the  appellant  to  the  factory  of  Smith, 
Day  &  Company,  to  get  the  wheel,  and  instructed  him 
to  arrest  appellee;  that  before  Staley  sent  McCarty, 
Birge  had  told  Staley  that  appellee  had  just  taken  a 
wheel  of  appellant  from  the  riding  school  and  ran 
down  the  stairs  with  it,  and  that  he,  Birge,  had  called 
to  appellee  to  stop,  and  ran  after  appellee,  and  that 
when  Birge  reached  the  street  appellee  was  out  of 
sight;  that  Birge  was  unfriendly  to  appellee;  that  be- 
fore Staley  sent  McCarty  after  the  wheel  he  went  to 
the  riding  school  and  inquired  of  Patterson  the  cir- 
cumstances relative  to  said  taking  by  appellee,  and 
that  Patterson  did  not  tell  Staley  that  he,  Patterson, 
had  given  appellee  permission  to  take  the  wheel ;  that 
Staley  telephoned  Smith,  Day  &  Company,  and  said 
for  them  to  let  him  know  when  appellee  came  there; 
that  before  the  arrest,  Staley  learned  where  appellee 
was  going  with  the  wheel;  that  before  the  arrest 
Staley  did  not  make  such  an  investigation  of  the  cir- 
cumstances under  which  the  wheel  was  taken  as  an  or- 
dinarily  prudent  person  would  have  made  under  the 
circumstances;  that  McCarty  took  a  police  oflBcer  with 
him  to  Smith,  Day  &  Company's,  who  arrested  appel- 
lee; that  when  arrested  appellee  told  the  officer  that 
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be  had  permission  to  take  the  wheel,  and  named  the 
person  whom  he  claimed  gave  him  permission  to  take 
it;  that  when  the  policeman  asked  him  whose  wheel 
he  had,  he  answered,  "It  is  mine  while  in  my  posses- 
sion, it  belongs  to  the  Indiana  Bicycle  Company;"  that 
on  the  facts  the  policeman  hesitated  to  detain  appel- 
lee, but  was  directed  to  take  him  into  custody  by 
Staley,  who  was  then  present;  Staley  had  no  com- 
munication with  the  officers  prior  to  the  time  he  first 
saw  them  at  Smith,  Day  &  Company ^s;  that  in  all 
Staley  did  he  was  acting  for  appellant;  that  he  took 
no  legal  counsel  before  the  arrest;  that  under  the  cir- 
cumstances an  ordinarily  prudent  person  would  have 
sought  legal  advice ;  that  he  could  have  known  before 
the  arrest  of  the  circumstances  under  which  the  wheel 
was  taken  if  he  had  made  such  inquiry  as  an  ordi- 
narily prudent  person  would  have  made  under  the  cir- 
cumstances; that  the  facts  relating  to  the  taking  of  ^ 
the  wheel  of  which  Staley  had  knowledge  when  he 
sent  McCarty  to  Smith,  Day  &  Company's,  and  at  the 
time  of  the  arrest  and  preliminary  examination  were 
not  such  as  would  lead  an  ordinarily  prudent  man, 
under  the  circumstances,  to  believe  that  appellee  stole 
the  wheel;  that  Staley  made  no  further  investigation 
of  the  circumstances  under  which  the  wheel  was  taken 
after  the  arrest  and  before  the  preliminary  hearing, 
and  took  no  counsel  during  said  time;  that  appellee 
was  confined  in  the  county  jail  on  said  charge  of 
grand  larceny  for  three  days  and  nights,  and  in  the 
station  house  one  night,  and  that  he  did  not  procure 
the  postponement  of  the  preliminary  hearing  from 
March  20  to  March  23;  that  appellant  after  the  arrest 
and  discharge  ratified  all  the  acts  of  Staley  in  the  ar- 
rest and  detention  of  appellee;  that  Staley,  acting  for 
appellant,  maliciously  caused  appellee  to  be  arrested 
on  said  charge  of  grand  larceny,  and  maliciously 
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caused  him  to  be  imprisoned  in  the  police  station  and 
county  jail  on  said  charge. 

While  there  are  other  necessary  elements  in  the 
case,  yet  the  most  essential  question  to  be  determined 
is  whether  there  was  probable  cause  for  the  prosecu- 
tion complained  of  as  malicious.  Such  facts  must  be 
found  by  the  jury  as  that  the  court  can  say  there  was 
want  of  probable  cause,  and  answers  by  the  jury  that 
the  prosecution  was  instituted  and  carried  on  without 
probable  cause  cannot  be  considered  in  determining 
that  question.  And  in  determining  the  question  of 
probable  cause  those  facts  and  circumstances  which 
were  known  to  appellant  or  to  its  representative  at 
and  before  the  time  the  prosecution  was  instituted  are 
alone  to  be  considered.  Probable  cause  has  been  de- 
fined to  be  "such  a  state  of  facts  in  the  mind  of  the 
prosecutor  as  would  lead  a  man  of  ordinary  caution 
and  prudence  to  believe,  or  entertain  an  honest  and 
strong  suspicion  that  the  person  arrested  is  guilty." 
Bacon  v.  Towne^,  4  Cush.  217;  Pennsylvania  Co.  v. 
Weddle,  100  Ind.  138;  Lacy  v.  Mitchellj  23  Ind.  67; 
Cooley  on  Torts,  181. 

The  decisions  are  not  agreed,  nor  are  the  text 
writers,  as  to  whether  the  question  of  probable  cause 
is  one  of  law  or  one  of  mixed  law  and  fact.  In  the 
case  of  Pennsylvania  Co.  v.  Weddle,  aupraj  after  giving 
the  views  expressed  by  a  number  of  text  writers  and 
courts,  the  opinion  says:  "In  a  limited  sense,  the 
question  of  whether  there  is  or  is  not  probable  cause 
is  one  of  mixed  law  and  fact,  but  it  is  not  so  in  such 
a  sense  as  to  permit  the  court  to  surrender  its  func- 
tion of  deciding  questions  of  law,  nor  to  usurp  that 
of  the  jury  to  decide  questions  of  fact;  The  question 
is  one  of  mixed  law  and  fact  thus  far,  and  no  farther, 
namely:  When  the  facts  are  contested,  the  jury  de- 
cides the  contest  as  to  the  facts'  but  in  all  cases  the 
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court  instructs  them  as  to  the  law  upon  the  facts.'' 
See  Newell  Mai.  Pros.  276,  et  acq. 

But  in  a  very  recent  case  it  was  held  that  whether 
or  not  there  was  probable  cause  is  a  question  of  law 
for  the  court  to  determine,  and  it  was  held  in  that 
case  that  where  a  special  verdict  is  returned  in  such  a 
case,  the  jury  must  find  the  facts,  and  upon  the  facts 
found  by  the  jury  the  court  must  as  a  matter  of  law 
determine  whether  there  was  or  was  not  probable 
cause.  Helmg  v.  Beckner  (Ind.  Sup.),  46  N,  E.  644.  See 
CottrellY.  Cottrell,  126  Ind.  181;  Roberts  v.  KendaUy 
12  Ind.  App.  269. 

In  the  case  at  bar,  the  jury  stated  the  facts  leading 
up  to  the  arrest  and  prosecution,  and  then  stated  that 
appellant  by  its  representative,  in  causing  the  arrest 
and  prosecution,  did  not  act  as  a  reasonably  prudent 
man  would  act  under  like  circumstances.  This  find- 
ing by  the  jury  was  proper,  and  is  to  be  considered 
as  the  finding  of  an  ultimate  inference  of  fact  in  de- 
termining the  question  whether  there  was  probable 
cause  for  instituting  criminal  proceedings.  Such  a 
finding  has  been  held  to  be  proper  in  determining  the 
question  of  negligence.  In  Seybold  v.  Terre  Haute,  etc., 
R.  R.  Co.,  ante,  367,  Black,  J.,  said:  "Under  the  pres- 
ent state  of  the  law  as  held  in  this  State,  while  it  is 
not  proper,  in  a  special  verdict,  to  find  or  state  that  a 
party  was  or  was  not  negligent,  or  that  an  act  was  or 
was  not  negligently  done  or  omitted,  it  is  proper  in 
some  cases  in  special  verdicts  to  insert  a  statement  or 
finding  in  words  to  the  effect  that  a  party  did  or  did 
not,  in  certain  circumstances,  the  facts  thereof  being 
stated,  act  as  a  person  of  ordinary  prudepce  would  act 
under  like  circumstances." 

The  finding  of  the  jury  that  the  arrest  was  made 
and  the  prosecution  instituted  maliciously  by  Staley, 
representing   appellant,   was   a   finding   within  the 
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province  of  the  jury.  Whether  the  acts  done  by  Staley 
were  done  with  malice  was  a  question  of  fact  to  be  de- 
termined from  all  the  facts  and  circumstances  in  evi- 
dence. Nor  will  the  law  infer  malice  from  want  of 
probable  cause.  Newell  v.  Doicns,  8  Blackf.  523;  Wilk- 
inson V.  Arnold,  11  Ind.  45.  "It  [malice]  must  be  al- 
leged in  the  complaint  and  establised  by  the  evidence, 
and,  when  a  special  verdict  is  returned,  it  must  be 
found  as  a  fact  by  the  jury;  and,  where  there  is  no  find- 
ing of  malice,  such  verdict  will  not  support  a  judg- 
ment for  the  plaintiff  in  such  action.  Even  though 
the  facts  found  in  a  special  verdict  show  the  want  of 
probable  cause,  yet  neither  this  nor  the  trial  court  can 
infer  malice  therefrom,  as  that  inference  can  only  be 
drawn  by  the  triors  of  the  facts.  ♦  ♦  ♦  There  is  no 
finding  in  the  special  verdict  that  appellant,  in  caus- 
ing appellee  to  be  indicted,  acted  maliciously."  Hel- 
wig  V.  BeckneTj  supra.  And  for  this  reason  the  judg* 
ment  in  that  case  was  reversed.  Newell  Mai.  Pros. 
248;  Ammerman  v.  Crosby y  26  Ind.  451;  Oliver  v.  Pate, 
43  Ind.  132. 

Taking  into  consideration  all  the  facts  set  out  in 
the  special  verdict  relating  to  the  conduct  of  appel- 
lant's agent  who  instituted  the  criminal  proceedings 
against  appellee,  the  information  upon  which  he 
caused  the  arrest  to  be  made,  the  haste  in  which  it  was 
done,  and  all  the  facts  bearing  upon  these  questions 
as  heretofore  set  out,  we  think  the  lower  court  did 
right  in  holding  that  the  verdict  shows  a  want  of  prob- 
able cause. 

Appellant's  counsel  have  argued  at  great  length 
that  the  special  verdict  is  insuflBcient,  because  it  fails 
to  find  that  appellee  is  innocent  of  the  crime  with 
which  he  was  charged.  The  question  of  the  guilt  or  in- 
nocence of  the  appellee  might  go  to  the  question  of 
probable  cause,  and  it  has  been  said  that  a  conviction 
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in  an  inferior  court,  although  an  acquittal  followed 
upon  appeal,  is  conclusive  of  probable  cause.  Newell 
on  Mai.  Pros.  296  and  cases  cited;  Cooley  on  Torts,  185 
€t  seq.  But  the  presence  or  absence  of  probrfble  cause 
does  not  depend  upon  the  guilt  or  innocence  of  the  ac- 
cused. There  may  be  probable  cause,  although  the  ac- 
cused is  innocent.  Hays  v.  Blizzard,  30  Ind.  457.  So 
that  if  the  facts  found  show  want  of  probable  cause 
and  malice,  it  is  not  material  whether  the  accused  is 
guilty  or  innocent  of  the  crime  with  which  he  was 
charged.  In  the  case  of  Terre  Haute,  etc,  R.  R.  Go.  v. 
Mason,  148  Ind.  578,  the  court  said:  "It  is  true  that 
before  the  action  for  damages  can  be  successful,  it 
must  be  shown  that  the  plaintiff  has  been  acquitted 
of  the  crime  charged,  or  that  the  action  otherwise 
terminated  in  his  favor.  Such  acquittal,  together  with 
the  presence  of  malice  and  the  absence  of  probable 
cause,  is  a  necessary  circumstance  to  justify  the 
bringing  of  the  action  for  damages.  Oooley,  Torts, 
181.  But  the  acquittal  of  the  plaintiff  has  no  further 
relation  to  the  action  for  damages.  The  inquiry  must 
therefore,  be,  not  whether  the  plaintiff  was  or  was  not 
guilty  of  the  offense  for  which  he  was  prosecuted,  but 
whether,  at  the  time  when  the  prosecution  began, 
there  was  or  was  not  probable  cause  for  bringing  it, 
and  whether  the  defendant  acted  with  or  without 
malice."  Cooley  on  Torts,  180  et  seq.;  Carl  v.  Ayers,  53 
N.  T.  14;  Bacon  v.  Tovme,  4  Cush.  217;  Oallaway  v. 
Burr,  32  Mich.  332;  Scotten  v.  Longfellow,  40  Ind.  33; 
Skidmore  v.  Bricker,  77  HI.  164;  Lytton  v.  Baird,  95 
Ind.  349. 

The  only  remaining  error  assigned  and  discussed  by 
counsel  is  the  overruling  of  the  motion  for  a  new  trial. 
As  the  grounds  for  a  new  trial  which  are  discussed  by 
counsel  relate  to  the  admission  of  certain  evidence, 
that  the  damages  assessed  are  excessive  and  that  the 
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evidence  is  not  sufficient  to  support  the  verdict,  it  is 
necessary  to  determine  whether  the  contention  of 
counsel  for  appellee  that  the  evidence  is  not  in  the 
record  is  correct.  The  record  shows  that  the  bill  of 
exceptions  which  purports  to  contain  the  longhand 
manuscript  of  the  evidence  was  presented  to  the  trial 
judge  and  signed  August  26, 1896.  A  record  entry  by 
the  clerk  made  in  vacation  and  the  final  certificate  of 
the  clerk  to  the  transcript  and  the  file  mark  of  the 
clerk,  all  show  that  the  longhand  manuscript  of  the 
evidence  was  filed  in  the  office  of  the  clerk  on  August 
28, 1896.  The  statute  authorizing  the  use  of  the  sten- 
ographer's transcript  on  appeal  provides  that  the 
original  longhand  manuscript  of  the  evidence  may  be 
filed  with  the  clerk  by  the  party  entitled  to  the  use  of 
the  same,  and  in  case  of  appeal  it  shall  be  the  duty  of 
the  clerk,  if  requested  to  do  so  by  said  party,  to  certify 
such  manuscript  "when  the  same  shall  have  been  in- 
corporated in  the  bill  of  exceptions,^'  to  the  Supreme 
or  other  court  of  appeal.  Section  1476,  Burns'  R.  S. 
1894  (1410,  Horner's  R.  S.  1896). 

It  has  been  often  declared  that  the  duty  of  settling 
and  signing  a  bill  of  exceptions  is  judicial.  Incorpo- 
rating the  longhand  copy  of  the  evidence  in  the  bill  is 
the  act  of  the  judge,  and  is  done  by  the  act  of  the  judge 
in  approving  and  signing  the  bill.  It  cannot  be  em- 
bodied in  the  bill  until  it  has  been  filed  in  the  clerk's 
office. 

In  the  case  of  Beatty  v.  Miller,  146  Ind.  231,  it  ap- 
peared, as  in  the  case  at  bar,  that  the  longhand  manu- 
script of  the  evidence  was  filed  two  days  after  the  bill 
was  signed  by  the  judge,  and  it  was  held  this  did  not 
bring  the  evidence  into  the  record. 

As  the  record  shows  that  the  bill  of  exceptions  was 
signed  by  the  trial  judge  on  August  26, 1896,  and  that 
the  longhand  copy  of  the  evidence  was  not  filed  in  the 
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clerk^s  office  until  August  28,  1896,  it  thus  api>ear8 
that  the  evidence  was  not  filed  in  the  clerk's  office  be- 
fore it  was  incorporated  in  the  bill  of  exceptions  and 
^  before  the  bill  of  exceptions  containing  the  same  was 
signed  by  the  judge.  The  evidence  is  not  in  the  record. 
DeHart  v.  Board,  etc.,  143  Ind.  363. 

We  find  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed,  and  it  is,  therefore,  affirmed. 


Louisville,  New  Albany  and  Chicago  Railway 

Company  r.  Egberts. 

[No.  2,225.     FUed  Oct.  6,  1897.     Rehearing  denied  Dec.  7,  1897.] 

Speoial  Verdict. — Contributory  Negligefiec—The  special  verdict 
must  affirmatively  establish  the  plaintiff's  freedom  from  contribu- 
tory negligence,  as  well  as  defendant's  negligence,  before  there  can 
be  a  recovery,    p,  5S9, 

Same. — Judgment  of  Court  Must  Be  Upon  the  Facts  Found. — Where 
a  special  verdict  has  been  returned,  the  judgment  of  the  court  must 
be  upon  the  facts  as  they  are  found.  The  court  cannot  look  to  the 
evidence,    p.  5S9, 

Railroads. — Damages  from  Fire  Escaping  from  Right  of  Way,— 
Special  Verdict. — In  an  action  against  a  railroad  company  for  dam- 
ages caused  by  fire  escaping  from  the  company's  right  of  way,  the 
special  verdict  returned  made  no  finding  as  to  what  plaintiff  did  to 
prevent  the  loss  of  the  property  destroyed,  except  to  find  generally 
that  plaintiff  **  did  all  he  could."  Held,  that  the  verdict  presented 
no  facts  showing  plaintiff's  freedom  from  contributory  negligence, 
and,  therefore,  no  judgment  could  be  rendered  thereon,  pp,  64t>' 
542, 

From  the  Pulaski  Circuit  Court.   Reversed. 

m 

E.  C.  Field,  W.  S.  Kinnan  and  J.  C.  Nye,  for 
appellant. 

W.  and  J.  M.  Spangler  and  Elliott  &  Elliott,  for 
appellee, 

Henley,  J. — Appellee  recovered  a  judgment  in  the 
lower  court  against  appellant  for  f  1,280.00.  The  com- 
plaint was  in  two  paragraphs,  both  substantially  the 
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same,  wherein  it  wa«  charged  that  appellant  negli- 
gently permitted  combustibles  to  accumulate  and  re- 
main on  its  right  of  way ;  that  the  same  were  ignited 
by  sparks  from  its  locomotive,  and  that  the  fire  so 
kindled  was,  by  appellant,  negligently  permitted  to 
escape  from  the  right  of  way  of  appellant  and  spread 
over  and  burn  appellee's  property,  without  fault  or 
negligence  on  the  part  of  appellee.  Both  paragraphs 
of  complaint  were  held  good  upon  demurrer.  Appel- 
lant answered  by  the  general  denial.  The  cause  was 
submitted  to  a  jury  and  a  special  verdict  returned. 
Appellant's  motion  for  judgment  on  the  special  ver- 
dict was  overruled,  and  judgment  rendered  in  favor  of 
appellee.  Appellant  moved  to  modify  the  judgment, 
which  motion  the  court  overruled. 

The  alleged  error  of  the  court  in  overruling  appel- 
lant's motion  for  judgment  upon  the  special  verdict  is 
the  first  point  discussed  by  counsel.  It  is  contended 
that  the  verdict  does  not  show  appellee's  freedom 
from  fault.  It  is  as  necessary  that  this  should  be 
shown  in  the  verdict  as  it  is  that  appellant's  negli- 
gence should  be  shown  before  there  could  be  a  judg- 
ment rendered  thereon  by  the  court,  and  the  burden 
was  upon  the  appellee  to  show  his  freedom  from  fault. 
Cleveland  J  etc.,  R.  W.  Co.  v.  Hadley,  12  Ind.  App.  516. 

The  judgment  of  the  court  must  be  upon  the  facts 
as  they  are  found  in  the  special  verdict.  It  cannot  be 
aided  by  the  evidence,  neither  can  the  court  indulge  in 
intendments  in  aid  of  it.  That  part  of  the  verdict 
which  counsel  for  appellee  insist  is  sufficient  to  show 
appellee's  freedom  from  fault  is  as  follows:  "Q.  What 
effort  did  plaintiff  make  to  prevent  his  hay  and  land 
from  being  burnt  by  the  fire  September  5, 1893?  Ans. 
Done  all  he  could.  Q.  Did  the  plaintiff  do  all  in  his 
power  to  prevent  the  fire  from  reaching  his  land  and 
burning  his  property?    Ans.   Yes.'' 
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If  these  questions  and  answers  do  not  furnish  the 
facts  from  which  the  conclusion  of  freedom  from  fault 
can* be  drawn  by  the  court,  then  the  verdict  is  silent 
upon  this  issue.  What  did  the  appellee  do  to  prevent 
the  destruction  of  his  property?  No  primary  facts 
are  given  by  which  the  court  could  determine  whether 
appellee  was  negligent  or  free  from  fault.  The  an 
swer,  "Done  all  he  could/^  is  a  conclusion  of  the  jury 
which,  if  we  concede  it  to  mean  that  he  did  all  an  or- 
dinarily prudent  man  would  have  done  under  like  cir- 
cumstances, might  have  been  proper  under  some  of 
the  decisions  of  our  courts,  but  in  no  case  has  it  been 
held  that  such  a  finding  was  proper  without  the  state- 
ment of  the  primary  facts  leading  up  to  it.  A  special 
verdict  must  contain  facts  only.  When  the  facts  are 
found  by  the  jury,  they  become  the  undisputed  facts 
of  the  case,  and  the  question  of  negligence  or  freedom 
from  fault  becomes  a  pure  question  of  law  for  the 
court.  If  negligence  is  a  mixed  question  of  law  and 
fact,  it  becomes  a  pure  legal  question  after  the  facts 
are  found. 

In  the  case  of  Conner  v.  Citizens  Street  R.  W.  Co.,  105 
Ind.  62,  the  Supreme  Court,  by  Mitchell,  J.,  said:  "A 
civil  case  cannot  be  conceived  of  in  which  it  is  the 
province  of  the  jury  by  special  verdict  to  determine 
the  facts,  and  also  to  draw  inferences  in  the  nature  of 
legal  conclusions  upon  the  facts  found.  When  the 
jury  find  and  return  a  special  verdict,  it  must  then  be 
considered  that  the  facts  in  thut  case  are  no  longer  in  dis- 
pute. They  are  ascertained  and  settled  by  the  special  ver- 
dict Unless  it  can  be  maintained  that  the  inference 
or  conclusion  which  may  be  drawn  from  all  the  as- 
certained and  undisputed  facts  is  also  a  fact,  it  must 
follow  that  it  is  not  the  province  of  the  jury  to  draw  in- 
ferences or  state  conclusions.  It  is  settled  by  de- 
cisions so  numerous  that  we  need  not  cite  the  cases, 
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that  where  the  facts  are  undisputed  it  is  the  province 
of  the  court  to  settle  the  question  of  negligence  as  a 
question  of  law.  This  must  be  so  in  the  nature  of 
things.  If  it  is  otherwise,  there  is  a  class  of  cases  in 
which  upon  the  undisputed  facts  the  court  is  inca- 
pable/of  reaching  a  conclusion,  or  of  determining 
whether  such  facts  constitute  negligence  or  not  ♦  ♦  ♦ 

^^Concede  that  in  some  sense  negligence  is,  as  it  is 
sometimes  said  to  be,  a  mixed  question  of  law  and 
fact,  it  cannot  be  so  after  the  facts  are  ascertained. 
In  cases  involving  negligence,  as  in  all  other  civil 
cases,  a  point  must  be  reached  at  some  time  when  the 
facts  and  the  law  are  to  be  considered  as  separate  and 
distinct,  when  the  litigants  have  the  right  to  invoke 
the  judgment  of  the  court,  and  require  it  to  determine 
whether,  upon  the  facts  as  they  are  agreed  to  be,  the 
law  declares  that  negligence  intervened.  Such  a 
point,  we  think,  is  arrived  at  when  the  jury  have 
agreed  upon  and  returned  to  the  court  in  a  special  ver- 
dict the  principal,  contested  facts  in  issue. ^'  Pitts- 
burghj  etc.,  B.  B.  Co.  v.  Spencer,  98  Ind.  186;  Indian- 
apolis, etc.,  B.  W.  Co.  V.  Bush,  101  Ind.  682;  Chicago, 
etc.,  B.  W.  Co.  V.  Burger,  124  Ind.  275. 

There  can  be  no  other  reasonable  or  sensible  ground 
to  stand  upon.  The  legislature  has  declared  that  "A 
special  verdict  is  that  by  which  the  jury  find  the  facts 
only,  leaving  judgment  thereon  to  the  court."  Section 
554,  Burns'  R.  S.  1894. 

If  negligence  or  non-negligence,  or  freedom  from 
contributory  negligence,  are  mixed  questions  of  law 
and  fact,  they  are  never  so,  when  the  facts  are  once 
ascertained  and  fixed,  as  it  is  the  province  of  a  special 
verdict  to  do,  and  if  in  some  cases  the  jury  may  be 
properly  asked  to  return  the  ultimate  fact  that  the 
plaintiff  did  or  did  not  exercise  the  care  that  an  or- 
dinarily prudent  person  would  have  done  under  like 
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circumstances,  they  must  also  find  the  primary  facts 
upon  which  the  ultimate  fact  is  based,  else  there 
would  be  nothing  left  for  the  court  to  do  but  render 
judgment  upon  the  single  finding. 

The  answers  that  appellant  did  all  he  could,  and  did 
all  in  his  power  to  prevent  the  destruction  of  his  prop- 
erty present  no  facts  upon  which  the  court  could  ren- 
der judgment;  the  facts  as  to  what  appellee  did  are  en- 
tirely absent  from  the  verdict.  If  we  were  permitted 
to  turn  to  the  evidence  to  supply  the  omission  there 
would  be  no  trouble.  The  evidence  going  to  show 
appellee's  freedom  from  fault  is  clear  and  conclusive. 
It  shows  that  appellee  immediately  upon  discovering 
the  fire,  and  before  it  reached  his  premises,  hurriedly 
hitched  up  his  team  and  plowed  a  furrow  around  his 
hay  stacks,  and  tried  to  prevent  their  destruction,  but 
that  the  fire  swept  across  the  furrows  and  burned  the 
stacks.  What  appellee  did  ought  to  have  been  given 
in  direct  response  to  the  first  question  asked  by  the 
jury,  instead  of  the  meaningless  answer,  "Done  all  he 
could."  This  defect  might  have  been  remedied  had 
appellee,  at  the  proper  time  and  before  the  jury  was 
discharged,  asked  the  court  to  require  the  jury  to  re- 
tire to  their  room  and  answer  the  question. 

The  other  errors  complained  of  by  appellant,  it  is 
not  necessary  that  we  notice.  They  all  arise  out  of  the 
operation  of  the  special  verdict  law,  and  are  not  likely 
to  occur  upon  another  trial  of  this  cause. 

On  account  of  the  failure  of  the  special  verdict  in 
this  cause  to  show  the  appellee  to  be  free  from  fault, 
the  lower  court  erred  in  rendering  judgment  upon 
such  verdict  in  favor  of  appellee,  and  the  cause  must 
be  reversed. 

Judgment  reversed  and  new  trial  ordered. 

Robinson  and  Wiley,  JJ.,  absent. 
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[No.  2,258.    Filed  Sept  14, 1897.    Rehearing  denied  Dec.  7,  1897.] 

Evidence. — Weight  Of, — ^The  Apjiellate  Court  will  not  weigh  the 
evidence  to  determine  the  preponderance  thereof,    p.  644. 

Same. — Husband  and  Wife. — Agency, — In  an  action  against  a  mar- 
ried woman  to  recover  the  purchase  price  of  material,  purchased 
hy  her  husband,  used  in  the  construction  of  a  building  on  her  sepa- 
rate real  estate,  evidence  that  the  wife  made  an  application  to  bor- 
row part  of  the  money  to  pay  for  the  construction  is  not  admissi- 
ble for  the  purpose  of  showing  an  affirmance  by  the  wife  of  the 
purchase  made  by  the  husband,    p.  64S. 

Same. — Htuband  and  Wife, — Agency.— Evidence  by  the  plaintift  in 
an  action  for  the  recovery  of  the  purchase  price  of  material  fur- 
nished in  the  construction  of  a  building  on  the  separate  real  estate 
of  a  married  woman,  that  he  knew  the  husband  to  be  insolvent,  was 
inadmissible  for  the  purx)06e  of  showing  that  he  sold  the  material  to 
the  wife  and  not  to  ttie  husband,    p,  S45. 

Same. — Husband  and  Wife, — Agency.^ln  the  trial  of  an  action 
brought  by  a  contractor  for  the  recovery  of  the  purchase  price  of 
material  furnished  in  the  construction  of  a  building  on  the  lands  of 
a  married  woman,  a  bond  signed  by  such  contractor  and  the  hus- 
band, given  to  a  building  association,  guaranteeing  such  association 
against  loss,  is  properly  admitted  in  evidence  as  tending  to  show 
that  the  contractor  dealt  with  the  husband  and  not  with  the  wife. 
pp.  545,  546. 

Practice.— IVioZ. — Evidenee. — Exception. — In  order  to  save  a  ques- 
tion on  a  ruling  of  the  trial  court  in  excluding  the  testimony  of  a 
witness,  a  proper  question  must  be  asked  the  witness,  and  upon  ob- 
jection being  made  thereto,  a  specific  statement,  by  way  of  an  offer, 
must  be  made  to  the  court,  and  the  testimony  which  the  witness 
will  give  in  answer  to  the  question.  The  statement  must  consist  of 
a  fact  or  facts,  not  a  general  proposition  or  conclusion,  ^nd  if 
the  bearing  of  the  proposed  testimony  is  remote  and  inferential,  its 
relevancy  must  be  suggested,    pp.  S46,  647. 

From  the  Marion  Superior  Court.  Affirmed. 

D.  A.  MyerSy  for  appellant. 

F.  J.  Van  Vorhis  and  W.  W.  Spencer,  for  appellees. 

COMSTOOK,  J. — Appellant  was  plaintiff  below.    The 
complaint  is  in  two  paragraphs.    The  first  alleges  that 
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Annie  M.  Stoner,  appellee,  in  1890,  purchased  from  ap- 
pellant, through  her  husband,  Abraham  L.  Stoner, 
acting  as  her  agent,  certain  material  for  use  in  build- 
ing a  house  on  her  separate  real  estate.  The  second 
contains  substantially  the  averments  of  the  first,  with 
the  additional  allegation  that  appellee,  Annie  M. 
Stoner,  after  said  material  had  been  used  in  her  house, 
promised  appellant  that  she  would  pay  therefor,  and 
that,  relying  upon  said  promise,  he  had  allowed  the 
time  to  expire  within  which,  under  the  statute,  he 
could  have  filed  a  notice  of  his  intention  to  hold  a  lien 
upon  her  property  for  the  said  material. 

An  answer  of  general  denial  was  filed  to  the  second 
paragraph  of  the  complaint,  and  dn  issue  was  formed 
to  the  first  paragraph  by  general  denial  and  plea  of 
payment,  and  reply  to  the  plea  of  payment. 

The  cause  was  tried  by  the  court,  and  a  judgment 
rendered  in  favor  of  appellant,  against  Abram  L 
Stoner,  and  against  appellant  in  favor  of  appellee, 
Annie  M.  Stoner,  for  costs. 

The  only  error  assigned  is  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  In  this  appeal  there  are 
two  questions  presented,  namely:  Was  the  husband, 
Abram  L.  Stoner,  authorized  by  his  wife,  as  her  agent, 
to  incur  the  debt  for  which  appellant  sues?  Did  ap- 
pellee, Annie  M.  Stoner,  make  a  binding  agreemerif 
to  pay  said  debt  after  it  was  incurred? 

The  first,  second,  and  third  causes  alleged  in  the  mo- 
tion for  a  new  trial  are  based  upon  the  claim  that  the 
judgment  was  contrary  to  the  law  and  evidence,  and  is 
not  sustained  by  the  evidence.  Under  numerous  re- 
cent decision  of  the  Supreme  and  of  this  court,  the  evi- 
dence is  not  properly  in  the  record,  but  as  counsel  for 
appellee  raise  no  question  thereon,  we  have  carefully 
examined  it  and  cannot,  without  disregarding  the 
long  established  rule  of  this  court  not  to  weigh  the 
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evidence,  disturb  the  judgment  of  the  trial  court  for 
these  reasons. 

The  fourth  reason  assigned  for  a  new  trial  is,  that 
the  court  erred  in  rejecting  the  testimony  of  Annie 
M.  Stoner  to  the  effect  that  before  the  commencement, 
and  at  the  time  of  the  construction  of  said  house,  she 
made  an  application  to  borrow  part  of  the  money  to 
pay  for  its  construction.  Under  the  issues,  we  think 
the  evidence  sought  was  not  material,  and  the  court 
committed  no  error  in  sustaining  the  objection  thereto. 

The  fifth  reason  assigned  is,  that  the  court  erred  in 
rejecting  the  testimony  of  the  plaintiff  that  "he  knew 
Abram  L.  Stoner,  the  husband,  and  that  at  the  time 
the  house  was  erected  that  he  was  insolvent,  and  that 
lumber  merchants  would  not  sell  him  material." 
There  was  no  error  in  rejecting  this  testimony  of  ap- 
pellant in  his  own  behalf.  It  would  not  be  evidence 
that  he  had  sold  to  appellee,  Annie  M.  Stoner.  Such 
evidence  might  be  material  under  supposable  condi- 
tions, but  not  in  his  examination  in  chief. 

The  sixth  reason  assigned  is  that  the  court  erred  in 
permitting  Annie  M.  Stoner,  appellee,  to  introduce  in 
evidence  a  bond  which  was  given  by  Isaac  Russell  and 
Abram  L.  Stoner  to  The  Celtic  Savings  and  Loan  Asso- 
ciation, which  bond  was  given  to  guarantee  said  asso- 
ciation against  loss,  etc.  This  bond  was  signed  by 
Isaac  Bussell,  appellant.  He  is  presumed  to  have  no- 
tice of  its  conditions.  We  quote  from  the  bond :  "The 
conditions  of  this  obligation  are  such  that,  whereas 
the  above  bounden  A.  L.  Stoner  has  entered  into  a  con- 
tract with  Annie  M.  Stoner  to  make  certain  improve- 
ments on  real  estate  in  Marion  county,  Indiana,  be- 
longing to  said  Annie  M.  Stoner,  and  described  as  fol- 
lows," etc.  Being  the  lot  described  in  the  complaint. 
This  was  competent  as  tending  to  show  that  appellant 
Vol.  18—36 
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dealt  with  Abram  L.  Stoner,  and  not  through  him 
with  his  wife. 

Counsel  for  appellant  contend  that  the  court  erred 
in  sustaining  objections  to  the  following  questioDs, 
propounded  by  appellant  to  appellee,  Annie  M.  Stoner: 
"Had  you  a  written  contract  with  your  husband?'' 
"Had  you  any  kind  of  a  contract  with  your  husband?'" 
The  questions  Were  general,  were  not  limited  to  any 
subject.    Counsel  did  not  inform  the  court  what  fticts 
he  sought  to  elicit  in  answer  to  such  questions.    In 
answer  to  a  question  propounded  by  appellant's  coun- 
sel, appellee,  Annie  M.  Stoner,  stated  that  she  told  her 
husband  how  she  wanted  the  house  built.  Appellant's 
counsel  then  asked  her  to  state  what  was  said.    This 
was  objected  to,  and  the  objection  sustained.    Ap- 
pellant assigns  this  ruling  as  a  reason  for  a  new  trial. 
Presuming  that  the  question  was  intended  to  relate  to 
her  answer  to  the  last  preceding  question,  as  to  how 
she  wanted  the  house  built,  it  was  immaterial.    The 
foregoing  questions  to  which  objections  were  sne- 
tained,  were  propounded  by  appellant  to  a  witness 
calle^  and  examined  by  him  during  the  introduction 
of  his  evidence  in  chief.    To  save  a  question  on  a  rul- 
ing of  a  trial  court  in  excluding  the  testimony  of  a 
witness,  the  witness  must  be  asked  a  pertinent  ques- 
tion adapted  to  elicit  the  testimony  sought,  and  upoo 
objection  being  made  thereto  a  specific  statement,  by 
way  of  an  offer,  must  be  made  to  the  court,  and  the 
testimony  which  the  witness  will  give  in  answer  to 
the  question.    The  offer  to  prove  must  be  a  statement 
of  a  particular  fact  or  facts,  and  not  of  general  prop- 
ositions or  conclusions,  and  if  the  bearing  of  the  pro- 
posed testimony  is  remote  and  inferential,  its  rele- 
vancy must  be  suggested.  Stanley  v.  Hollidayy  130  Ind. 
464;  ChtcagOy  ete.,  B.  W.  Co,  v.  DeBaum^  3  Ind.  App. 
281;  Lewis  v.  State^exreL^  4  Ind.  App.  504;  Darnell 
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V.  Sallee,  7  Ind.  App.  681;  Taylor  v.  McCfrathj  9  Ind. 
App.  30;  HugginSj  Admr.^  v.  Hughes^  11  Ind.  App. 
465,  and  authorities  therein  cited. 

It  was  competent  for  appellant  to  prove  by  the  tes- 
timony of  the  appellees,  or  either  of  them,  that  the  ma- 
terial, on  account  of  which  suit  was  instituted,  was 
furnished  at  the  instance  of  appellee,  Annie  M.  Stoner, 
her  husband  acting  for  her,  in  response  to  proper  ques- 
tions pertinent  to  the  issues  in  the  case.  If  this  was 
the  purpose  of  the  excluded  questions,  it  was  not  ap- 
parent from  their  terms,  and  counsel  should  have 
stated  to  the  court  his  object  and  expectation  in  pro- 
pounding  them. 

Even  if  the  trial  court  had  erred,  under  the  estab- 
lished rule  as  stated  in  the  foregoing  authorities,  ap- 
pellant did  not  make  such  error  available,  because 
he  failed  to  state  what  he  desired  to  prove  and  what 
testimony  the  witness  would  give  in  answer  to  the 
questions  proposed. 

The  foregoing  are  the  only  alleged  errors  discussed 
in  appellant's  brief.  Those  not  discussed  are,  under 
the  rule,  waived. 

Wje  find  no  error  for  which  the  judgment  of  the 
court  below  should  be  reversed.    Judgment  affirmed. 

On  Petition  fob  Rehearing. 

CoMSTOCK,  J. — Upon  the  petition  for  rehearing,  we 
have  again  examined  the  record  in  this  cause  and  find 
no  error  in  the  rulings  of  the  trial  court  for  which  the 
judgment  should  be  reversed. 

Counsel  for  appellant,  in  his  brief  in  support  of  the 
petition,  says,  "that  the  issue  as  presented  in  the  lower 
court  for  trial  on  the  first  paragraph  of  the  complaint, 
was,  whether  the  husband  was  acting  as  the  agent  of 
the  wife  in  the  purchase  of  this  lumber,  and  the  issue 
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presented  by  the  second  paragraph  was  whether  or 
not  Mrs.  Stoner  would  not  be  estopped  from  denying 
her  liability  for  the  payment  of  this  bill  after  she  had 
made  her  promise  to  pay  the  bill,  if  Mr.  Russell  would 
not  file  a  lien  upon  the  property." 

The  first,  second,  and  third  causes  for  a  new  trial 
were  based  upon  the  claim  that  the  judgment  was  con- 
trary to  the  law  and  the  evidence,  and  not  sustained 
by  the  evidence.  In  holding  that  the  judgment  was 
sustained  by  the  law  and  evidence  in  the  original  ofHn- 
ion,  the  question  presented  by  the  second  paragraph 
was  necessarily  passed  upon  and  not  overlooked,  as 
assumed  by  appellant's  counsel.  There  was  no  evi- 
dence before  the  trial  court  that  the  appellee,  Anna 
M.  Stoner,  promised  to  pay  the  bill  if  the  appellant 
would  not  file  a  notice  of  his  intention  to  hold  the  Uen 
upon  her  property,  nor  is  there  any  evidence  that  Mr. 
Russell  did  not  file  a  lien  because  he  relied  upon  a 
promise  of  the  appellee  to  pay.  There  was,  therefore, 
an  entire  failure  of  proof  upon  that  issue. 

This  action  was  not  to  enforce  a  lien,  but  it  was  a 
suit  to  recover  for  the  sale  of  lumber.  It  is  not  claimed 
that  it  was  purchased  by  the  appellee,  Anna,  M. 
Stoner,  in  person.  She  testified  that  she  did  not  au- 
thorize or  know  of  its  purchase  until  after  it  was 
bought.  Her  husband  testified  that  he  purchased  it 
on  his  own  account,  and  that  it  was  charged  to  him. 

Appellant  did  not  deny  that  it  was  ordered  by  the 
husband  and  charged  to  him.  Counsel  insist  that  the 
court  erred  in  sustaining  an  objection  to  a  question  in 
answer  to  which  he  expected  to  prove  that  there  was 
no  contract  between  Mrs.  Stoner  and  her  husband  for 
the  erection  of  the  house.  In  view  of  the  evidence  of 
the  purchase  of  the  lumber  by  the  husband  on  his  own 
account,  this  fact,  if  proved,  would  not  have  rendered 
the  wife  liable.    Petition  overruled, 
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Thb  Wabash  Railroad  CoMPAinr  v.  Miller. 

[Nq.  2,110.    Filed  December  8.  1897.] 

Railroads.— Fires  Ewaping  from  Right  of  Way.—'Damages.-'Con' 
iributory  Negligenec^Burden  of  Proof. ^In  an  action  against  a 
railroad  company  for  damages  on  accomit  of  fire  escaping  from  its 
right  of  way  and  damaging  plaintiff's  property,  resulting  from  the 
negligence  of  defendant,  the  burden  is  upon  plaintiff  to  plead  and 
prove  want  of  contributory  negligence  upon  his  part  pp,  550,  551. 

Special  Verdict.— jBaiZroocfo. — Fires  Escaping  from  Right  of  Way, 
—  DamcLges. —  Freedom  from  Contributory  Negligence. — A  special 
Terdict  in  an  action  for  damages  against  a  railroad  company,  caused 
by  fire  escaping  to  plaintiff's  premises  by  reason  of  defendant's  neg- 
ligence, to  entitle  plaintiff  to  a  judgment  thereon,  must  show  that 
plaintiff  was  free  from  negligence  proximately  contributing  to  the 
damage  suffered  by  him.    55S,  553. 

Railroads. — Fires. — Damages. — Contributory  Negligence. — In  an  ac- 
tion against  a  railroad  company  for  damages  on  account  of  fire 
escaping  from  its  right  of  way,  it  devolves  upon  plaintiff  to  show  a 
reasonable  effort  on  his  part,  under  the  circumstances,  to  prevent 
the  loss  for  which  he  sues,  where  he  had  notice  of  the  fire  endan- 
gering his  property,    p.  55S. 

Same. — Fires. — Damages. — Special  Verdict — A  special  verdict  in  an' 
action  against  a  railroad  company  for  damages  on  account  of  fire 
escaping  from  its  right  of  way  to  plaintiff's  premises,  must  show  all 
the  facts  essential  to  a  recovery;  mere  conclusions  of  law  and  mat- 
ter of  evidence  stated  in  the  verdict  will  not  serve  the  same  pur- 
pose as  the  finding  of  facts,    p.  55S. 

Special  Verdict. — Negligence. — Where  negligence  is  in  issue,  and  the 
facts  are  such  that  different  conclusions  may  be  drawn,  the  primary 
facts  from  which  such  conclusions  are  drawn  by  the  jury  must  be 
stated  in  the  verdict,    p.  55^. 

Sams. — Railroads.— Fires. — Contributory  Negligence. — ^An  interroga- 
tory and  answer  in  a  special  verdict  in  an  action  against  a  railroad 
company  for  damages  from  fire  escaping  from  its  right  of  way: 
"  Did  not  the  plaintiff  and  the  members  of  his  family  make  all 
reasonable  efforts  to  subdue  and  extinguish  said  fire?  Answer, 
Tes,"  do  not  sufficiently  show  plaintiff's  freedom  from  contribu- 
tory  negligence,   pp.  55J^  557.  ' 

Same. — Finding  as  to  Admissions  Made  by  Party. — ^A  finding  by  the 
jury,  by  an  interrogatory  and  answer,  that  defendant,  in  the  trial  of 
the  action,  admitted  its  liability  as  alleged  in  plaintiff's  complaint, 
and  waived  any  proof  relative  thereto,  except  as  to  the  amount  of 
recovery,  is  improper,    pp.  557-559. 
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From  the  Allen  Superior  Court.     Reversed. 

Zollars  &  Worden  and  Stuart  Brothers  d;  Ham- 
mondy  for  appellant. 

WcUpole  O.  Colerick  and  W.  E.  Colericky  for  ap- 
pellee. 

Black,  J. — ^The  appellant  was  sued  by  the  appellee 
for  the  recovery  of  damages  for  injuries  to  his  property 
from  fires  permitted,  through  appellant's  negligence, 
and  without  the  appellee's  fault,  to  escape  from  its 
right  of  way.  The  complaint  contained  three  para- 
graphs, each  relating  to  a  separate  fire.  An  answer 
of  general  denial  having  been  filed,  the  cause  was 
tried  by  jury,  and  a  special  verdict  consisting  of  inter- 
rogatories with  the  jury's  answers  thereto  was  re- 
turned. Damages  were  assessed  by  the  jury  upon 
each  paragraph  of  the  complaint,  the  total  being 
?1,701.38. 

The  only  findings  concerning  the  question  as  to  the 
appellee's  freedom  from  contributory  negligence  in 
connection  with  the  matter  set  forth  in  the  first  para- 
graph of  the  complaint,  in  those  parts  of  the  special 
verdict  relating  to  such  matter,  were  embraced  in  the 
following  interrogatories  and  answers: 

"82.  Did  not  the  plaintiflf  and  the  menibers  of  his 
family  make  all  reasonable  efforts  to  subdue  and  ex- 
tinguish said  fire?    Answer:  Yes. 

"83.  Did  not  the  injuries  of  which  the  plaintiflf 
complains  in  his  complaint  in  this  action,  and  the  dam- 
ages which  he  sustained  by  reason  of  said  fire,  occur 
without  any  fault  or  negligence  on  his  part?  Answer: 
Yes." 

In  such  an  action,  as  in  other  actions  for  damages 
resulting  from  negligence,  the  burden  is  upon  the 
plaintiff  to  plead  and  prove  his  want  of  contributory 
negligence;  and  when  a  special  verdict  is  returned,  he 
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will  not  be  entitled  to  judgment  in  his  favor  thereon 
unless  it  be  sufficiently  shown  by  the  verdict  that  he 
was  free  from  negligence  proximately  contributing  to 
the  damage  suffered  by  him.  Louisville,  etc.,  R.  W.  Co. 
V.  Lockridgey  93  Ind.  191;  Wabashy  etc.,  B.  B.  Co.  v. 
Johnsoriy  96  Ind.  40;  Wabashy  etc.y  B.  B.  Co.  v.  John- 
souy  96  Ind.  62;  Clevelandy  etc.,  B.  W.  Co.  v.  Hadleyy 
12  Ind.  App.  516;  Tien  v.  LouismlUy  etc.,  B.  W. 
Co.y  15  Ind.  App.  304. 

The  inquiry  as  to  whether  or  not  the  owner  of  prop- 
erty destroyed  by  such  a  fire  was  or  was  not  guilty  of 
contributory  negligence,  may  relate,  in  a  given  case,  to 
his  conduct,  his  acts  or  omissions,  prior  to  the  fire,  or 
to  his  conduct  after  the  fire  commenced  or  was  set 
out.  Negligence  is  an  inadvertent  act  or  omission  in 
contravention  of  a  duty.  The  question  as  to  the  prop- 
erty owner's  contributory  negligence,  or  want  of  due 
care,  before  the  fire,  must  have  reference  to  his  right 
to  use  his  own  property  with  due  regard  to  the  right  of 
the  railroad  company  also  so  to  use  its  own  as  not  to 
injure  another.  It  is  his  duty  to  protect  himself  by 
the  exercise  of  such  care  as,  having  reference  to  the 
circumstances,  may  properly  be  said  to  be  ordinary 
care.  He  may  proceed  before  the  fire  upon  the  pre- 
sumption that  the  railroad  company  will  not  injure 
him  through  its  negligence.  He  may  rightfully  use 
his  property  in  the  ordinary  and  customary  way  of 
using  such  property,  without  resort  to  extraordinary 
safeguards  or  precautionary  methods  against  injury 
through  negligence  of  the  railroad  company.  He  is 
not  bound  to  remove  dry  grass  or  other  combustible 
materials  which  may  be  in  danger  of  ignition  only 
through  negligence  of  the  railroad  company ;  for  he  is 
not  bound  to  anticipate  such  negligence.  By  ordinary 
use  of  his  property  he  does  not  assume  risks  of  injury 
through  the  company's  negligence,  but  he  assumes  the 
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risk  of  accidental  loes  through  firee  not  occasioned 
through  negligence  or  willfulness  on  the  part  of 
the  company ;  for  the  company  also  has  the  right,  as 
to  the  property  of  others,  to  operate  and  use  its  rail- 
road with  ordinary  care.  Philadelphiaj  etc.y  R.  R.  Co,  v. 
HendrtcksoTij  80  Pa.  St.  102;  Snyder  v.  Pittsburgh^ 
etc.y  R.  W.  Co.y  11 W.  Va.  14;  Kellogg  v.  ChicagOy  etc., 
R.  W.  Co.y  26  Wis.  223;  Delaware^  etc.y  R.  R.  Co.  v. 
SaXmoriy  39  N.  J.  Law,  299;  Jacksonvilley  etc.y  R.W. 
Co.  V.  Peninsular y  etc.y  Mfg.  Co.y  27  Fla.  1,  9  South 
661;  Pittsburghy  etc.y  R.  W.  Co.  v.  Jones,  86lnd.496; 
Pittsburghy  etc.y  R.  W.  Co.  v.  Hixony  79  Ind.  Ill;  Louis- 
vilUy  etc.y  R.  W.  Co.  v.  Krinningy  87  Ind.  351;  ChicagOy 
etc.y  R.  W.  Co.  V.  Surgery  124  Ind.  275. 

In  the  case  before  us  it  is  not  claimed,  on  behalf  of 
the  appellant,  either  that  the  special  verdict  did  not, 
as  to  the  first  paragraph  of  the  complaint,  show  negli- 
gence on  the  part  of  the  appellant,  or  that  it  failed  to 
show  such  use  of  his  property  by  the  appellee  as  to  suf- 
ficiently establish  his  freedom  from  negligence  con- 
tributing before  the  fire  to  his  loss,  in  the  instance  to 
which  the  first  paragraph  of  complaint  relates. 

But  upon  the  question  whether  or  not  the  appel- 
lee^s  freedom  from  contributory  negligence  after  the 
fire  is  sufficiently  shown  in  the  verdict,  the  briefs  con- 
tain a  very  vigorous  and  quite  animated  discussion. 

When,  in  such  a  case,  the  property  owner  had  notice 
of  the  fire  endangering  his  property  to  the  loss  for 
which  he  sues,  if  he  could  have  prevented  the  loss  by 
reasonable  effort,  and  did  not  make  such  effort,  or 
unless  any  attempt  he  could  make  and  did  not  make 
to  save  his  property  after  he  discovered  its  danger, 
would  be  useless  or  extraordinarily  hazardous  or  diffi- 
cult, he  cannot  recover  for  such  loss.  If  he  fail  to  do 
his  duty,  then  to  the  extent  to  which  his  loss  is  attrib- 
utable to  such  failure,  he  must  bear  it  without  com- 
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pensation  from  the  company.  Where,  as  in  this  State, 
the  burden  rests  upon  the  plaintiff  to  show  his  want  of 
contributory  negligence,  it  becomes  necessary  for  him 
to  show  whether  or  not  he  or  his  servant  in  charge  of 
the  property  had  knowledge  of  the  existence  of  the  Are 
during  its  progress,  and  if  it  is  not  made  to  appear 
that  such  knowledge  did  not  exist,  then  it  devolves 
upon  the  plaintiff  to  show  what  efforts  were  made  to 
save  him  from  loss,  and  it  is  incumbent  upon  him  to 
prove  the  use  of  efforts  reasonable  under  the  circum- 
stances. Brevier  v.  Delawarey  etc..  Canal  Co.,  13  Hun. 
264;  Hogle  v.  New  York,  etc.,  B.  R.  Co., 28  Hun.  363; 
Eaton  V.  Oregon,  etc..  Navigation  Co.,  19  Ore.  391,. 24 
Pac.  415;  Tilley  v.  St.  Louis,  etc.,  B.  W.  Co.,  4^9  Ark. 
535,  6  S.  W.  8;  Louisville,  etc.,  B.  W.  Co.  v.  Loch- 
ridge,  supra;  Wahash,  etc.,  B.  W.  Co.  v.  Johnson^ 
supra;  Cleveland,  etc.,  B.  W.  Co.,  v.  Hadley,  supra; 
Tienv.  Limisville,  etc.,  B.  W.  Co.,  supra;  Louisville^ 
etc.  B.  W.  Co.,Y.  Porter,  16  Ind.  App.  266;  Chicago,  etc., 
B.  B.  Co.  V.  Bailey  (Ind.  App.),  46  N.  E.  -688. 

The  question  here  presented  concerning  the  proper 
effect  of  the  portion  of  the  special  verdict  relating  to 
the  plaintiff's  care  and  diligence,  is  to  be  determined 
by  the  application  of  the  principles  relating  to  special 
verdicts  in  actions  for  negligence  in  general,  having  in 
view  the  peculiar  nature  of  the  particular  cause  of 
action.  In  a  special  verdict,  facts  only  should  be 
found;  and  to  entitle  the  party  having  the  burden  of 
the  issue  to  a  judgment  in  his  favor,  all  the  facts  essen- 
tial to  such  a  recovery  must  be  found ;  while  mere  con- 
clusions of  law  and  mere  matter  of  evidence  stated  in 
the  verdict  will  not  serve  the  same  purpose  as  the  find- 
ing of  facts.  Indiana,  etc.,  R.  W.  Go.  v.  Bamhart,  115 
Ind.  399;  Louisville,  etc,  B.W.  Co.  v.  Berkey,  Admr., 
136  Ind.  181;  Louisville,  etc.,  B.W.  Co.  v.  Miller,  141 
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Ind.  633;  Pittsburghy  etc.y  B.  W.  Co.  v.  AdamSy  105  Ind 
161;  CcmnevY.  Citizens'  Street  R.W.  Co.,  105  Ind.  62. 

When  negligence  is  in  issue^  and  the  facts  are  such 
that  different  conclusions  may  be  drawn  reasonably  as 
to  whether  the  plaintiff  did  or  did  not  act  as  a  reasona- 
bly prudent  man  would  ordinarily  act  under  like  cir- 
cumstances, and  the  case  is  therefore  one  in  which  it  is 
within  the  province  of  the  jury  to  draw  and  state  the 
inference  of  fact  that  the  plaintiff  did  or  did  not  act 
as  a  person  of  ordinary  prudence  would  act  under  like 
circumstances,  yet  unless  the  primary  facts  from 
which  such  inference  is  drawn  by  the  jury  be  also 
stated  in  the  verdict,  so  that  the  court  may  have  the 
opportunity  to  determine  whether  different  conclu- 
sions might  reasonably  have  been  drawn  from  them, 
such  conclusion  or  inference  stated  by  the  jury  will 
not  be  accepted  by  the  court  as  decisive  of  the  matter 
so  stated.  It  will  be  treated,  not  as  an  inferential  fact 
legitimately  found  by  the  jury,  but  as  a  statement  of  a 
conclusion  of  law  would  be  treated,  by  ignoring  it 
Cincinnati^  etc.,  R.  W.  Co.  v.  Orames,  136  Ind.  39; 
WcUkup  V.  May,  9  Ind.  App.  409;  Gaston  v.  Bailey,  14 
Ind.  App.  681;  Terry  v.  Louisville,  etc.,  B.  W.  Co., 
15  Ind.  App.  363;  Board,  etc.,  v.  BonebraJce,  146  Ind. 
311;  Seybold  v.  Terre  Haute,  etc.,  B.  W.  Co.,  ante,  367. 

These  legal  questions  are  settled.  There  is  no  con- 
troversy concerning  them,  or  denial  that  they  are  con- 
trolling rules  of  law.  If  in  any  particular  cases  the  de- 
cisions have  not  been  in  harmony  with  them,  such  de- 
cisions are  so  far  not  controlling. 

It  is  not  claimed,  as  we  understand  counsel,  that  the 
interrogatory  and  answer  numbered  eighty-three, 
standing  alone,  would  be  sufficient  upon  the  matter  to 
which  it  relates,  to  uphold  a  judgment  for  the  plain- 
tiff; but  it  is  claimed  that  it  is  an  inference  legiti- 
mately drawn  by  the  jury  from  facts  stated  in  the  in- 
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terpogatory  and  answer  numbered  eighty-two,  where- 
by it  is  found  that  the  plaintiff  and  the  members  of  his 
family  made  all  reasonable  efforts  to  subdue  and  ex- 
tinguish the  fire.  But  it  is  not  proper  to  state  in  a  spe- 
cial verdict  that  a  .party  was  or  was  not  negligent,  or 
that  an  act  was  or  was  not  negligently  done  or  omit- 
ted. The  finding  in  the  interrogatory  and  answer 
numbered  eighty-three  was  a  statement  by  the  jury  of 
a  conclusion  involving  law  and  facts,  and  was  inad- 
missible in  a  special  verdict.  It  was  not  equivalent  to 
a  finding  that  the  plaintiff  acted  as  a  person  of  ordi- 
nary care  and  prudence  would  act  under  like  circum- 
stances, which  finding  itself  would  not  avail  without 
the  finding  of  the  facts  from  which  the  inference  was 
drawn.  Board,  etc.,  v.  Bonebrake,  supra;  Seybold  v. 
Terre  Haute,  etc.,  R.  W.  Co.,  supra. 

There  is  a  finding  of  the  fact  that  the  plaintiff  and 
the  members  of  his  family  made  efforts,  but  what  was 
done  is  not  stated,  nor  is  it  shown  when,  or  at  what 
stage  of  the  fire,  or  how  soon  after  it  was  discovered, 
the  efforts  were  made.  It  does  not  appear  tha:t  efforts 
were  made  to  save  the  appellee  from  loss  by  prevent- 
ing the  destruction  or  injury  of  any  particular  prop- 
erty, for  the  loss  of  which  damages  are  sought,  or  that 
the  efforts  were  such  as  ought  to  have  been  made  for 
such  a  purpose.  In  brief,  without  seeking  to  specify 
further  what  facts  are  not  found,  it  cannot  be  said 
that  there  was  a  finding  of  facts  which  the  court  could 
regard  as  such  that  different  conclusions  might  rea- 
sonably be  deduced  therefrom,  upon  the  question  as  to 
the  plaintiff's  care  and  diligence.  The  court  could  not 
deternmie  from  the  facts  stated  that  it  was  within  the 
province  of  the  jury  to  infer  that  the  efforts  made  were 
such  as  ordinarily  prudent  men  would  make;  and,  if  it 
be  equivalent,  and,  therefore,  permissible,  for  the  jury 
in  any  case  to  find  that  efforts  made  were  all  that  were 
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reafionable,  it  is  not  shown  what  the  efforts  were 
which  were  so  regarded  by  the  jury,  and  the  court 
could  not  know  from  what  facts  such  conclusion  was 
drawn.  And  the  finding  that  the  plaintiff  and  his  fam- 
ily made  efforts,  not  specified  or  described  in  any  man- 
ner, to  subdue  and  extinguish  the  fire,  at  some  stage 
not  designated,  was  not  sufBcient  to  enable  the  court 
to  conclude  that  the  plaintiff's  loss  in  question  oc- 
curred without  any  contributory  negligence.  Cleve- 
land, etc. ,  R.  W.  Co.  V.  Hadley,  supra ;  'Tien  v.  Louis- 
ville, etc.,  B.  W.  Co.,  supra;  Louisuille,  etc.,  JR.  W. 
Co.  V.  Porter,  supra;  Chicago,  etc.,  R.  R.  Co.  v. 
Bailey,  supra. 

This  court  recently,  in  Louisville,  etc.,  R.  W.  Co.  v. 
Roberts,  ante,  538,  had  before  it  the  question  whether, 
in  a  case  like  the  one  now  at  bar,  the  plaintiff's  free- 
dom from  contributory  negligence  was  suflSciently 
shown  in  a  special  verdict  by  the  following  questions 
and  answers: 

"Q.  What  effort  did  plaintiff  make  to  prevent  his 
hay  and  land  from  being  burnt  by  the  fire,  September 
5,  1893?  Ans.  Done  all  he  could.  Q.  Did  the  plain- 
tiff do  all  in  his  power  to  prevent  the  fire  from  reach- 
ing his  land  and  burning  his  property?    Ans.  Yes." 

It  was  held  rightly,  we  still  think,  that  these  find- 
ings did  not  sufficiently  show  the  facts  establishing 
the  plaintiff's  freedom  from  fault.  In  the  case  at  bar, 
the  finding  falls  further  short,  if  possible,  than  in  the 
case  last  cited ;  for  here  it  is  not  found  that  any  efforts 
were  made  to  save  appellee's  property  from  loss  by 
burning,  but  only  that  efforts  were  made  to  subdue 
and  extinguish  the  fire,  without  any  statement  as  to 
the  stage  of  its  progress  at  which  the  efforts  were 
made. 

The  appellee  has  cited  the  case  of  Ifew  York,  etc,, 
R.  R.  Co.  V.  Grossman,  17  Ind.  App.  652,  in  which  it  was 
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held,  in  effect,  in  a  ease  like  the  one  before  us,  that  a 
finding  in  a  special  verdict,  that  the  value  of  the 
plaintiff's  labor  in  suppressing  the  fire  complained  of 
in  his  complaint  was  five  dollars,  was  a  sufficient 
showing  of  his  freedom  from  contributory  negligence 
after  his  discovery  of  the  fire.  It  is  perhaps  true,  in 
view  of  the  authorities  there  referred  to,  that  the  dis- 
tinction between  the  slight  care  required  of  the  land 
owner  before  the  fire,  and  the  diligence  necessary  after 
he  has  discovered  the  fire  was  not  sufficiently  re- 
garded, and  we  are  inclined  to  agree  with  counsel  for 
the  appellant  that  the  decision  is  not  in  harmony  with 
the  weight  of  authority,  so  far  as  it  holds  that  the  spe- 
cial verdict  sufficiently  showed  the  plaintiff's  freedom 
from  contributory  negligence  after  the  discovery  of 
the  fire. 

The  findings  in  the  special  verdict  concerning  neg- 
ligence on  the  part  of  the  appellant  and  freedom  from 
contributory  negligence  on  the  part  of  the  appellee,  in 
relation  to  the  fires  described  in  the  second  and  third 
paragraphs  of  the  complaint,  were  contained  in  the 
interrogatories  and  answers  numbered  eighty-nine 
and  one  hundred,  as  follows:  "Eighty-nine:  Did  not 
the  defendant  in  the  trial  of  this  action  expressly  ad- 
mit that  it  is  liable  to  the  plaintiff  for  any  damages  he 
sustained  by  reason  of  the  fire  referred  to  in  the  second 
paragraph  of  the  complaint  in  this  action,  and  waive 
any  proof  as  to  said  fire  and  every  other  fact  therein 
averred,  excepting  the  amount  of  said  damages,  and 
cause  said  admission  and  waiver  to  be  noted  by  the 
shorthand  reporter  of  this  court,  who  has  reported  thfe 
evidence  tendered  on  said  trial?    Answer,  Yes/' 

"One  Hundred.  Did  not  the  defendant  on  the  trial 
of  this  action  expressly  admit  that  it  is  liable  for  any 
damages  that  the  plaintiff  sustained  by  reason  of  the 
fire  referred  to  in  the  third  paragraph  of  the  complaint 
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in  this  action,  and  waive  any  proof  as  to  said  fire  and 
all  other  facts  therein  averred,  excepting  the  amount 
of  said  damages,  and  cause  said  admission  and  waiver 
to  be  noted  by  the  shorthand  reporter  of  this  court, 
who  has  reported  the  evidence  rendered  on  said  trial? 
Answer,  Yes.'' 

This  was  anomalous  practice.  The  proper  use  of  a 
special  verdict  is  to  present  the  facts  in  such  manner 
that  the  court,  applying  the  law  to  them,  may  there- 
upon render  judgment  upon  the  issue  or  issues  tried. 
The  statute  (Acts  1895,  p.  248),  section  555,  Supple- 
ment to  Burns'  R.  S.  1894,  under  which  this  verdict 
was  rendered,  provided  for  the  return  of  a  special  ver- 
dict "upon  any  or  all  the  issues"  in  the  case,  by  way  of 
answers  of  the  jury  to  interrogatories  so  framed  that 
the  jury  would  be  required  to  find  "one  single  fact  in 
answering  each  of  such  interrogatories."  It  was 
proper  for  the  verdict  to  show,  not  mere  evidence  of 
facts,  but  the  facts  themselves  which  the  jury  might 
find  from  the  evidence. 

It  is  a  common  thing  in  the  course  of  a  trial  for  a 
party  to  admit  a  particular  fact,  or  particular  facts, 
which  otherwise  the  other  party  would  be  required  to 
prove,  or  for  parties  to  agree  in  the  presence  of  the 
jury  upon  a  fact  or  facts,  thereby  waiving  other  proof 
thereof,  and  relieving  the  party  having  the  burden  of 
proof  of  the  need  of  introducing  evidence  of  such 
facts,  they  being,  not  merely  no  longer  in  controvertsfy, 
but  taken  as  established  for  the  purposes  of  the  trial. 
But  in  a  special  verdict,  the  facts  so  admilted  and  es- 
tablished should  be  found  as  facts,  and  the  mere  evi- 
dence thereof,  the  method  by  which  they  were  estab- 
lished, should  not  be  stated.  In  the  instance  we  are 
now  considering,  the  admissions  and  waivers  stated  in 
the  findings  were  not  of  particular  facts,  but  of  the 
causes  of  action  stated  in  the  two  paragraphs  of  the 
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complaint,  leaving  only  the  amount  of  damages  in  dis- 
pute. Such  admission  and  waiver,  properly  and  effect- 
ually made,  would  modify  the  issues  to  be  tried  by  the 
jury,  so  that  nothing  would  remain  to  be  proved  and 
to  be  found  by  the  jury  but.  the  amount  in  which  the 
plaintiff  was  damaged;  and  only  the  matter  thus  still 
in  issue  should  be  submitted  to  the  jury,  and  the  jury 
would  properly  be  required  to  answer  only  interroga- 
tories which  would  elicit  findings  of  facts  pertaining 
to  such  matter  still  at  issue.  They  could  not  find  the 
other  facts  relating  to  the  cause  of  action  for  there 
would  not  be  any  evidence,  properly  so  called,  upon 
which  to  find  them.  It  is  not  proper  for  the  jury  to  de- 
termine and  state  in  a  special  verdict  what  are  the 
pleadings  in  the  cause,  or  what  are  the  issues  on  triaL 
It  is  for  the  court  to  instruct  the  jury  upon  what  issues 
they  are  to  find  the  facts.  See  Toler  v.  Kether,  81  Ind. 
383.  It  is  stated  in  the  verdict,  that  the  appellant 
caused  the  admissions  and  waivers  to  be  noted  by  the 
shorthand  rei)orter.  NoJonghand  report  was  made  by 
the  reporter,  it  is  agreed  by  counsel  in  argument  here; 
and  there  is  no  bill  of  exceptions  containing  such  a  re- 
port in  the  record.  The  special  verdict  states  the  ad- 
missions and  waivers  as  matters  of  evidence  before  the 
jury  on  the  trial.  It  does  not  appear  that  they  were 
made  matters  of  record  as  modifications  of  the  issues 
on  trial.  It  seems  manifest  that  such  interrogatories 
should  not  have  been  submitted  to  the  jury. 

As  to  the  first  paragraph  of  the  complaint,  it  ap- 
pears that  the  appellee  and  his  family  made  efforts  to 
extinguish  and  subdue  the  fire.  Upon  the  evidence 
from  which  this  was  found  the  verdict  should  have 
shown  what  those  efforts  were,  and  the  ends  of  justice 
will  be  served  by  another  trial. 

As  to  the  second  and  third  paragraphs  of  the  com- 
plaint, while  appellee  was  not  entitled  to  judgment  in 
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his  favor  upon  them,  justice  seems  to  demand  a  new 
trial. 

The  judgment    is    reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


Hockman  et  al.  v.  QmcK. 

[No.  2,208.    FUed  Deoember  8, 1997.] 

CrONTRAOTS.— iVomtMorif  Notc^Purchfue  o/i2eaZ£Ma^e.— Plaintifis 
orally  agreed  to  donate  to  H.  &  Co.  125  town  lots,  if  H.  &  Co.  would 
locate  a  factory  in  the  town  of  F.  In  order  to  secure  the  location 
of  the  factory  subscriptions  were  solicited  among  the  citizens  for 
the  purchase  of  the  lots  so  donated.  Defendant,  who  had  full 
knowledge  of  all  that- was  being  done,  subscribed  for  five  lots  and 
gave  his  notes  to  plaintiffs  for  the  money  with  which  to  pay  for 
them,  which  money  was  turned  over  to  H.  &  Co.  The  land  to  be 
donated  was  never  platted  nor  conveyed  by  plaintiffs.  Held,  that 
the  notes  were  not  given  for  the  purchase  price  of  the  real  estatei 
but  for  borrowed  money,  and  that  the  plaintiffs  could  recover. 

From  the  Madison  Superior  Ck)urt.     Affirmed. 

D.  W.  Wood,  W.  S.  Ellis  and  J.  M.  Farlow,  for 
appellants. 

E.  B.  Ooodykoonts  and  O.  M.  Ballard,  for  appellee. 

Henljsy,  J. — ^This  was  an  action  brought  by  the  ap- 
pellee against  appellants  upon  two  promissory  notes. 
The  cause  was  tried  by  the  court  without  the  interven- 
tion of  a  jury.  At  the  request  of  the  parties  to  the 
action,  the  court  found  the  facts  specially  and  stated 
its  conclusions  of  law  thereon  and  rendered  judgment 
in  favor  of  the  appellee,  plaintiff  below.  Appellant  ex- 
cepted to  the  conclusions  of  law  upon  the  facts  found, 
and  assigned  as  error  that  the  court  erred  in  its  con- 
clusions of  law  on  the  special  finding  of  facts.  The  ap- 
pellant by  this  assignment,  admits  the  correctness  of 
the  facts  as  found. 

The  court  found,  in  substance,  that  appellee  en- 
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tered  into  an  oral  agreement  with  Hurst  &  Company 
that  he  would  donate  to  said  Hurst  &  Company  out  of 
his  farm,  one  hundred  and  twenty-five  lots,  if  Hurst  & 
Company  would  locate  a  certain  glass  factory  near  the 
town  of  Frankton,  Madison  county,  Indiana;  that  the 
citizens  of  Frankton  drafted  and  circulated  a  number 
of  "subscriptions"  amongst  the  citizens  of  said  town, 
for  the  purpose  of  having  them  subscribe  for,  and  pur- 
chase the  lots  so  donated  by  appellee;  that  appellants 
signed  for  five  lots  at  the  sum  and  price  of  $625.00; 
that  in  connection  with  his  other  business,  appellee  is 
engaged  in  the  banking  business  in  said  town  of 
Frankton,  under  the  firm  name  of  C.  Quick  &  Com- 
pany, and  stated  to  the  parties  who  were  canvasing 
for  the  sale  of  said  lots  that  they  could  say  to  subscrib- 
ers that  if  they  were  not  able  to  make  the  payments 
when  due  as  provided  in  the  contract,  and  would  make 
good  notes,  he  would  take  the  notes  and  advance  the 
money;  that  the  notes  herein  sued  upon  represent 
money  borrowed  of  C.  Quick  &  Company,  under  the 
said  agreement,  and  that  the  said  money  was  by  said 
Quick  &  Company  immediately  passed  to  the  credit  of 
Hurst  &  Company,  and  was  by  said  Hurst  &  Company 
checked  out  of  said  bank;  that  appellee  held,  and  still 
holds,  the  legal  title  to  the  real  estate  which  was  to  be 
plotted  into  lots,  and  has  never  conveyed  the  same  to 
defendants,  and  has  never  offered  to  do  so  and  "  that 
all  the  parties  hereto  had  notice  and  knowledge  of  all 
the  facts  at  the  time  each  of  said  facts  occurred,  and 
had  had  knowledge  all  the  time." 

The  agreement  to  which  appellant  subscribed  is  a 
part  of  the  finding  of  facts. 

It  is  plain  to  be  seen  that  the  lower  court  took  the 
view  that  the  notes  sued  upon  were  not  given  for  the 
purchase  price  of  real  estate,  but  were  for  money  bor- 
VoL.   18—36 
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rowed,  and  hence  had  no  direct  connection  with  the 
donation  of  the  lots  by  appellee,  or  their  sale  for  any 
purpose;  the  finding  of  the  court  clearly  shows  this, 
and  the  statement  of  the  law  thereon  by  the  court  is 
correct.  There  is  no  error  in  the  record  as  presented 
by  the  assignment  of  errors.    Judgment  a£Srmed. 


Jenkins  v.  Phillips  et  al. 

[No.  2,843.     Filed  December  8,  1897.] 

Bonds. — Contracts. —  Construetum. —  Surety, — ^A  stuefy  on  a  bond 
given  for  the  return  of  samples  by  the  principal  to  plaintiff  will  not 
be  released  from  liability  thereon  on  account  of  the  delivery  of  such 
samples  to  the  t)rincipal,  alone,  because  of  a  provision  in  the  bond 
that  the  samples  "intrusted  to  us  be  returned/'  eta,  where  the 
contract  which  such  bond  was  given  to  secure  provided  that  the 
samples  were  to  be  intrusted  to  the  principal,  as  such  surety  knew. 
pp.  56B^66. 

Same.— Acceptance. —iVbfice  to  Surety  of  Delivery  of  Goods  to  iVwi- 
cipal. — ^Where  a  bond  is  executed  to  secure  the  return  of  samples 
furnished  the  principal,  and  such  bond  is  accepted,  no  notice  of  the 
delivery  of  the  samples  was  necessary  to  bind  the  surety,  pp.  S€S- 
668. 

From  the  Marion  Superior  CJourt.   Affirmed. 

T.  S.  Rollins  and  BlackUdge  &  Thornton^  for  ap- 
pellant. 
D.  H.  BawleSj  for  appellee. 

CoMSTOOK,  J. — This  was  a  suit  upon  a  bond;  the 
appellees  were  plaintiffs  below;  process  was  returned, 
"not  found,"  as  to  one  Gibson,  who  was  named  as  de- 
fendant in  the  complaint;  the  demurrer  of  appellant 
for  want  of  facts  was  overruled.  Upon  the  trial,  at 
the  request  of  appellant,  the  court  made  a  special  find- 
ing of  facts  and  conclusions  of  law  thereon.  The  con- 
clusion of  law  was  favorable  to  the  appellees,  and 
judgment  was  rendered  thereon  for  fl56.50,  being 
$150.00  principal,  and  $6.60  interest 

Appellant  assigns  for  error,  that  the  court  erred  in 
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its  conclusion  of  law  upon  its  special  finding.     The 
findings  are  in  substance  as  follows:    Appellees,  co- 
partners, as  Phillips  and  Patterson,   are  manufac- 
turers of  pants,  overalls,  and  other  clothing;  on  July 
6,  1895,  they  made  an  oral  contract  with  Robert  Gib- 
son (the  appellant  having  knowledge  of  the  terms  of 
said  contract),  by  which  they  employed  Gibson  as  a 
traveling  salesman,  to  travel  through  Michigan,  and 
there  obtain  orders  for  and  sell  goods  of  their  manu- 
facture; that  it  was  agreed  that  at  the  expiration  of 
his  employment,  when  ordered  by  appellees,  Gibson 
should  return  all  samples  of  goods  and  clothing  en- 
trusted to  him,  in  reasonably  good  condition;  that 
upon  said  date,  in  consideration  of  said  contract,  and 
to  secure  performance  of  said  condition,  Gibson  and 
appellant,  as  his  surety,  executed  to  appellees  their 
bond,  of  which  the  following  is  a  copy:    "Know  all 
men  by  these  presents,  that  we,  Robert  Gibson,  of  the 
town  of  Fargo,  in  the  State  of  North  Dakota,  and  Wil- 
liam Jenkins,  of  Indianapolis,  Indiana,  as  security, 
are  held  and  firmly  bound  unto  Phillips  and  Patterson 
in  the  sum  of  of  one  hundred  and  fifty  dollars.  ♦  ♦  ♦  ♦ 
The  condition  of  the  obligation  is  that  the  samples  en- 
trusted to  us  be  returned  to  said  Phillips  and  Patter- 
son when  ordered,  in  reasonably  good  condition."    Ap- 
pellees, on  said  date,  accepted  said  bond,  notified  ap- 
pellants of  its  acceptance,  and  thereupon  delivered  to 
Gibson  samples  of  their  goods  to  the  value  of  f  163.50. 
Appellant  was  not  present  when  the  goods  were  de- 
livered, and  never  saw  any  of  them.  Gibson  absconded 
with  the  goods;  they  have  never  been  returned.   Gib- 
son's whereabouts  are  not  known;  the  whereabouts 
of    the    samples    are    not    known.     Appellant    was 
promptly  notified  of  Gibson's  default;  he  refused  to 
pay  the  penalty  of  the  bond. 

Counsel  for  appellant  contend,  that  the  condition 
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of  the  obligation  is  that  the  samples  be  delivered  to 
both  the  obligors  "to  us,"  not  to  the  principal  alone; 
that  the  samples  were  entrusted  to  the  principal  alone, 
and  without  the  knowledge  of  the  surety;  that  the  con- 
dition of  the  bond  was  not  complied  with,  and  that 
therefore  the  surety  was  released;  that  sureties  are 
favorites  of  the  law,  and  are  not  bound  beyond  the 
strict  terms  of  the  engagement.  This  last  proposition 
is  nowhere  questioned.  Numerous  illustrative  cases 
are  cited  in  the  able  brief  of  counsel.  City  of  Lafayette 
V.  James,  92  Ind.  240;  Graeter  v.  DeWolf,  112  Ind.  1. 

A  bond  is  to  be  read  in  the  light  of  the  contract  it 
is  given  to  secure.  The  contract,  as  the  court:  found, 
appellant  knew,  was  to  entrust  samples  to  Gibson. 
The  bond  was  to  secure  their  return  to  appellees.  The 
contract  and  bond  should  be  construed  together.  The 
contract  was  not  that  they  should  be  delivered  to  the 
appellant.  The  words  used  are  not  equivalent  thereto; 
neither  could  a  joint  possession  have  been  contem- 
plated. Appellant  lived  in  Indianapolis;  Gibson  was 
to  travel  in  Michigan. 

"The  bond  and  the  contract  of  agency,  having  been 
executed  contemporaneously,  are  to  be  read  together. 
And  they  are  necessarily  related  to,  and,  so  far  as  re- 
spects the  bond,  dependent  upon  each  other. 

"The  extent  of  the  engagement  of  the  guarantors  is 
to  be  measured  by  the  terms  of  the  contract  which 
they  signed,  considered  in  reference  to  the  nature  of 
the  transaction  under  contemplation  at  the  time,  and 
the  agreement  entered  into,  by  the  principal,  for  the 
due  execution  of  which  they  agreed  to  answer."  Singer 
Mfg.  Co.  V.  Forsythy  108  Ind.  334. 

"The  bond  and  the  contract  of  agency,  having  been 
executed  concurrently  must  be  construed  together.  It 
cannot  be  assumed  that  the  bond  was  intended  as  a 
security  for  the  payment  of  debts  which  were  not  con- 
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templated  in  the  contract  of  agency,  op  a  guaranty 
for  the  performance  of  obligations  wholly  outside  of 
the  contract  with  which  it  was  executed.  Its  scope 
must,  therefore,  be  restrained  to  the  terms  of  the  con- 
tract between  the  sewing  machine  company  and  Sale." 
Weed  Sewing  Machine  Co.  v.  Winchel^  107  Ind.  260. 
See,  also,  Irwin  v.  Kilbum,  104  Ind.  113;  Bums  v. 
Singer  Mfg.  Co.,  87  Ind.  541;  McDonald  v.  Huestis, 
1  Ind.  App.  275;  John  A.  Tolman  Co.  v.  McClure,  10 
Ind.  App.  28;  Belonin  v.  Freeborn,  63  N.  Y.  383; 
Baylies  on  Sureties  and  Guarantors,  p.  Ill ;  Springfield 
Engine,  etc.,  Co.  v.  Park,  3  Ind.  App.  173;  Weir  Plow 
Co.  V.  Walmsley  Co.,  110  Ind.  242. 

In  Beers  v.  Wolf,  116  Mo.  179,  22  S.  W.  620,  the  court 
said :  "As  there  is  a  dispute  as  to  the  meaning  of  the 
contract,  it  may  be  stated  here,  that  the  contract  of  a 
surety  must  be  construed  like  any  other  contract,  that 
is  to  say,  according  to  the  intent  of  the  parties.  There 
should  be  no  strained  construction  in  order  to  release 
or  hold  the  surety.  The  contract  of  the  surety  4s  to 
be  construed  according  to  what  is  fairly  to  be  pre- 
sumed to  have  been  the  understanding  of  the  parties, 
without  any  strict  technical  nicety.'  ♦  ♦  ♦  <The 
rules  for  construing  the  contract  of  a  surety  or  a  guar- 
antor, should  by  no  means  be  confounded  with  the  rule 
that  sureties  and  guarantors  are  favorites  of  the  law, 
and  have  a  right  to  stand  upon  the  strict  terms  of  their 
obligations.  ♦  •  ♦  ♦  in  the  construction  of  the 
contract  of  a  surety  or  guarantor,  as  well  as  of  every 
other  contract,  the  true  question  is:  What  was  the 
intention  of  the  parties,  as  disclosed  by  the  instrument 
read  in  the  light  of  the  surrounding  circumstances? 
The  meaning  of  the  words  is  not  affected  by  the  fact 
that  the  party  sought  to  be  charged  is  principal, 
surety  or  guarantor.' " 


666       APPELLATE  COURT  OF  INDIANA, 

Jenkins  v,  Phillips  et  al. 

As  above  stated,  the  rule  which  requires  that 
sureties  shall  not  be  bound  beyond  the  terms  of  the  en- 
gagement, does  not  require  nor  authorize  a  forced  and 
unreasonable  construction  with  the  view  of  relieving 
the  sureties.  The  findings  show  that  Gibson  was  em- 
ployed, the  bond  executed,  notice  of  its  acceptance 
given,  and  the  samples  delivered  all  on  the  same  day. 
It  could  only  have  been  understood  by  the  parties  to 
the  transaction  that  the  bond  was  given  to  secure  the 
return  by  Gibson  of  the  samples  when  required.  The 
expression  used  in  the  bond,  "entrust  to  us,"  will  not 
outweigh  the  fact  that  appellant  knew  the  purpose  of 
its  execution  to  be  to  secure  the  return  of  the  samples 
which  were  to  be  exhibited  in  the  state  of  Michigan, 
where  Gibson  was  to  exhibit  them  and  solicit  orders. 

The  instrument  should  be  construed  according  to  its 
plain  intent.  Russell  v.  Merrifield,  131  Ind.  148;  Dodd 
V.  Mitchell,  77  Ind.  388. 

Appellant  claims  that  his  rights  were  disregarded, 
in  that  he  was  not  given  an  opportunity  to  protect 
himself  by  indemnity  from  Gibson,  after  the  goods 
were  delivered  to  him.  The  findings  show  that  appel- 
lees notified  him  of  the  acceptance  of  the  bond  before 
the  samples  were  delivered.  He  was  thus  put  upon 
his  guard. 

Appellant  further  contends  that  not  only  notice  of 
its  acceptance  was  required,  but  notice  of  each  ad- 
vancement made  under  it.  In  the  Trustees  of  the  Pres- 
byterian Board,  etc.,  v.  Gilliford,  139  Ind.  524,  appellee 
had  executed  the  guarantee  to  appellant  for  sales,  of 
$3,000.00.  It  appeared  that  immediately  after  the  ex- 
ecution of  the  guarantee,  the  appellant  notified  the 
guarantors  that  it  was  accepted,  and  thereupon  began 
selling  to  Patton  books  and  periodicals  on  credit,  and 
continued  dealing  with  him  until  there  was  a  balance 
due  of  $1,600.00  The  aggregate  of  sales  amounted  to 
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110,000.00,  all  of  which  Patton  paid,  save  said  balance. 
On  suit  being  brought,  it  was  answered,  that  the  guar- 
antors had  not  been  notified  of  the  sales,  and  it  was 
contended  that  such  notice  was  necessary.  The  court, 
in  considering  the  construction  to  be  given  a  guar- 
antee, said:  "Willes,  J.,  in  Heffield  v.  MeddbwSy  Law 
Rep.  4,  Com.  Pleas  595,  held  that  for  the  purpose  of 
seeing  what  the  parties  were  dealing  about,  it  is 
proper  to  ascertain  what  was  the  subject-matter  which 
they  had  in  view  when  the  guaranty  was  given;  ^not 
for  the  purpose  of  altering  the  terms  of  the  guaranty 
by  word  of  mouth  passing  at  the  time,  but  as  part  of 
the  conduct  of  the  parties,  in  order  to  determine  what 
was  the  scope  and  object  of  the  intended  guarantee.' 
This  ruling  was  approved  in  Brandt  on  Suretyship  and 
Guaranty,  section  156.''  And  after  cgncluding  that 
the  guaranty  was  a  continuing  one,  the  court  states, 
p.  530,  *'the  answer  states  that  the  guarantors  had  no 
notice  or  knowledge  of  a  large  part  of  such  sales.  They 
had  expressly  guaranteed  ^payment  for  all  sales' which 
might  be  made  by  appellant  to  William  A.  Patton.  It 
was  their  duty  either  to  revoke  that  guaranty  or  to 
see  that  William  A.  Patton  continued  to  make  pay- 
ment for  the  goods  purchased."  This  decision  was 
cited  and  approved  in  Lane  v.  Mayer y  15  Ind.  App.  382, 
(see  the  cases  therein  cited),  where  the  defendant  com- 
plained that  he  had  not  only  not  been  notified  of  the 
defense  made,  but  had  not  even  been  notified  that  his 
guarantee  was  accepted,  but  the  court  held  the  guar- 
antee to  be  absolute  and  complete,  no  notice  was  nec- 
essary. See,  also,  Wright  v.  Chiffithy  121  Ind.  478,  6  L. 
R.  A.  639. 

In  Johnson  v.  Bailey  &  Co.,  79  Tex.  516, 15  S.  W.  499, 
a  bond  had  been  given  to  secure  the  return  of  samples 
entrusted  by  a  business  house  to  a  traveling  salesman, 
and  the  sureties  plead  that  they  were  not  bound  be- 
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cause  they  were  not  notified  of  its  acceptance,  but  the 
court  held  that  though  it  was  continuing,  yet  it  was 
given  as  a  part  of  the  contract  of  employment,  and 
that  therefore  not  even  notice  of  acceptance  was  nec- 
essary. Baylies  on  Sureties  and  Guarantors,  p.  198, 
announces  the  rule,  that  where  notice  of  acceptance  is 
given  and  an  intention  to  act  under  the  guaranty,  no- 
tices of  delivery  are  not  required  each  time  a  sale  is 
made. 

The  bond  in  the  case  before  us  was  complete,  and 
notice  of  the  delivery  of  the  samples  was  not  neces- 
sary. The  court  properly  construed  the  contract  of 
employment  and  bond  together,  and  did  not  err  in  its 
conclusion  of  law. 

The  judgment  is  affirmed. 


Townsend  et  al.  v.  The  Cleveland  Fire  Proofing 

Company  et  al. 

[No.  2,264.    FUed  Sept.  22,  1897.     Rehearing  denied  Dec.  8,  1897.] 

Plbadino. — Complaint, — Exhibit, — ^In  an  action  on  an  aooount  for 
goods  and  materials  furnished,  a  biU  of  particulars  must  be  filed 
with  the  complaint  as  an  ezhihit.   p.  671, 

Mechanic's  Lien. — Property  Hddfor  Public  Usc^A  mechanic's  lien 
can  neither  be  acquired  nor  enforced  upon  or  against  property  heUL 
for  public  use.    pp,  671,  672, 

Same.— fVoper^  Hdd  for  Public  U8e.—Eg[uitable  Lien.^'WhBre  a 
statutory  lien  cannot  be  acquired  or  enforced  upon  or  against  a 
public  building  there  can  be  no  equitable  lien.    p.  672. 

Sale. — Svbrogation. — Material  Furnished  for  Public  Building. — One 
who  furnishes  to  a  contractor  material  to  be  used  in  the  oonstrac- 
tion  of  a  public  school  building  cannot  be  subrogated  to  the  rights 
of  the  board  of  school  commissioners  and  maintain  an  action  on 
the  bond  given  by  such  contractor  to  such  board,  conditioned  that 
the  contractor  should  faithfully  perform  the  conditions  of  the  con- 
tract, and  indemnify  said  board  against  loss  by  reason  of  any  liens* 
claims,  or  demands  whatsoever  for  labor  or  material,  where  such 
contractor  performed  all  of  the  conditions  in  his  contract  and  bond 
with  such  board,    pp,  67S-581, 
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Liens. — Public  Building. — Work  and  Labor. — Material, — ^Where  one 
furnishes  material  or  performs  labor  for  a  contractor  in  the  erection 
of  a  public  building,  where  there  is  no  contract  to  affect  the  status 
of  the  x>artie8,  the  simple  relation  of  debtor  and  creditor  exists  be- 
tween the  laborer  or  material  man  and  the  contractor,  and  the 
former  can  resort  only  to  the  remedies  common  to  such  creditor  for 
the  collection  of  their  debts,    p.  679. 

From  the  Marion  Superior  Court.  Affirmed. 

George  W.  Spahr,  for  appellants. 
Boscoe  O.  Hawkins,  Horace  E,  Smith  and  John  T. 
Lecklidery  for  appellees. 

Wiley,  C.  J. — Appellants  were  plaintiffs  below, 
and  sued  appellees  for  material  alleged  to  have  been 
sold  and  furnished  to  appellee,  The  Cleveland  Fire 
Proofing  Company,  a  subcontractor,  in  the  con- 
struction of  the  Industrial  School  building,  at  Indian- 
apolis, Indiana.  The  appellee,  John  C.  Pierson,  was 
awarded  the  contract  for  erecting  said  building  by  the 
board  of  school  commissioners  of  said  city.  William 
L.  Caldwell  and  Webster  B.  Slusser  were  alleged  in 
the  complaint  to  be  partners,  doing  business  under 
the  firm  name  and  style  of  The  Cleveland  Fire  Proof- 
ing Company,  and  contracted  with  the  appellee,  John 
C.  Pierson,  for  the  fire  proofing  work  in  said  building. 
Appellee,  John  C.  Pierson,  had  a  written  contract  with 
the  board  of  school  commissioners,  and  gave  bond  to 
said  board,  conditioned  for  the  faithful  performance 
of  all  the  stipulations  of  his  said  contract.  There 
was,  also,  a  written  contract  between  appellee,  John 
C  Pierson,  and  Caldwell  and  Slusser,  doing  business 
as  The  Cleveland  Fire  Proofing  Company,  as  subcon- 
tractors, and  said  Caldwell  and  Slusser  gave  to  said 
Pierson  a  bond,  conditioned  for  the  faithful  perform- 
ance of  all  the  stipulations  of  the  contract  on  their 
part,  and  the  appellee,  the  American  Surety  Company 
of  New  York  became  surety  thereon.    The  other  appel- 
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lees,  Levi  S.  Pierson,  David  W.  Pierson,  Moses  K.  Pa- 
tout,  and  Roger  R.  Shiel,  were  sureties  on  the  bond  of 
John  C.  Pierson.  Copies  of  each  of  said  contracts  and 
bonds  are  filed  as  exhibits  to  the  complaint.  In  the 
language  of  the  complaint,  the  plaintiffs  aver  that 
"they  furnished  and  sold  to  said  Cleveland  Fire  Proof- 
ing Company,  at  its  special  instance  and  request,  and 
on  the  good  faith  and  credit  of  the  contracts,  bonds, 
and  obligations  hereinbefore  mentioned,  and  set  out 
by  copy,  certain  material  to  be  used  in  the  construc- 
tion of  said  Industrial  Training  School  building,  to 
the  amount  of  three  thousand,  six  hundred  and  thirty- 
six  dollars  and  five  cents  ($3,636.05);  that  there  re- 
mains  due  and  unpaid  ♦  ♦  ♦  ♦  the  sum  of  two 
thousand  dollars  (f 2,000.00),  ♦  ♦  ♦  and  in  so  far  as 
the  defendant.  The  Cleveland  Fire  Proofing  Company, 
is  concerned,  the  same  has  been  fully  adjudged  and 
determined.  That  the  defendant,  John  C.  Pierson,  had 
full  notice  and  knowledge  of  the  fact  that  the  plain- 
tiffs were  furnishing  material  which  was  being  used 
and  which  had  been  used  in  said  building,  and  that 
said  defendant,  John  C.  Pierson,  notwithstanding  said 
notice  and  the  protests  of  the  plaintiffs,  and  the  de- 
mand of  these  plaintiffs  of  the  said  John  C.  Pierson 
for  payment  of  their  said  claim,  ♦  ♦  ♦  ♦  paid  to 
said  Cleveland  Fire  Proofing  Company  large  sums  of 
money,  which  should  have  been  applied  to  the  pay- 
ment of  plaintiffs'  claim." 

The  appellants  further  aver  that  the  Cleveland  Fire 
Proofing  Company  is  a  corporation,  organized  under 
the  laws  of  the  state  of  Illinois,  with  its  principal  of- 
fice in  the  city  of  Cleveland,  state  of  Ohio.  This  al- 
leged corporation  was  not  served  with  process,  did  not 
appear,  and,  so  far  as  the  record  shows,  no  steps  were 
taken  against  it.  Neither  does  the  record  show  that 
the  appellees,  Levi  C.  and  David  W.  Pierson,  Moses 
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K.  Fatout,  and  Roger  R.  Shiel,  were  served  with  no- 
tice, and  they  did  not  appear,  and  no  steps  were  taken 
against  them.  The  Anieriean  Surety  Company  and 
John  C.  Pierson  each  filed  separate  demurrers  to  the 
complaint,  and  based  their  cause  of  demurrer,  first, 
that  the  complaint  did  not  state  facts  sufl&cient  to  con- 
stitute a  cause  of  action ;  and,  second,  that  there  was  a 
defect  of  parties  defendant,  in  that  W.  L.  Caldwell  and 
Webster  B.  Slusser  should  be  joined  as  parties  de- 
fendant. The  court  sustained  these  demurrers,  and 
the  appellants,  electing  to  stand  on  the  complaint,  and 
declining  to  amend,  judgment  was  pronounced  against 
them  for  costs.  The  error  assigned  is  the  sustaining 
of  the  separate  demurrers  of  the  American  Surety 
Company  and  John  C.  Pierson  to  the  complaint. 

It  is  somewhat  difficult  to  understand  the  theory 
upon  which  appellants  seek  a  recovery.  If  it  is  an  ac- 
tion upon  an  account  for  goods  and  materials  fur- 
nished, the  complaint  is  bad  for  failure  to  file  with  it 
a  bill  of  particulars  as  an  exhibit.  If,  on  the  other 
hand,  plaintiffs  seek  a  recovery  upon  the  several  con- 
tracts and  bonds  filed  as  exhibits,  it  is  difficult  to  tell 
whether  they  base  their  action  upon  one  or  all. 

Taking  the  prayer  of  the  complaint,  we  find  the  fol- 
lowing: "Wherefore,  plaintiffs  say  that  each  and  all 
of  the  said  contracts  have  been  violated  and  broken, 
and  because  thereof  said  defendants  are  indebted  to 
them,"  etc.  We  conclude,  therefore,  that  the  com- 
plaint proceeds'  upon  the  theory  that  there  has  been  a 
breach  of  each  and  all  of  the  contracts,  and  that  on 
account  of  the  breach,  each  and  all  of  the  defendants 
are  liable.  It  is  clearly  the  law  that  appellants  have 
neither  an  equitable  or  statutory  lien  for  the  materials 
furnished  by  them  to  the  Cleveland  Fire  Proofing  Com- 
pany, and  which  it  is  alleged  were  used  in  the  con- 
struction of  the  building.    It  is  the  settled  law  in  this 
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State  that  mechanic's  liens  can  neither  be  acquired 
nor  enforced  upon  or  against  property  held  for  public 
uses.    Fatout  v.  Boards  etc.,  102  Ind.  223,  and  cases 

■ 

there  cited.  It  seems  to  us  that,  as  there  can  be  no 
statutory  lien,  it  necessarily  follows  that  there  can  be 
no  equitable  lien,  for  it  is  the  policy  of  the  law  that 
public  buildings,  used  for  public  purposes,,  cannot  be 
burdened  with  liens  the  enforcement  of  which  would 
divest  the  public  of  their  rights  in  them. 

Turning  to  appellants^  brief,  we  find  the  following: 
"It  would  seem  that  a  mere  statement  of  the  facts  in 
this  case  would  satisfy  any  one  of  the  rights  of  the  ap- 
pellants to  recover  from  Mr.  Pierson  and  his  bonds- 
men, and  from  the  Cleveland  Fire  Proofing  Company 
and  its  bondsmen — ^the  right  of  appellants  to  be  sub- 
rogated to  the  rights  of  the  school  board  and  of  Mr. 
John  C.  Pierson.*'  From  this  quotation  we  must  con- 
clude that  appellants  are  proceeding  upon  the  theory 
that,  under  the  facts  stated  in  the  complaint,  they  are 
entitled  to  be  subrogated  to  the  rights  of  the  board  of 
school  commissioners  and  John  C.  Pierson  under  the 
several  contracts  mentioned.  While  there  is  no  prayer 
in  the  complaint  for  subrogation,  nor  sufficient  facts 
alleged  to  entitle  appellants  to  subrogation,  yet  we 
feel  at  liberty  to  adopt  the  theory  of  the  case  that  ap- 
pellants have  assumed  and  argued  in  their  brief.  Hav- 
ing invoked  the  doctrine  of  subrogation,  and  that  be- 
ing the  theory  upon  which  the  appellants  proceed, 
they  must  prevail  upon  that  theory  or  tiot  at  all.  It 
seems  to  us  that  the  doctrine  of  subrogation  is  not  in 
any  sense  applicable  here,  and  a  mere  statement  of 
that  doctrine  is  amply  sufficient  to  support  the  asser- 
tion. "Subrogation  is  the  substitution  of  another  per- 
son in  the  place  of  a  creditor  or  claimant,  to  whose 
rights  he  succeeds  in  relation  to  the  debt  or  claim  as- 
serted, which  had  been  paid  by  him  not  voluntarily, 
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and  contemplates  some  original  privilege  on  the  part 
of  him  to  whose  place  substitution  is  claimed/^  24 
Am.  and  Eng.  Ency.  of  Law,  page  187. 

Another  and  pointed  definition  we  find  in  Ander- 
son's Law  Dictionary,  page  984,  as  follows:  "The  sub- 
stitution of  a  new  for  an  old  creditor;  more  generally, 
the  act  of  putting,  by  transfer,  a  person  in  the  place  of 
another,  or  a  thing  in  the  place  of  another  thing.'' 

"When  one  has  been  compelled  to  pay  a  debt  which 
ought  to  have  been  paid  by  another,  he  is  entitled  to 
a  cession  of  all  the  remedies  which  the  creditor  pos- 
sessed against  that  other."  McCormick  v.  Irwirty  35  Pa. 
St.  117. 

Mr.  Sheldon,  in  his  work  on  subrogation,  thus  de- 
fines it :  "It  is  a  substitution,  ordinarily  the  substitu- 
tion of  another  person  in  the  place  of  one  creditor,  so 
that  the  person  in  whose  favor  it  is  exercised  succeeds 
to  the  rights  of  the  creditor  in  relation  to  the  debt. 
More  broadly,  it  is  the  substitution  of  one  person  in 
the  place  of  another,  whether  as  a  creditor  or  as  the 
possessor  of  any  other  rightful  claim.  The  substitute 
is  put  in  all  respects  in  the  place  of  the  party  to  whose 
rights  he  is  subrogated."  Sheldon  on  Subrogation, 
pp.  1,  2. 

There  seems  to  be  no  confiict  in  the  authorities  as  to 
when  and  under  what  conditions  the  doctrine  of  sub- 
rogation is  applicable,  and  who  are  entitled  to  invoke 
it.  Briefiy,  it  may  be  stated,  that  subrogation  takes 
place  as  follows:  (1)  For  the  benefit  of  insurers;  (2) 
for  a  surety  who  pays  the  debt  of  his  principal;  (3)  for 
one  co-surety  against  another  co-surety  to  compel  con- 
tribution; (4)  for  a  purchaser  who  extinguishes  an  in- 
cumbrance on  an  estate  purchased;  (5)  for  a  creditor 
who  satisfies  a  lien  for  a  prior  creditor;  (6)  for  an  heir 
who  pays  the  debt  of  the  succession;  (7)  for  one  who 
has  paid  his  own  debt,  which,  for  a  valuable  considera- 
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tion,  was  assumed  by  another  but  not  paid.  Sheldon 
on  Subrogation,  p.  4,  section  3,  and  authorities  there 
cited.  See,  also,  24  Am.  and  Eng.  Ency.  of  Law, 
chapter  on  "Subrogation." 

Mr.  Sheldon  further  says :  "There  will  be  no  subro- 
gation unless  the  payment  was  made  either  under  com- 
pulsion, or  for  the  protection  of  some  interest  of  the 
party  making  the  payment,  in  discharge  of  an  existing 
liability."    Sheldon  on  Subrogation,  p.  4,  section  3. 

We  are  unable  to  comprehend  upon  what  principle 
or  theory  appellants  are  entitled  to  be  subrogated  to 
the  rights  of  the  board  of  school  commissioners  of 
John  C.  Pierson,  under  the  contracts  set  out  in  their 
complaint. 

In  the  ca^e  of  Opp  v.  Ward,  125  Ind.  241,  the  Su- 
preme Court,  speaking  by  Mitchell,  J.,  said:  "The  ap- 
plication of  the  doctrine  of  subrogation  requires  (1) 
that  a  person  must  have  paid  a  debt  due  to  a  third 
person,  for  the  payment  of  which  another  was  in 
equity  primarily  liable;  and  (2)  that  in  paying  the  debt 
the  person  paying  acted  under  the  compulsion  of  sav- 
ing himself  from  loss,  and  not  as  a  mere  volunteer." 

Mr.  Justice  Miller,  in  Aetna  Life  Ins.  Go.  v.  Middle- 
port,  124  U.  S.  534,  laid  down  the  rule  as  follows: 
"The  doctrine  of  subrogation  in  equity  requires,  1, 
that  a  person  seeking  its  benefit  must  have  paid  a  debt 
due  to  a  third  party  before  he  can  be  substituted  to 
that  party's  rights;  and,  2,  that  in  doing  this  he  must 
not  act  as  a  mere  volunteer,  but  on  compulsion,  to  save 
himself  from  loss  by  reason  of  a  superior  lien  or  claim 
on  the  part  of  the  person  to  whom  he  pays  the  debt, 
as  in  cases  of  sureties,  prior  mortgagees,"  etc. 

Applying  these  rules  to  the  facts  averred  in  the 
complaint,  we  are  unable  to  see  upon  what  theory  or 
principle  the  doctrine  of  subrogation  is  applicable.  In 
the  contract  between  John  C.  Pierson  and  the  board  of 
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school  commissioners^  it  was  provided  that  such  board 
had  the  right  to  apply  any  sum  found  to  be  due  Pier- 
son  on  an  estimate,  to  the  payment  of  laborers,  me- 
chanics, or  material  men  to  whom  Pierson  might  be 
indebted  on  account  of  work  done  or  material  fur- 
nished, to  the  end  that  said  board  might  be  kept  free 
from  any  pretense  of  claim  on  the  part  of  -such  cred- 
itors. The  contract  further  provides  that  when  the 
work  was  completed  it  was  to .  be  delivered  to  the 
board  free  and  clear  of  all  liens  and  incumbrances  or 
claims  of  whatsoever  character;  and  it  was  further 
provided  that  Pierson  should  execute  a  bond  in  favor 
of  said  board  "for  the  faithful  performance  of  this 
contract  and  indemnifying  the  said  party  of  the  first 
part  from  all  loss,  cost,  or  expenses  for  or  by  reason 
of  any  liens,  claims  or  demands  whatsoever,  either  for 
materials,  or  from  laborers,  mechanics,  and  others 
arising  from  accidents,'^  etc. 

In  accordance  with  this  provision,  Pierson  did  exe- 
cute his  bond  to  the  acceptance  of  said  board,  in  the 
sum  of  177,900.00.  The  conditions  of  that  bond  were 
that  Pierson  was  to  furnish  all  the  materials,  and  per- 
form all  the  labor  in  the  erection  and  completion  of 
said  building  according  to  his  contract.  Said  bond 
contained  this  provision:  "Now,  if  said  John  C.  Pier- 
son shall  well  and  faithfully  perform  all  and  singular 
the  said  contract  •  ♦  ♦  and  pi*otect  and  indemnify 
said  board  of  school  commissioners  against  all  loss, 
cost,  and  damages  caused  by  the  failure  of  said  John 
C.  Pierson  to  perform  his  said  contract,  then  this  obli- 
gation to  be  void.'^ 

Appellants  did  not  charge  or  claim  that  they  have 
any  right  of  action  against  the  board  of  school  com- 
missioners, but  on  the  contrary,  concede  that  they 
have  none,  by  not  making  them  parties  defendant.  It 
is  evident,  so  far  as  the  complaint  shows,  that  John 
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C.  Pierson  performed  all  his  contract  with  the  board, 
and  turned  over  to  them  said  building  completed  free 
from  all  liens,  claims^  and  incumbrances.  It  follows, 
therefore,  that  so  far  as  John  C.  Pierson  and  his  bonds- 
men are  concerned,  the  complaint  does  not  state  any 
cause  of  action. 

Eeferring  to  the  contract  between  John  C.  Pierson 
and  Caldwell  and  Slusser,  doing  business  under  the 
name  and  style  of  the  Cleveland  Fire  Proofing  Com- 
pany, and  the  bond  accompanying  said  contract,  we 
find  similar  provisions  to  those  referred  to  in  the  con- 
tract between  the  board  and  said  Pierson,  and  the 
bond  executed  under  it.    The  materials  furnished  by 
said  fire  proofing  company,  and  used  in  the  construc- 
tion of  said  building  were,  by  the  terms  of  the  con- 
tract, to  be  free  from  any  liens,  claims,  and  incum- 
brances.   The  bond  was  conditioned  that  the  said  fire 
proofing  company  should  keep  and  perform  all  and 
singular  the  stipulations,  provisions,  and  covenants  of 
said  contract.    There  is  no  averment  in  the  complaint 
that  the  contract  between  Pierson  and  the  "fire  proof- 
ing company,"  was  not  faithfully  performed.    In  fact, 
it  affirmatively  appears  from  the  allegations  of  the 
complaint  that  the  materials  furnished  and  labor  per- 
formed by  the  said  "fire  proofing  company,"  were  freed 
from  any  liens,  claims,  and  incumbrances  of  what- 
soever kind. 

To  our  mind,  the  case  made  by  the  complaint  is  this: 
-Appellants  sold  and  delivered  to  the  Cleveland  Fire 
Proofing  Company  materials  to  be  used  in  the  con- 
struction of  the  Industrial  Training  School  building 
in  Indianapolis.  Their  title  in  and  claim  to  said  ma- 
terials were  devested  when  they  were  delivered  to  the 
**fire  proofing  company,"  and  they  became  its  creditor 
to  the  amount  of  the  price  thereof.  Though  they  aver 
in  the  complaint  that  they  sold  the  goods  on  the  faitb 
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and  conditions  of  the  contracts  and  bonds  referred  to, 
yet  this  averment  is  meaningless  and  without  force. 

Appellants  were  bound  to  know  the  law,  and,  there- 
fore, knew  that  they  could  not  acquire  or  enforce  a 
lien  against  the  public  school  property  for  the  ma- 
terials furnished  by  them.  They  were  bound  to  know, 
also,  that  they  had  no  right  of  subrogation  under  the 
contracts  and  bonds  set  out  in  their  complaint.  The 
Cleveland  Fire  Proofing  Company  simply  became  their 
debtor  on  account  of  the  goods  sold  and  delivered  to 
them,  and  their  sole  remedy  under  the  facts  stated 
was  against  such  company.  It  follows,  therefore,  as  a 
matter  of  law,  that  notwithstanding  the  allegations  of 
th.eir  complaint  they  sold  their  goods  and  parted  title 
with  them  solely  on  the  faith  and  credit  of  the  Cleve- 
land Fire  Proofing  Company. 

Subrogation  is  an  equitable  and  not  a  legal  right. 
Being  the  creature  of  equity,  it  will  not  be  enforced 
where  it  will  work  an  injustice  to  the  rights  of  those 
having  equal  equities.  24  Am.  and  Eng.  Ency.  of  Law, 
page  191. 

Where  one  person  deals  with  another  and  has  it  in 
his  power  to  make  his  own  terms  so  as  to  secure  him- 
self  against  loss,  but  fails  to  do  so,  he  cannot  then  in- 
voke the  equity  of  subrogation. 

In  the  case  of  Gadsden  v.  Brovm^  Speer  Equity  (S.  C), 
41,  Chancellor  Johnson  says:  "The  doctrine  of  subro- 
gation is  a  pure  unmixed  equity,  having  its  foundation 
in  the  very  principles  of  natural  justice,  and  from  its 
very  nature  never  could  have  been  intended  for  the 
relief  of  those  who  were  in  a  condition  in  which  thev 
were  at  liberty  to  elect  whether  they  would  or  would 
not  be  bound,  and  as  far  as  I  have  been  enabled  to  learn 
its  history,  it  never  has  been  so  applied.  *  *  ♦  It 
'  has  been  directed  in  its  application  exclusively  to  the 
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relief  of  those  that  were  already  bound,  who  could  not 
but  choose  to  abide  the  penalty.  ♦  ♦  ♦  i  have  seen 
no  case,  ♦  •  ♦  in  which  a  stranger,  who  was  in  a 
condition  to  make  terms  for  himself^  and  demand  any 
security  he  might  require,  has  been  protected  by  the 
principle." 

In  Arkansas  it  has  been  held  that  one  who  fur- 
nished material  to  a  contractor  to  be  used  in  the  repair 
of  a  court  house,  on  the  promise  of  the  contractor  to 
pay,  will  not  be  subrogated  to  the  contractor's  rights 
in  the  fund  provided  by  the  county  for  the  payment  of 
the  work,  even  though  the  contractor  be  insolvent 
Riggin  v.  Hilliard,  56  Ark.  451,  20  S.  W.  402.  The  case 
last  cited  is  very  similar  to  the  one  in  hand.  In  his 
contract  with  the  county,  through  tXte  probate  judge, 
Billiard  was  to  superintend  the  work,  and  gave  his 
bond  conditioned  that  upon  its  completion  he  was  to 
deliver  possession  of  the  building  free  from  any  in- 
cumbrance or  claim  for  labor  and  materials.  Hilliard 
employed  one  Jones  to  do  the  carpenter  work,  and  Rig- 
gin,  under  an  agreement  with  Hilliard  and  upon  his 
promise  to  pay  him  for  the  same,  furnished  some  ma- 
terial used  by  Jones  in  the  work.  The  complaint 
averred  that  Hilliard  was  insolvent.  The  prayer  of 
the  complaint  was  for  a  decree  declaring  a  lien  on  the 
funds,  etc.  It  was  urged  by  counsel  for  Riggin  that  he  , 
should  be  subrogated  to  the  rights  of  Hilliard.  The 
court  said:  "The  contention  is  that  the  appellant 
shows  a  right  to  equitable  subrogation  to  the  rights  of 
Hilliard  to  proceed  against  the  county  for  the  collec- 
tion of  an  amount  equal  to  his  claim  against  Hilliard. 
But  the  relation  of  the  parties,  to  each  other  is  not 
such  as  to  invoke  the  application  of  that  doctrina^ 

The  rule  seems  to  be  firmly  settled,  that  where  one 
furnishes  material  or  performs  labor  for  a  contractor 
charged  with  the  erection  of  a  public  building  or  other 
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public  work,  where  there  is  no  statute  and  no  contract 
to  affect  the  status  of  the  parties,  the  simple  relation  of 
debtor  and  creditor  exists  between  the  material  man, 
laborer,  and  contractor,  and  the  former  can  resort  only 
to  the  remedies  common  to  such  creditors  for  the  col- 
lection of  their  debts.  Riggin  v.  Hilliardj  supra^  and 
cases  there  cited. 

Kansas  Sewer  Pipe  Co.  v.  Thompson,  120  Mo.  218,  25 
S.  W.  522,  is  strongly  in  point.  The  city  of  Sedalia, 
Missouri,  contracted  with  one  Kamp  to  build  a  sewer, 
and  took  a  bond  from  him  for  the  faithful  performance 
of  the  contract,  which,  among  other  things,  provided 
that  Kamp  "would  well  and  truly  perform  the  cove- 
nants hereinbeff)re  contained,  to  pay  all  laborers 
employed  and  for  the  materials  furnished  for  said 
work."  In  that  case,  the  supreme  court  of  Missouri 
said :  "It  is  very  clear  that  the  bond  was  one  of  indem- 
nity alone,  and  waa  taken  solely  for  the  protection  and 
benefit  of  the  city,  and  the  clause  relied  on  to  give 
plaintiff  his  action  was  meaningless  and  without  con- 
sideration, either  between  Camp  and  the  city  or  Camp 
and  his  bondsmen  and  plaintiff.'' 

The  case  of  Breen  v.  Kelly,  45  Minn.  352,  47  N.  W. 
1067,  is  also  in  harmony  with  the  cases  cited  above. 
Hennepin  county,  in  Minnesota,  contracted  for  the 
erection  of  a  public  bridge,  and  took  a  bond  from  the 
contractor  in  which  it  was  stated  that  it  was  "for  the 
use  of  all  persons  who  may  do  work  or  furnish  mate- 
rials pursuant  to  the  contract."  And  it  further  stated, 
"shall  save  and  secure  the  county  of  Hennepin  harm- 
less, and  shall  pay  all  just  claims  for  work  done  and  to 
be  done,  and  all  materials  furnished  and  to  be  fur- 
nished, pursuant  to  said  contract,  and  in  the  execution 
of  the  work  therein  provided  for,  as  they  shall  become 
due  hereafter."  The  action  was  brought  by  one  who 
furnished  materials  and  performed  labor  for  the  con- 
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tractor  in  the  construction  of  the  bridge,  and  it  was 
heyi  that  he  was  not  entitled  to  recover  under  the  con- 
tract and  bond,  between  the  county  and  the  con- 
tractor, on  the  ground  that  the  county,  unless  ex- 
pressly authorized  by  law,  had  no  power  to  take  a 
bond  for  security  or  benefit  of  third  persons,  and  that 
such  a  bond,  though  voluntarily  executed,  is  void. 

The  appellants  contend  that  the  facts  alleged  in  the 
complaint  clearly  show  a  breach  of  the  contracts,  and 
bonds  set  out  therein,  and  on  account  of  such  breach 
that  they  are  entitled  to  recover  under  the  conditions 
of  the  contracts  and  bonds,  notwithstanding  the  fact 
they  were  not  parties  thereto.  With  this  contention 
we  cannot  agree.  So  far  as  the  facts  appear  from  the 
complaint,  the  appellee,  John  C.  Pierson,  performed 
all  the  conditions  and  covenants  of  his  contract  with 
the  board  of  school  commissioners  in  that  he  com- 
pleted the  building  according  to  its  terms,  and  deliv- 
ered it  to  said  board  freed  from  all  claims,  liens  and 
incumbrances.  And  the  same  is  true  as  to  the  condi- 
tions and  covenants  of  the  contract  and  bond  between 
the  appellee,  John  C.  Pierson,  and  the  Cleveland  Fire 
Proofing  Company. 

Appellants  cite  and  rely  upon  Devol  v.  Mcintosh^  23 
Ind.  529,  but  that  case  is  radically  different  from  the 
one  at  bar,  and  does  not  support  appellant's  conten- 
tion. 

Huntington  v.  Fishery  27  Iowa  276,  cited  by  appel- 
lants, was  an  action  on  a  bond  given  for  the  primary 
security  of  one  person,  and  contained  a  clause  in- 
tended for  the  security  of  another  person,  and  it  was 
held  that  such  other  person  might  maintain  an  action 
upon  it  for  a  breach  to  his  injury,  though  he  was  not 
named  in  it.  The  decision  in  that  case,  however,  was 
bottomed  upon  a  special  statute,  which  provided  that 
"when  a  bond  or  other  instrument  given  to  any  person 
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is  intended  for  the  security  of  particular  individuals, 
suit  may  be  brought  thereon  in  the  name  oi  any  person 
intended  to  be  thus  secured,  who  has  sustained  any  in- 
jury in  consequence  of  a  breach  thereof." 

In  Jordan  v.  Kav<inaugh,  63  la.  152,  18  N.  W.  851, 
cited  by  appellants,  the  decision  rests' solely  on  a 
special  statute  of  that  state. 

We  have  no  such  statute  in  this  State,  and  from  the 
authorities  cited,  and  from  the  above  reasoning,  there 
being  no  common  law  liability,  it  is  clear  that  appel- 
lants have  shown  no  cause  of  action  against  appellees, 
John  C.  Pierson  and  the  American  Surety  Company. 

From  the  conclusions  we  have  reached,  it  makes  it 
unnecessary  for  us  to  decide  the  question  as  to 
whether  there  is  a  defect  of  parties  defendant,  as 
raised  by  the  demurrer. 

Judgment  aflBrmed. 


Jonas  v.  Hirshburg. 

[No.  2,207.    FUed  December  9,  1807.J 

HxTBBAND  AND  WiFB. — Enticing  and  Alienating, — Complaint. — Suffi- 
ciency,— A  oomplaint  by  a  husband  for  damages  for  alienating  the 
affections  of  his  wife  which  aUeges  that  defendant  wrongfully  and 
maliciously  alienated  the  affections  of  his  wife  and  induced  her  to 
live  separate  and  apart  from  him,  is  sufficient  without  setting  out 
in  detail  the  means  employed,  the  devices  resorted  to,  and  the  lan- 
guage used  in  bringing  about  the  aUenation.    pp.  683^86, 

Sams. — DomieHe. — The  domicile  of  the  husband  is  the  domicile  of  the 
wife,  and  the  law  presumes  they  are  living  and  cohabiting  together. 
p.  586. 

Samb. — Enticing  and  Alienating, — Complaint, — A  complaint  in  an 
action  for  damages  by  a  husband  against  his  wife's  mother  for 
alienating  the  affections  of  his  wife  and  causing  her  to  live  separate 
and  apart  from  him  need  not  allege  that  the  husband  and  wife  were 
living  together  peaceably  and  happily,  such  facts  being  matter  in 
defense,    pp,  S86,  687. 

CoMPLAurr. — Damages,— Averment  as  to  Damages. — Prayer. — A  com- 
plaint in  an  action  for  damages  which  concludes  with  the  prayer: 
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"  Wherefore,  because  of  the  premises  hereinbefore  set  forth,  the 
plaintiff  brings  this  suit  and  demands  judgment  for  thirty  thousand 
dollars  damages,  which  he  has  sustained  because  of  the  foregoing 
premises."  is  sufficient  without  an  averment  in  the  body  of  the 
complaint  that  the  plaintiff  was  damaged  by  the  acts  charged 
against  defendant,    pp,  587,  688. 

Husband  and  Wife. — Enticing  and  Alienating. — Complaint. — Suffl- 
eiency. — A  complaint  in  an  action  for  damages  by  a  husband  for 
alienating  the  affections  of  his  wife,  and  causing  her  to  live  separate 
and  apart  from  him,  need  not  aver  that  the  plaintiff  was  without 
fault    p.  688. 

Special  Verdict. — Interrogatories. — Numbering. — Double  Verdict.-- 
Interrogatories  submitted  by  counsel  in  the  trial  of  a  cause  should 
be  by  the  court  nimibered,  not  in  separate  series,  but  as  an  entirety, 
and  submitted  to  the  jury  with  the  instruction  that  each  be  an- 
swered and  all  returned  as  a  special  verdict,  but  where  such  inter- 
rogatories are  numbered  in  two  separate  series  they  will  not 
constitute  a  double  verdict  and  by  reason  thereof  be  set  aside  for 
ambiguity  and  uncertainty,    pp.  692^  693. 

BAmr.— Sufficiency  Of. — Husband  and  Wife. — Enticing  and  Alien- 
ating.— A  special  verdict  in  an  action  for  damages,  brought  by  a 
husband  against  his  wife's  mother  for  alienating  the  affections  of 
his  wife  and  inducing  her  to  abandon  him,  which  finds  that  plain- 
tiff and  his  wife  were  living  happily  and  contentedly  together;  that 
defendant,  who  was  the  mother  of  plaintiff's  wife,  unlawfully,  un- 
justly, wrongfully,  and  maliciously  alienated  the  affections  of  plain- 
tiff's wife  from  him,  and  enticed,  persuaded  and  allured  her  to 
abandon  him  and  to  live  separate  and  apart  from  him,  and  by 
reason  of  such  wrongful  and  malicious  conduct  of  defendant  plain- 
tiff was  deprived  of  the  aid,  comfort,  services,  fellowship,  associa- 
tion, society,  and  assistance  of  his  wife,  and  sustained  damage,  is 
sufficient  to  sustain  a  judgment  for  plaintiff,    pp.  588-596. 

Husband  and  Wife. — Enticing  and  Alienating. — A  husband  is  enti- 
tled to  his  wife's  society,  as  well  as  her  services,  and  he  has  a  cause 
of  action  against  any  one  who  induces  her  to  leave  him,  or  who 
keeps  her  separate  and  apart  from  him,  and  thus  deprives  him  of  her 
society  and  services,  p.  600, 

AjbveaIj  and  'Et3S.OB..—Afftdavit8. — Husband  and  Wife. — Enticing  and 
Alienating. — Affidavits  filed  in  the  Appellate  Ck>urt,  in  a  case 
brought  by  a  husband  against  his  wife's  mother  for  alienating  the 
affections  of  his  wife,  to  the  effect  that  during  the  pendency  of  the 
appeal  the  parties  are  living  together,  is  not  a  part  of  the  record 
and  cannot  be  considered,    p.  601. 

From  the  Jackson  Circuit  Court.     Affirmed. 
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A.  N.  Munden,  David  L,  Wilson^  Will  A.  Yearling 
and  Applewhite  &  Applewhite,  for  appellant. 

Jason  B.  Brown,  Joseph  H.  Shea  and  C  B.  Harrod, 
for  appellee. 

Wiley,  J. — ^Appellee  bronght  this  action  against 
appellant  to  recover  damages  for  alienating  his  wife^s 
affections,  and  for  causing  her  to  live  apart  and  sepa- 
rate from  him,  appellee's  wife  being  the  daughter  of 
appellant.  The  issues  being  joined,  the  cause  was  tried 
by  a  jury,  a  special  verdict  returned,  and  judgment 
pronounced  thereon  in  favor  of  appellee.  Appellant's 
motion  for  a  venire  de  novo,  for  judgment  on  the  special 
verdict,  and  for  a  new  trial  were  respectively  over- 
ruled, and  on  appeal  she  has  assigned  error  as  follows : 

First.  The  court  erred  in  overruling  appellant's 
motion  for  judgment  upon  the  special  verdict. 

Second.  The  court  erred  in  rendering  judgment  for 
the  appellee  on  the  special  verdict. 

Third.  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

Fourth.  The  court  erred  in  overruling  the  demur- 
rer to  the  amended  complaint. 

Fifth.  The  court  erred  in  overruling  appellant's 
motion  for  a  venire  de  novo. 

We  will  consider  these  several  alleged  errors  in  the 
order  in  which  they  are  discussed  by  counsel. 

First.     As  to  the  sufficiency  of  the  complaint. 

The  complaint  is  not  lengthy,  and  we  copy  literally 
the  following:  "Plaintiff  complaining  of  said  Amy 
Jonas,  defendant,  avers  that  the  said  defendant  con- 
triving, and  wrongfully,  wickedly,  maliciously  and  un- 
justly intending  to  injure  the  said  plaintiff  and  to  de- 
prive him  of  the  comfort,  fellowship,  society,  associa- 
tion, aid  and  assistance  of  said  Sadie  Hirshburg,  his 
said  wife,  and  to  alienate  and  destroy  her  affection  for 
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him^  she,  the  said  Amy  Jonas,  did  on  the  first  day  of 
January,  1895,  unlawfully,  unjustly,  wrongfully  and 
maliciously  tempt,  entice,  persuade  and  allure  the  said 
Sadie  Hirshburg,  his  wife,  to  abandon  him,  his  house 
and  home,  and  to  live  away  and  apart  from  him. 

"Plaintiflf  avers,  that  since  the  said  first  day  of  Jan- 
uary, 1895,  until  the  commencement  of  this  suit,  and 
during  all  that  time,  defendant  harbored,  sheltered 
and  cared  for  the  said  Sadie  Hirshburg,  his  said  wife, 
and  wickedly,  wrongfully  and  maliciously  contrived  to 
alienate  the  affections  of  the  said  Sadie  Hirshburg 
from  him,  and  maliciously  persuaded  and  induced  her 
to  refuse  to  acknowledge  and  receive  him  as  her  hus- 
band; and  thereby  and  because  of  the  wrongful,  mali- 
cious and  wicked  acts  aforesaid  of  the  said  defendant, 

*  *    *    the  affection  of  the  said  Sadie  Hirshburg 

*  *  *  for  him  was  then  and  thereby  alienated  and 
destroyed;  and  by  means  of  the  premises  the  plaintiff 
hath  hitherto  wholly  lost  and  been  deprived  of  the 
comfort,  fellowship^  society,  aid,  association  and  as- 
sistance of  the  said  Sadie  Hirshburg  •  *  •  in  his 
domestic  affairs,  which  he,  plaintiff,  during  all  that 
time  ought  to  have  had  and  otherwise  might  and 
would  have  had/^ 

The  complaint  also  avers  that  the  appellee  was  a 
married  man ;  that  Sadie  Hirshburg  was  his  wife,  and 
that  appellant  was  her  mother. 

Appellant  moved  the  court  that  the  complaint  be 
made  more  specific  as  to  the  acts  charged,  which  mo- 
tion was  overruled;  but  as  such  motion  and  ruling  are 
not  brought  into  the  record  by  bill  of  exceptions,  they 
present  no  question  for  our  consideration. 

Appellant  contends  that  the  complaint  is  insuffi- 
cient to  withstand  the  demurrer,  because  it  fails  to 
state,  in  detail,  the  means  employed  by  her,  the  de- 
vices resorted  to,  and  the  language  used  to  induce  and 
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cause  appellee's  wife  to  leave  him,  and  live  separate 
and  apart  from  him,  and  which  resulted  in  alienating 
her  affections  from  him.  The  province  of  a  complaint 
is  to  state  and  plead  a  fact,  or  facts,  which  constitute 
a  cause  of  action.  In  a  case  of  this  character,  the  ac- 
tionable fact  is  that  appellant  did  or  said  something 
that  alienated  the  affections  of  his  wife  from  him, 
caused  her  to  abandon  him,  and  l\ve  separate  and 
apart  from  him.  It  is  not  the  province  of  a  pleading 
to  state  the  evidence  of  a  fact,  nor  a  concluedon  of  law. 

Whether  this  actionable  fact  charged  against  appel- 
lant was  the  use  of  certain  language,  the  promise  of 
any  money,  reward,  or  property,  or  by  any  other 
means,  is  in  our  judgment  wholly  immaterial.  The 
fact  that  she  wrongfully  and  maliciously  alienated  the 
affection  of  appellee's  wife,  that  she  induced  her  to 
live  separate  and  apart  from  him,  and  that  by  reason 
thereof  he  has  been  deprived  of  her  association,  soci- 
ety, aid,  etc.,  is  admitted  to  be  true  by  the  demurrer. 

The  statute  in  regard  to  the  construction  of  a  plead- 
ing is  very  liberal,  and  it  provides  that:  "In  the  con- 
struction of  a  pleading  for  the  purpose  of  determining 
its  effects,  its  allegations  shall  be  liberally  construed ; 
with  a  view  to  substantial  justice  between  the  par- 
ties," etc.  Section  379,  Bums'  R.  S.  1894  (375,  Hor- 
ner's R.  S.  1896).  See  Dicken'sheets  v.  Kaufman^  28  Ind. 
251;  Stone,  Admr.,  v.  8tat€y  ex  rely  75  Ind.  235. 

To  say  that  an  act  was  maliciously  done,  or  a  word 
was  maliciously  spoken,  is  the  statement  of  a  fact. 
Applying  this  rule  to  the  allegations  of  the  complaint^ 
that  the  appellant  maliciously  and  wrongfully  enticed 
appellee's  wife  to  leave  him,  and  to  live  separate  and 
apart  from  him,  which  in  a  case  of  this  character,  is 
the  gravamen  of  the  action,  in  this  regard  the  com- 
plaint is  not  subject  to  the  objection  urged  against  it. 

It  is  next  urged  that  the  complaint  is  defective,  be- 
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cause  it  does  not  aver  that  appellee  and  his  wife  were 
living  together.  We  do  not  think  this  objection  is  well 
taken.  The  domicile  of  the  husband  is  the  domicile  of 
the  wife,  and  the  law  presumes  that  they  are  living 
and-  cohabiting  together.  But  aside  from  this  pre 
sumption,  we  think  the  complaint,  by  a  fair  and  rea- 
sonable inference,  at  least,  shows  that  appellee  and  his 
wife  were  living  together.  The  complaint  charges 
that  appellant  maliciously  and  wrongfully  enticed  ap- 
pellee's wife  to  leave  him,  and  to  live  separate  and 
apart  from  him.  If  they  had  not  been  living  together 
then  appellant  could  not  have  caused  their  separation; 
and  while  the  complaint  does  not,  in  direct  terms  aver 
that  they  were  living  together,  the  following  averment 
upon  this  point  makes  the  complaint  clearly  sufficient, 
that  the  appellant  did,  **unlawfully,  unjustly,  wrong- 
fully, and  maliciously  tempt,  persuade  and  allure  the 
said  Sadie  Hirshburg,  his  wife,  to  abandon  him,  his 
house  and  home  and  to  live  away  and  apart  from  him." 

Appellant  next  contends  that  the  complaint  is  in- 
sufficient, because  it  does  not  state  the  particular  acts, 
or  words  complained  of,  which  caused  appellee's  wife 
to  abandon  him,  etc.  This  was  not  necessary.  The 
same  rule  does  not  apply  as  in  actions  for  libel  and 
slander.  In  the  latter  case,  the  specific  words  spoken 
must  be  stated,  because  the  gist  of  the  action  is  the 
speaking  or  publishing  certain  defamatory  words; 
while  in  the  case  before  us  the  gist  of  the  action  is 
that  appellant  maliciously  and  wrongfully,  caused  ap- 
pellee's wife  to  abandon  him,  etc. 

It  is  further  urged  by  appellant  that  the  complaint 
is  bad,  because  it  does  not  charge  that  appellee  and  his 
wife  were  living  together  peaceably  and  happily. 
Ck)unsel  for  appellant  say:  "For  aught  that  appears, 
it  may  be  that  the  wife  had  just  cause  to  abandon  her 
husband  (appellee),  and  what  appellant  may  have  said 
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to  her,  and  the  inducement  offered,  if  any,  may  have 
been  for  the  good  of  the  daughter,  the  wife,  and  to  re- 
lieve her  from  the  clutches  of  a  worthless  husband, 
and  from  the  society  of  one  whose  moral  habits  and 
character  were  such  as  not  to  be  fit  for  the  society, 
standing,  and  association  of  the  wife;  and  if  the 
mother,  the  appellant,  knew  these  things,  and  had 
good  reason  to  believe  them  to  exist,  and  she  acted  in 
good  faith  and  without  malice,  she  had  a  right  to  ad- 
vise and  persuade  her  daughter  to  abandon  such  a 
profligate  husband.^'  There  is  no  merit  or  reason  in 
this  contention.  If  appellee  was  a  profligate  husband, 
a  moral  leper,  and  was  mistreating  his  wife,  and.  he 
was  an  unfit  person  for  her  to  live  and  associate  with, 
and  the  appellant,  the  mother  of  appellee's  wife, 
acted  in  good  faith,  without  malice,  and  what  she  did 
and  said,  she  honestly  believed  to  be  for  the  good  of 
her  daughter,  it  would  have  constituted  a  good  de- 
fense to  appellee's  action ;  but  such  facts  have  no  place 
in  a  complaint,  and  it  was  not  even  necessary  to  aver 
that  appellee  and  his  wife  were  living  happily  and 
peaceably  together,  for  the  law  presumes  they  were. 

An  additional  objection  urged  to  the  complaint  is, 
that  it  concludes  by  a  prayer  for  judgment  in  the  sum 
of  $30,000.00,  without  an  averment  in  the  body  of  the 
complaint  that  appellee  was  damaged  by  the  acts 
charged  against  appellant. 
The  prayer  of  the  complaint  is  as  follows : 
"Wherefore,  because  of  the  premises  hereinbefore 
set  forth,  the  plaintiff  brings  this  suit  and  demands 
judgment  for  thirty  thousand  dollars  damages,  which 
he  has  sustained  because  of  the  foregoing  premises." 
This  is  sufficient.  Appellee  demands  judgment  for  a 
sum  named  as  damages  he  has  sustained  by  reason  of 
the  acts  of  appellant,  which  acts  he  has  specified  in  the 
body  of  his  complaint,  and  to  which  he  refers  in  his 
prayer. 
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There  is  no  merit  in  this  contention  of  appellant. 

Again  the  appellant  contends  that  the  complaint  is 
bad,  because  there  is  no  averment  that  appellee  was 
without  fault,  and  seeks  to  invoke  the  aid  of  the  rule  in 
cases  of  personal  injury,  resulting  from  negligence. 
We  content  ourselves  by  saying  that  such  rule  is  not 
applicable  here,  and  such  averment  was  wholly  unnec- 
essary. 

The  appellant's  next  contention  is  that  the  court 
erred  in  overruling  her  motion  for  a  venire  de  n<>vo. 

For  the  proper  consideration  of  this  question  it  is 
necessary  to  have  before  us  the  material  facts  as  they 
appear  from  the  special  verdict.  The  special  verdict 
consisted  of  divers  interrogatories  submitted  to  the 
jury,  and  the  answers  thereto.  Under  the  practice 
as  it  seems  to  have  obtained,  two  sets  of  interrogato- 
ries were  submitted,  one  prepared  by  the  appellee  and 
one  by  the  appellant,  and  so  far  as  the  record  shows, 
were  submitted  to  the  jury,  as  prepared  by  counsel. 

The  facts  found  by  the  jury,  stated  as  briefly  as  pos- 
sible, are  as  follows:  That  appellee  and  Sadie  Hirsh- 
burg  (nee  Jonas)  were  married;  that  they  lived  to- 
gether as  husband  and  wife;  that  appellee  made  pro- 
vision for  his  wife;  that  Sadie  Hirshburg  was  the 
daughter  of  appellant;  that  while  appellee  and  his 
wife  were  living  at  Scottsburg,  appellant  declared, 
"that  she  would  have  her,  Sadie  Hirshburg,  she  did 
not  care  where  she  was;"  that  while  they  were  so  liv- 
ing, appellant  stated  that  she  wanted  to  take  Sadie 
back  home;  that  appellant  lived  at  Seymour,  Indiana; 
that  appellee  and  his  wife  started  to  Florida  to  live, 
and  that  after  they  started,  appellant  went  to  the 
P.,  C,  C.  &  St  L.  railway  oflBce  at  Seymour,  and 
stated  to  the  telegraph  operator  that  she  wanted  to 
send  a  message  to  have  appellee  arrested  and  held  at 
some  point  along  the  line  of  the  road;  that  while  ap- 
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pellee  and  his  wife  were  on  their  way  to  Florida,  ap- 
pellant caused  a  telegram  to  be  sent  to  the  conductor 
of  the  train  on  which  they  were,  asking  the  conductor 
to  notify  appellee's  wife  that  Nellie  Jonas,  her  sister, 
was  very  sick  and  unconscious  and  to  come  on  first 
train,  which  telegram  was  as  follows:  "Party  and 
wife  got  on  your  train  at  Vienna  by  name  of  Hirshburg. 
Please  notify  his  wife  that  Nellie  is  very  bad  sick,  un- 
conscious. Tell  her,  her  mother  says  come  on  first 
train  sure.  Answer.  Her  mother  is  going  to  Seymour 
on  No.  3";,  that  on  the  day  following  the  sending  of 
this  telegram,  appellant  and  her  daughter  Nellie  wont 
to  Louisville,  Kentucky;  that  soon  after  appellee  and 
his  wife  started  to  Florida,  appellant  said  she  would 
see  that  they  did  not  live  happily  together.  The  ver- 
dict then  discloses  that  after  appellee  and  his  wife 
went  to  Florida,  and  lived  together  there,  that  she  re- 
turned to  Seymour,  Indiana,  to  the  house  of  appellant. 
After  her  return,  it  is  found  that  appellant  said:  "I 
have  got  them  (appellee  and  his  wife)  apart  now,  and  I 
will  spend  all  I  have  to  keep  them  apart.'' 

It  is  further  shown  that  appellee,  while  in  Florida, 
and  after  his  wife  returned  to  Seymour,  became  sick ; 
that  his  wife  was  notified  thereof,  and  requested  to  go 
to  him,  and  that  appellant  said  to  one  Wm.  K.  Mar- 
shall, "that  she  had  headed  him  (the  appellee)  off  in 
getting  his  wife  to  go  down  there;"  that  after  her  re- 
turn to  Seymour,  up  to  and  including  the  trial,  the 
appellee's  wife  lived  with  her  mother,  separate  and 
apart  from  him;  that  after  appellee  got  sick  in 
Florida,  appellant  said  to  one  Cockran,  that  she  would 
not  let  his  wife  go  to  Florida;  that  she  was  not  going 
to  let  appellee  and  his  wife  have  any  peace  together. 

The  jury  further  found  that  appellant  said  to  one 
Dodridge,  that  if  she  really  thought  appellee  was  sick, 
she  would  let  his  wife  go  to  him ;  that  after  his  return 
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from  Florida  to  Seymour,  appellee  went  to  the  house 
of  appellant,  and  requested  appellant  to  see  his  wife, 
and  that  she  refused  such  request;  that  he  then  left 
her  house  and  shortly  returned  with  the  city  marshal, 
asked  again  for  his  wife,  and  she  left  with  him,  they 
going  to  a  hotel,  where  they  remained  over  night.  We 
quote  the  following  interrogatories  and  answers  in 
full: 

"Forty-seven.  Did  not  the  defendant,  before  the 
commencement  of  this  action,  wrongfully,  unjustly, 
and  from  malicious  motives,  persuade  the  plaintiff's 
wife,  Sadie,  to  abandon  him  and  live  apart  from  him? 
Ans.  Yes. 

"Forty-eight.  Did  not  the  defendant,  before  the 
commencement  of  this  suit,  wrongfully  and  from  ma- 
licious motives,  unjustly  persuade  the  plaintiff's  wife, 
Sadie,  to  abandon  him?    Ans.  Yes. 

"Forty-nine.  Has  not  the  defendant,  Mrs.  Amy 
Jonas,  continuously  since  before  the  commencement 
of  this  suit,  harbored,  sheltered,  and  cared  for  plain- 
tiff's wife,  Sadie?    Ans.  Yes. 

"Fifty.  Did  not  the  defendant,  before  the  com- 
mencement of  this  suit,  unjustly  and  from  malicious 
motives,  cause  and  persuade  the  plaintiff's  wife  to  live 
apart  from  him?    Ans.  Yes. 

"Fifty-one.  Has  not  the  defendant  wrongfully,  in- 
tentionally, and  with  ill  will  toward  the  plaintiff,  in- 
duced the  plaintiff's  wife,  Sadie,  to  live  with  the  de- 
fendant at  her  home  *  ♦  ♦  in  Seymour,  Indiana, 
continuously  since  before  the  commencement  of  this 
suit?    Ans.  Yes. 

"Fifty-two.  Has  not  the  defendant,  from  malicious 
motives,  wrongfully  alienated  the  affections  of  the 
plaintiff's  wife,  Sadie,  from  him?    Ans.  Yes* 

"Fifty-three.  Because  of  the  wrongful  and  evil  acts 
and  conduct  of  the  defendant,  intentionally  and  pur- 
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posely  exerted  by  the  defendant  upon  the'  plaintiff's 
wife,  has  not  plaintiff  been  deprived  wholly  of  the 
comfort,  services,  fellowship,  society,  association^  and 
assistance  of  his  wife,  Sadie?    Ans.  Tes. 

"Fifty-four.  Did  the  defendant,  by  means  of  her 
wrongful  acts,  intentionally  done  toward  the  plaintiff, 
cause  the  plaintiff's  wife  to  abandon  and  live  apart 
from  him?   Ans.  Yes. 

"Fifty-five.  Did  the  defendant  *  *  *  by  wrong- 
ful acts  of  influence  over  plaintiff's  wife,  Sa^e^  cause 
her  to  live  apart  from  him?    Ans.  Yes. 

"Fifty-eight  Does  the  fair  preponderance  of  the 
evidence  show  that  the  plaintiff's  wife  neglected  to 
live  with  him  because  of  the  defendant's  wrongful  in- 
fluence exerted  over  her  for  that  purpose?    Ans.  Yes. 

"Fifty-nine.  Did  plaintiff^  Wesley  Hirshburg,  and 
Sadie  Hirshburg  live  together  as  husband  and  wife,  in 
a  contented  manner,  until  defendant's  exerted  influ: 
ence  was  brought  to  bear  upon  that  relation  of  hus- 
band and  wife?    Ans.  Yes." 

The  jury  further  found  that  when  appellee  and  his 
wife  were  married,  he  was  over  the  age  of  twenty-one 
years,  and  she  over  the  age  of  eighteen;  that  while 
they  were  living  together  in  Florida,  the  appellant 
sent  his  wife  money  with  which  to  pay  her  expenses 
back  to  Seymour;  that  when  she  returned  to  Seymour, 
he  knew  that  she  was  going  to  return,  but  that  she 
was  doing  so  against  his  will ;  that  while  he  was  sick 
in  Florida,  his  wife  arranged  to  go  to  him,  and  that 
appellant  had  promised  to  furnish  money  with  which 
to  pay  the  expenses  of  appellee's  wife  and  an  attend- 
ant; that  upon  return  of  appellant  to  Seymour,  when 
he  called  at  the  home  of  appellant  to  see  his  wife,  ap- 
pellant told  him  he  could  see  her,  if  she  (appellee's 
wife)  would  consent,  and  that  she  refused  to  see  him. 
We  think  we  have  set  out  every  material  fact  stated  in 
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the  verdict,  and  it  is  upon  these  facts  that  appellant 
grounds  her  motion  for  a  venire  de  novOy  and  insists  that 
it  was  error  to  overrule  it. 

It  is  first  urged  that  the  special  verdict  is  ambig- 
uous and  uncertain,  "because  it  consists  of  two  sepa- 
rate and  distinct  findings  of  alleged  facts/^  In  other 
words,  counsel  contend,  that  because  the  trial  court 
submitted  to  the  jury,  the  two  forms  of  verdict  pre- 
pared by  counsel,  and  that  there  are  some  conflict- 
ing statements  therein,  it  is  not  sufficient  to  uphold  a 
judgment  in  favor  of  appellee.  Counsel  say  that  the 
verdict  is  ambiguous  and  uncertain. 

If  it  can  be  said  that  the  two  forms  or  sets  of  inte^ 
rogatories,  as  prepared  by  counsel,  and  submitted  to 
the  jury,  and  their  answers  thereto,  constitute  a 
double  verdict,  then  appellant's  contention  might  be 
well  founded;  but  we  cannot  so  hold.  Under  the  stat- 
ute as  amended  by  the  acts  of  1895,  in  regard  to  spe- 
cial verdicts,  it  is  made  the  duty  of  counsel  on  either 
side  to  prepare  such  special  verdict,  and  submit  the 
same  to  the  court.  While  the  practice  in  such  cases, 
seemed  reasonably  well  defined  by  the  statute,  yet  the 
first  judicial  construction  put  upon  the  amended  stat- 
ute, was  by  the  Supreme  Court  in  the  case  of  Bower  v. 
Bower,  146  Ind.  393,  in  which  it  was  held  that  it  was 
the  duty  of  counsel  on  either  side  to  prepare  such  spe- 
cial verdict,  "meaning  and  intending  that  counsel  on 
each  side  shall  prepare  such  a  number  of  interrogato- 
ries as  may  be  necessary  to  cover  all  the  facts  material 
to  the  issues  in  the  action,  all  of  which  interrogatories 
are  to  be  submitted  to  the  court,  subject  to  its  change, 
modification  and  final  approval.  When  so  approved, 
the  court  should  cause  them  to  be  numbered,  not  in 
separate  sets,  but  as  an  entirety,  from  one  to  the  close, 
and  submit  them  to  the  jury,  with  the  instruction  that 
each  be  answered  and  all  returne4  as  a  special  verdict 
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in  the  cause."  In  Town  of  Kentland  v.  Hagariy  17  Ind. 
App.  1,  the  same  rule  was  announced. 

We  know  however,  that  under  the  amended  statute 
of  1895,  it  was  almost  the  universal  practice  for  coun- 
sel to  prepare  the  interrogatories,  for  a  special  verdict, 
and  to  number  them,  not  consecutively  as  a  whole,  but 
from  one  to  the  close,  in  each  set,  and  in  this  form  they 
were  submitted  to  the  jury;  but  it  has  never  been 
held,  and  could  not  in  our  judgment,  upon  sound  prin- 
ciple, be  held,  that  the  two  sets  of  interrogatories  and 
answers,  constituted  a  double  verdict.  Trial  courts, 
the  Supreme,  and  this  Court,  have  uniformly  held 
them  as  constituting  the  whole,  or  single  verdict,  and 
we  cannot  depart  from  this  established  practice.  If 
counsel  for  appellant  had,  at  the  proper  time,  in  the 
court  below,  raised  the  question,  and  saved  it  by  bill 
of  exceptions,  she  might  with  some  reason  and  justice 
urge  it  here;  but  appellant  waived  any  right  she 
might  have  had,  by  her  failure  to  raise  the  question 
for  which  she  now  contends.  Appellant's  contention 
that  the  verdict  is  ill  because  it  contains  evidentiary 
matters,  and  legal  conclusions,  and  not  inferential  and 
ultimate  facts,  is  not  well  grounded.  The  jury  in  the 
case  before  us  answered  128  interrogatories,  and  as 
was  said  in  Bower  v.  Bower ^  supra,  "many  of  these  were 
wholly  unnecessary,  and  could  be  of  no  useful  purpose, 
and  only  serve  to  perplex  and  consume  the  time  of  the 
jury." 

But  when  all  surplus,  redundant,  and  irrelevant  in- 
terrogatories are  eliminated  from  the  verdict,  there 
still  remain  abundant  facts  upon  which  the  judgment 
may  securely  rest. 

The  true  office  of  a  special  verdict,  where  the  jury  is 
required  to  return  a  verdict  upon  all  issues,  is  to  ena- 
ble the  jury,  under  the  evidence,  to  find  and  state  all 
Vol.  18—38 
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material  facts.  In  this  case  the  substantial  and  mate- 
rial facts,  as  averred  in  the  complaint,  and  found  in 
the  verdict,  are  brought  within  very  narrow  limits, 
and  are  in  brief.  (1)  That  appellee  and  Sadie  Hirsh- 
burg were  husband  and  wife;  (2)  that  they  were  living 
together,  contentedly  and  happily;  (3)  that  appellant 
was  the  mother  of  appellee^s  wife;  (4)  that  appellant 
unlawfully,  unjustly,  wrongfully,  and  maliciously, 
alienated  the  aflfections  of  appellee's  wife  from  him, 
and  that  she  enticed,  persuaded,  and  allured  her  to 
abandon  him,  and  to  live  separate  and  apart  from 
him;  (5)  that  because  of  the  foregoing  wrongful  and 
malicious  conduct  of  the  appellant,  the  appellee 
wholly  lost  and  was  deprived  of  the  aid,  comfort,  serv- 
ices, fellowship,  association,  society,  and  assistance  of 
his  wife;  (6)  that  by  reason  of  the  foregoing  premises 
the  appellee  sustained  damage. 

All  these  facts,  the  jury  found  in  favor  of  the  appel- 
lee, and  the  findings  thereon,  are  very  clear,  distinct 
and  emphatic,  and  in  no  sense  are  they  in  the  nature 
of  evidentiary  facts  or  conclusions  of  law. 

Several  reasons  are  assigned  by  appellant  upon 
which  she  grounded  her  motion  for  a  venire  de  tioro, 
but,  in  view  of  all  the  facts,  which  we  think  wet^  fnlly 
and  clearly  found  in  the  special  verdict,  we  do  not 
think  her  motion  was  well  taken.  The  special  verdict 
was  not  defective,  either  in  form  or  substance.  It  was 
a  fair  and  full  statement  of  every  fact  submitted  to 
the  jury.  There  was  nothing  indefinite  or  uncertain 
about  it  as  to  the  material-  and  essential  facts,  but  it 
was  unusually  plain  and  specific.  There  was  ample 
substance  in  it  upon  which  the  court  could  pronounce 
judgment.  It  is  no  longer  an  open  question  in  this 
jurisdiction  that  a  venire  de  novo  will  not  be  awarded, 
unless  the  verdict,  whether  sx>ecial  or  general,  is  so  de- 
fective and  uncertain  upon  its  face  that  no  judgment 
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can  be  rendered  upon  it.  Central  Union  Telephone  Co. 
V.  Fehring,  146  Ind.  189;  Bower  v.  Bower,  stipra; 
Bartley  v.  Phillips,  114  Ind.  189;  Board,  etc.j\.  Pear- 
son, 120  Ind.  426;  Wysong  v.  Nealis,  13  Ind.  App.  165. 

Upon  the  material  facts  found,  there  is  no  substan- 
tial conflict,  but  on  the  contrary,  the  findings  are  am- 
ply sufScient  upon  which  to  ground  a  judgment  There 
was  no  error  in  overruling  appellant's  motion  for  a 
venire  de  novo. 

Appellant's  first  and  second  assignments  of  error, 
bring  in  review,  respectively,  the  action  of  the  court 
in  overruling  her  motion  for  a  judgment  on  the  special 
verdict,  and  in  rendering  judgment  for  appellee. 

What  we  have  said,  pertaining  to  -the  appellant's 
motion  for  a  venire  de  novo,  applies  with  equal  force  to 
the  questions  raised  bythe  first  and  second  assignments 
of  error.  To  entitle  one,  who  has  the  burden  of  proof, 
to  a  judgment  in  his  favor  on  a  special  verdict,  it  must 
api)ear,  that  the  special  verdict  contains  all  facts  es- 
sential to  a  recovery.  If  any  essential  fact  necessary 
to  support  a  judgment  is  not  found,  the  party  having 
the  burden  cannot  prevail.  Material  facts,  necessary 
to  support  a  judgment  cannot  be  supplied  by  intend- 
ment. If  the  special  verdict  fails  to  find  any  essential 
and  material  facts  in  favor  of  the  party  upon  whom 
rests  the  burden,  it  is  equivalent  to  finding  such  facts 
against  him.  A  special  verdict  must  find  and  state 
ultimate  and  inferential  facts.  It  is  not  sufficient  to 
state  recitals  of  the  evidence — mere  evidentiary  facts 
— or  conclusions  of  law.  These  propositions  are  firmly 
established  by  the  adjudicated  cases  in  this  State,  and 
in  support  of  which  we  cite  the  following:  Levi  v. 
Allen,  16  Ind.  App.  38;  Sulty.  Warren  School  Tp.,  8 
Ind.  App.  655;  Shipps  v.  Atkinson,  8  Ind.  App.  506; 
Austin  V.  McMains,  14  Ind.  App.  514;  Louisville,  etc., 
B.  W.  Co.  V.  Quinn,  14  Ind.  App.  554;  Barey  v.  Lee, 
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16  Ind.  App.  121;  Alexandriay  efc.,  Co.  Y.Irishj  Admr.^ 
16  Ind.  App.  534;  Fisher,  Admr.,  v.  Louisville^  etc,^ 
B.  W.  Co.y  146  Ind.  658;  Bower  v.  Bower,  supra; 
Boyer  v.  BohertsoUy  144  Ind.  604.  Louisville,  etc.,  B. 
W.  Co.  Y.  Miller,  141  Ind.  533;  Mitchell  v.  Brawley, 
140  Ind.  216. 

Applying  these  established  principles  to  the  special 
verdict  before  us,  we  are  unable  to  see  that  it  is  sub- 
ject to  the  objection  urged  against  it  by  appellant. 

It  is  conceded  by  appellee  that  some  of  the  interrog- 
atories and  answers,  state  evidentiary  facts  only,  and 
that  there  are  some  contradictory  statements,  but  he 
insists  that  these  may  all  be  disregarded,  and  still  the 
verdict  is  amply  sufficient  to  support  the  judgment, 
and  with  this  view  of  appellee  we  are  in  accord.  We 
have  examined  the  special  verdict  with  great  care  and 
due  consideration,  and  do  not  find  anything  in  it  for 
which  the  judgment  should  be  disturbed.  There  are 
no  contradictory  statements  upon  any  material  facts, 
essential  to  appellee's  recovery.  The  interrogatories 
and  answers  which  appear  in  full  in  this  opinion,  to- 
gether with  the  other  facts  stated  in  narrative  form, 
fully  state  every  material  and  essential  fact  necessary, 
and  support  every  material  averment  in  the  com- 
plaint. 

Verdicts,  whether  general  or  special,  ought,  in  all 
cases  to  be  upheld  and  sustained  where  it  can  be  done 
by  a  fair,  liberal  and  reasonable  construction.  The 
jury  is  a  wholesome  and  recognized  branch  of  the 
court  in  the  administration  of  the  law,  and  its  labors 
and  conclusions,  should  not  be  set  aside  and  over- 
thrown, except  where  manifest  injustice  has  been 
done,  and  for  clear  and  substantial  reasons.  Elliott's 
Gen.  Practice,  section  932;  Becknell  v.  Hosier,  10  Ind. 
App.  5,  8;  Puterbaugh  v.  Puterbaugh,  131  Ind.  288, 15 
L.  R.  A.  341;  Branson  v.  Stvdabdker,  133  Ind.  147, 
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163;  EguitabU,  etc.,  Co.  v.  Stout,  135  Ind.  444,  451; 
Sirk  V.  Marion  Street  B.  W.  Co.,  11  Ind.  App.  680. 

Appellant's  third  specification  in  her  assignment  of 
errors,  is  that  the  court  erred  in  overruling  her  motion 
for  a  new  trial.  The  motion  for  a  new  trial  contains 
thirty-five  reasons.  The  first,  second,  and  third  rea- 
sons are,  that,  (a)  the  verdict  is  not  sustained  by  suffi- 
cient evidence;  (b)  that  the  verdict  is  contrary  to  law, 
and  (c)  that  the  verdict  is  contrary  to  the  law  and  the 
evidence.  The  evidence  is  not  in  the  record,  and  under 
the  rule  in  this  State,  no  question  is  presented  for  re- 
view by  the  above  causes  assigned  in  the  motion  for  a 
new  trial. 

In  the  case  of  Ohio^  etc.,  R.  W.  Co.  v.  XicklesSy  73  Ind. 
382,  the  first  and  second  reasons  assigned  for  a  new 
trial  were,  (1)  the  verdict  was  not  sustained  by  suffi- 
cient evidence,and  (2)  the  verdict  was  contrary  to  law. 
The  evidence  was  not  in  the  record,  and  the  Supreme 
Court  held  that  as  the  evidence  was  not  in  the  record, 
the  first  and  second  reasons  assigned  for  a  new  trial 
did  not  present  any  question  for  the  court  to  deter- 
mine. In  Marley  v.  Noblett,  42  Ind.  85,  the  same  rule 
was  announced. 

In  the  case  before  us,  the  evidence  not  being  in  th^ 
record,  the  first,  second,  and  third  reasons  assigned 
for  a  new  trial,  do  not  present  any  question  for  our 
consideration.  Causes  four  and  nine  to  twenty-eight 
inclusive,  assigned  in  the  motion  for  a  new  trial,  all 
relate  to  certain  interrogatories  and  the  answers 
thereto  in  the  special  verdict,  in  which  it  is  stated  that 
the  interrogatories  call  for  evidence  and  not  for  facts; 
or  call  for  conclusions  and  the  answers  state  conclu- 
sions. We  quote  the  following,  which  will  show  the 
general  tenor  of  all : 

"Fourteen.  Because  question  twenty-eight — ^first 
form  of  special  verdict — calls  for  evidence,  and  not  for 
any  facf 
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"Twenty.  Because  question  fifty-two  and  the  an- 
swer thereto — ^first  form  of  sx>ecial  verdict — ^relates  to 
a  conclusion  only,  and  does  not  find  any  fact  from 
which  such  conclusion  can  reasonably  be  drawn." 

These  several  reasons  assigned  for  a  new  trial,  do 
not  present  any  question.    They  do  not  come  within 
any  of  the  statutory  provisions,  for  which  a  new  trial 
may  be  granted.    If  appellant  had  any  objection  to  the 
form  of  any  of  the  interrogatories,  and  they  were  not 
proper  to  go  to  the  jury,  she  should  have  made  her  ob- 
jections to  them  before  they  were  submitted  to  the 
jury;  and  if  the  answers  to  the  interrogatories  were 
improper,  in  that  they  stated  conclusions,  or  other- 
wise, she  should  have  objected  to  the  answers,  and  also 
have  objected  to  the  discharge  of  the  jury.    If  she  had 
done  this,  and  the  court  had  ruled  adversely  to  her, 
and  she  had  properly  saved  the  questions  so  raised,  by 
bill  of  exceptions,  the  rulings  of  the  trial  court  there- 
on, might  have  been  reviewed  here;   but  she  waived 
her  right  to  now  be  heard,  ^y  her  failure  to  object  at 
the  proper  time.    Neither  do  causes  five,  six,  seven, 
and  eight  assigned  as  reasons  for  a  new  trial  present 
any  question.    Cause  five  is  on  the  ground  that  the 
special  verdict  is  so  uncertain,  ambiguous,  etc.,  that 
the  verdict  is  double,  uncertain,  etc.  Causes  seven  and 
eight  are  on  the  ground  that  the  special  verdict  does 
not  show  that  appellee  was  blameless  for  the  separa- 
tion of  his  wife  from  him. 

The  questions  here  raised  have  no  place  in  a  motion 
for  a  new  trial,  besides  we  have  effectively  disposed  of 
them,  in  passing  upon  the  motion  for  a  venire  de  novo. 

Causes  thirty-four  and  thirty -five  are  as  follows: 

"Thirty-four.  Because  the  jury  fails  to  find  any  act 
of  malice  on  the  part  of  defendant  (appellant)  toward 
plaintiff  (appellee). 
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"Thirty-five.  Because  the  jury  finds  that  the  plain- 
tiff's (appellee's)  alleged  wife  left  him  with  his  knowl- 
edge and  consent,  and  refused  to  live  with  him  as  a 
matter  of  her  own  choice  and  free  will." 

We  will  consider  these  two  reasons  in  their  order. 

Appellee's  complaint  was  drawn  upon  the  theory 
that  appellant  maliciously  caused  his  wife  to  abandon 
and  live  separate  and  apart  from  him,  and  that  she  ma- 
liciously alienated  her  affections  from  him.  It  is  clear 
from  the  complaint  that  malice  was  a  fact  charged 
and  relied  upon,  and  it  was  necessary  for  appellee  to 
prove  malice,  and  that  the  jury  should  find  that  it  was 
an  element  which  actuated  appellant  in  doing  or  say- 
ing what  she  did.  In  criminal  actions,  where  malice  is 
the  gravamen  of  the  crime,  it  must  be  established  or 
proved  as  any  other  fact.  Like  intent,  it  may  not  be 
susceptible  of  direct  and  positive  proof,  but  the  court 
or  jury  may  find  that  it  existed,  by  reasonable  and 
legitimate  inferences  from  other  proved  and  estab- 
lished facts,  surroundings,  and  circumstances.  So  in 
the  case  ill  hand.  Malice  on  the  part  of  the  appellant 
was  a  material  fact,  and  it  was  necessary  for  the  ap- 
pellee to  prove  it,  and  also  for  the  jury  to  find  it  as  a 
fact. 

When  the  verdict  is  taken  and  construed  as  a  whole, 
we  are  unable  to  see  upon  what  hypothesis  appellant 
can  say  that  the  special  verdict  does  not  find  that  mal- 
ice existed,  on  her  part.  We  have  already  stated  in 
detail,  all  the  facts  found,  and  quoted  literally  a  num- 
ber of  interrogatories  and  answers  wherein  it  is  found, 
in  the  inost  plain  and  explicit  manner,  that  appellant 
acted  maliciously  in  causing  the  separation  of  appel- 
lee and  his  wife.  On  the  other  hand  the  verdict  is 
wholly  silent,  as  showing  that  she  had  any  cause  or 
reason  for  desiring  such  separation.  So  far  as  it  ap- 
pears, both  from  the  record,  and  the  verdict,  appellee 
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was  a  man  of  good  repute,  high  character,  and  in  every 
way  worthy  the  woman  he  married.  The  verdict 
shows  that  he  made  all  reasonable  and  necessary  pro- 
vision for  her,  while  she  was  living  with  him  as  his 
wife,  and  fails  to  show  any  cause  for  the  separation. 

Beason  thirty-five  is  not  a  cause  for  a  new  trial;  but 
if  it  was,  appellant's  contention  could  not  prevail.  In- 
stead of  the  verdict  showing  that  appellee's  wife  left 
him  of  her  own  free  will  and  accord,  it  clearly  shows 
the  contrary,  and  that  she  left  him  because  she  was 
maliciously  and  wrongfully  i>ersuaded  to  do  so  by  ap- 
pellant. 

Marriage  is  the  most  sacred  and  holy  relation 
known  to  Divine  or  human  law.  It  is  an  institution 
ordained  of  God,  sanctioned  by  all  the  nations  of  the 
earth,  recognized  the  world  over  as  the  foundation  of 
society  and  school  of  morals,  and  no  one  has  a  right  to 
destroy  and  disrupt  that  relation,  except  for  good  and 
suflBcient  cause.  It  was  early  declared  in  the  Mosaic 
law  that  a  man  should  leave  his  father  and  mother, 
and  cleave  unto  his  wife,  arid  that  they  should  be  one 
flesh.  The  Great  Teacher  said:  "But  from  the  begin- 
ning of  the  creation,  God  made  them  male  and  female. 
For  this  cause  shall  a  man  leave  his  father  and  mother 
and  cleave  to  his  vnte;  and  they  twain  shall  be  one 
flesh.  What,  therefore,  God  hath  joined  together  let 
no  man  put  asunder." 

It  is  a  recognized  law  in  this  jurisdiction,  and*in  all 
the  states  of  the  Union,  that  a  husband  is  entitled  to 
his  wife's  society,  as  well  as  her  services  and  against 
any  one,  who,  by  abducting  her  or  inducing  her  to 
leave  him,  or  keeping  her  separate  and  apart  from 
him,  deprives  him  of  her  society  and  services,  he  has  a 
right  of  action.    9  Am.  and  Eng.  Ency.  of  Law,  833. 

It  is  clearly  shown  in  the  case  before  us,  that  the  ap- 
pellant did  deprive  appellee  of  the  society  and  services 
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of  his  wife,'  and  caused  her  to  separate  from  him.  For 
so  doing  she  made  herself  liable  to  an  action  for  dam- 
ages, and  every  fact  necessary  to  appellee's  recovery 
having  been  found  in  his  favor,  and  against  appellant, 
and  no  prejudicial  error  appearing  in  the  record,  we 
cannot  disturb  the  judgment. 

We  find  attached  to  and  accompanying  appellant's 
reply  brief,  five  afl3davits,  the  substance  of  which  is 
that,  since  this  appeal  has  been  pending,  appellee's 
wife  has  returned  to  him,  and  that  they  are  now  living 
together.  There  is  also  filed  with  the  record,  an  affida- 
vit of  appellee's  wife,  the  substance  of  which  is  that 
her  mother  subjected  her  to  cruel  treatment,  and  told 
her  that  she  would  have  to  leave  her  home ;  that  she 
wrote  her  husband,  who  was  in  Louisville,  telling  him 
how  her  mother  treated  her,  and  that  she  had  told  her 
that  she  must  leave  home,  and  that  she  intended  to  go 
to  Hartford  City,  Indiana,  and  teach  music;  that 
thereupon  appellee  wrote  to  her  to  come  to  him;  that 
she  went,  and  has  since  lived  with  him. 

Upon  this  showing  appellant  insists  that  the  judg- 
ment should  be  ^^set  aside,  annulled  and  held  for 
naught,"  and  in  support  of  her  insistence  cites  and  re- 
lies upon  Oamer  v.  Gamer,  38  Ind.  139,  and  Stephens  v. 
Stephens^  51  Ind.  542.  Both  of  these  appeals  were  from 
decrees  of  divorce.  Pending  the  appeals,  each  of  the 
appellants  marriefl,  and  it  was  held  that  after  such 
marriage  they  could  not  insist  upon  a  reversal.  In  the 
first  case  the  court  said :  "It  seems  to  be  the  law  that  a 
party  cannot  be  relieved  from  a  judgment  of  divorce 
after  he  has  used  the  privileges  of  the  judgment.  Hav- 
ing availed  himself  of  the  benefits  of  the  decree  or 
judgment  he  must  bear  its  burdens.  This  is,  we  pre- 
sume, upon  the  principle  of  estoppel." 

The  cases  cited  are  not  in  any  sense  analogous  to  the 
one  at  bar,  and  hence  are  not  authority  here. 
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But  there  is  an  additional  and  well  grounded  rea- 
SOU;  why  appellant's  insistence  cannot  prevaiL  The 
affidavits  to  which  we  have  referred,  are  no  part  of  the 
record,  and  we  cannot  consider  the  question  raised  by 
them. 

Judgment  affirmed. 


Opputt  v.  Gowdy,  Administratrix. 

[No.  2,811.    Filed  December  9, 1897.] 

New*  Trial. — CompUiint-^Newly  Discovered  Evidence. — In  an  aotion 
to  obtain  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
the  facts  essential  to  the  validity  of  the  complaint  must  be  aUeged. 
If  any  of  the  essential  elements  of  the  complaint  are  wanting,  thej 
cannot  be  supplied  by  resorting* to  the  evidence  nor  the  pleadings 
in  the  original  casa    pp,  SOB,  SOS. 

Same. — Newly  Discovered  Evidence. — On  the  trial  of  a  suit  on  a  prom- 
issory note,  where  the  answer  was  payment,  a  witness  testified  that 
payee,  in  a  conversation  with  her,  stated  that  he  had  had  a  settle- 
ment with  the  drawer  of  the  note,  and  that  they  were  "square." 
There  was  a  finding  and  judgment  for  plaintiff.  At  a  subsequent 
term  of  court,  defendant  brought  an  action  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  in  that  payee  had  admitted 
that  the  note  had  been  paid.  Held,  that  the  newly  discovered  evi- 
dence was  evidence  of  the  same  kind  as  had  been  offered  at  the 
trial,  and  therefore  cumulative,    pp.  603-607. 

From  the  Rush  Circuit  Court.  Affirmed. 
Smith  &  CamberUj  for  appellant 
W.  A.  Cullen,  W.  H.  Martin  and  J.  D.  Megee^  for 
appellee. 

Robinson,  C.  J. — Appellant  brought  this  action  to 
procure,  because  of  newly  discovered  evidence,  a  new 
trial  of  an  action  in  which  appellee  recovered  a  judg- 
ment against  appellant.  A  demurrer  to  the  complaint 
was  sustained,  which  ruling  is  the  only  error  assigned. 

It  is  well  settled  that  an  application  for  a  new  trial 
made  after  the  close  of  the  term  at  which  the  trial  was 
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had  is  a  new  and  independent  proceeding  and  must  be 
by  complaint.  The  complaint  must  show  by  allega- 
tion what  must  have  been  shown  by  proof.  If  any  of 
the  essential  elements  of  the  complaint  are  wanting 
they  cannot  be  supplied  by  resorting  to  the  evidence 
nor  the  pleadings  in  the  original  case.  The  complaint 
must  contain  in  itself  all  essential  averments.  Davis 
V.  Davis,  145  Ind.  4,  and  cases  cited. 

It  was  necessary  to  plead  the  newly  discovered  evi- 
dence and  the  particular  evidence  on  the  former  trial, 
and  this  is  done  in  the  complaint.  The  newly  discov- 
ered evidence  in  such  case  must  be  of  a  very  material 
and  decisive  character.  It  must  not  be  cumulative,  and 
should  be  such  as  to  render  it  reasonably  certain  that 
another  trial  would  bring  about  a  different  result. 
Ward  V.  Voris,  117  Ind.  368;  Pemherton  v.  Johnaoriy  113 
Ind.  538;  Schnurr  v.  Stults,  119  Ind.  429. 

The  issue  tried  on  the  former  trial  was  whether  the 
note  sued  on  had  been  paid.  The  trial  resulted  in  a 
verdict  and  judgment  for  appellee.  The  newly  discov- 
ered evidence  is  that  the  decedent,  Gordon,  in  Decem- 
ber, 1894,  made  admissions  in  which  he  stated  that  the 
note  had  been  paid.  This  was  the  only  point  upon 
which  there  was  any  controversy  on  the  former  trial. 
A  witness,  Mrs.  Clark,  testified  on  the  former  trial 
that  in  a  conversation  with  Gordon  he  told  her  that 
"they  [Gordon  and  appellant]  had  a  settlement  and 
was  square."  This  was  the  only  evidence  given  of  any 
statement  made  by  Gordon  as  to  the  note  sued  on,  and 
it  is  argued  by  counsel  for  appellee  that  the  newly 
discovered  evidence  is  of  the  same  kind,  and  addressed 
to  the  same  point,  and  is  therefore  cumulative. 

It  has  long  been  well  settled  that  a  new  trial  will 
not  be  granted  because  of  newly  discovered  evidence, 
if  such  evidence  is  merely  cumulative.  Whether  the 
evidence  is  cumulative  is  the  only  question  on  this 
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branch  of  the  case.  In  1  Greenleaf  Evidence,  section 
2,  the  author  says :  "Cumulative  evidence  is  evidence 
of  the  same  kind,  to  the  same  point.  Thus,  if  a  fact  is 
attempted  to  be  proved  by  the  verbal  admission  of  the 
party,  evidence  of  another  verbal  admission  of  the 
same  fact  is  cumulative."  See  Lefever  v.  Johnson,  79 
Ind.  554;  Shirel  v.  Baxter,  71  Ind.  352;  Winsett  v.  SMe, 
57  Ind.  26;  Cox  v.  Harvey ,  53  Ind.  174;  Zouker  v.  Wiest, 
42  Ind.  169;  where  the  above  definition  has  been  ap- 
proved. 

Mrs.  Clark  testified  that  some  time  in  Decembei", 
1894,  she  and  Gordon  went  to  appellant's  house,  and 
Gordon  and  appellant  had  a  settlement;  that  at  that 
time  Gordon  took  with  him  a  paper  which  witnesa 
thought  to  be  a  note;  that  Gordon  gave  appellant  his 
note  and  appellant  gave  him  some  money;  that  the 
note  was  then  thrown  in  the  stove  and  burned;  that 
after  this  transaction  in  December,  witness  had  a  con- 
versation with  Gordon  about  the  condition  of  the  ac- 
count between  him  and  appellant,  ^nd  when  asked  to 
state  what  Gordon  said  upon  that  subject,  the  witness 
answered,  "Well,  he  just  said  him  and  Frank  [appel- 
lant] was  square,  was  all  I  ever  heard  him  say  about 
it;  he  told  me  him  and  Frank  was  square  now."  The 
newly  discovered  evidence  consists  of  admissions 
made  by  Gordon  in  December,  1894,  that  the  f  1,000.00 
note  he  held  against  appellant  had  been  paid. 

On  the  trial,  the  statements  made  by  Gordon  which 
were  given  in  evidence  by  appellant's  witness,  were, 
in  effect,  an  admission  that  appellant  owed  him  noth- 
ing. The  newly  discovered  evidence  consists  of  admis- 
sions made  by  Gordon  that  appellant  had  paid  the  par- 
ticular note  in  controversy.  In  Hines^y.  Driver,  100 
Ind.  315,  the  court  said:  "We  have  shown  that 
throughout  all  our  cases  one  controlling  principle 
runs,  and  that  is,  that  evidence  of  the  same  kind  to  the 
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same  point  is  cumulative,  and  evidence  of  verbal  ad- 
missions is  of  the  same  kind  when  other  verbal  admis- 
sions to  the  same  point  were  proved  on  the  trial,  but 
tl^at  evidence  to  the  same  point  is  not  cumulative 
when  it  is  of  a  different  kind  or  class/^ 

Counsel  for  appellant  cite  Humphries  v.  Adminis- 
irators  of  Marshall,  12  Ind.  609;  Humphreys  v.  Klick,  49 
Ind.  189;  Rains  v.  Ballow,  54  Ind.  79;  Kochel  v.  Bartletty 
88  Ind.  237,  as  sustaining  their  view  that  the  newly 
discovered  evidence  is  not  cumulative.  In  Humphries 
V.  Administrators  of  Marshall,  supra,  suit  was  brought 
on  a  note;  appellees  filed  a  verified  answer  denying 
the  execution  of  the  note  by  the  decedent.  The  only 
evidence  given  was  the  opinion  of  the  witnesses  as  to 
the  handwriting  of  the  decedent.  The  newly  discov- 
ered evidence  involved  no  opinion  whatever,  but 
showed  an  "admission  by  decedent,  by  his  action  and 
conduct,  of  the  making  of  the  note."  It  was  held  that 
the  evidence  was  not  cumulative,  and  that  while  it  all 
tended  to  the  same  point,  viz :  the  making  of  the  note 
by  decedent,  the  new  evidence  was  totally  different  in 
kind. 

In  Humphreys  v.  Klick,  supra,  appellees  recovered 
judgment  against  appellant  for  negligence  in  failing 
to  use  proper  diligence  in  the  collection  of  a  note  ex- 
ecuted by  one  Quine  and  placed  in  appellant^s  hands 
for  collection.  On  the  trial,  Humphreys  testified  that 
Quine  was  in  failing  circumstances  and  was  a  greater 
part  of  the  time  in  Ohio,  and  that  when  Klick  gave 
him  the  note  he  told  him  not  to  sue  on  it,  but  to  see 
Quine  when  he  came  out  from  Ohio  and  ask  him  for 
the  money,  saying  that  he  did  not  want  to  make  any 
costs  upon  it  against  Quine.  A  part  of  the  newly  dis- 
covered evidence  was  that  Klick  informed  the  witness, 
Quine,  that  he  had  left  the  note  with  Humphreys,  but 
had  not  authorized  him  to  sue  on  it,  and  did  not  intend 
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to  sue  on  it  himself;  but  had  left  it  with  Humphreys 
for  convenience,  and  that  Klick  frequently  called  on 
witness  and  demanded  payment  of  the  note.  It  was 
held  that  this  evidence  was  not  cumulative,  for  wliile 
it  was  directed  to  the  same  point,  it  was  altogether 
different  in  kind. 

In  Rains  v.  Ballow,  aupray  a  balance  due  on  account 
was  in  controversy,  and,  among  other  things,  a  differ- 
ence between  the  parties  as  to  the  aggregate  amount 
of  money  paid  by  Rains  to  Ballow.  Rains  testified  on 
the  trial,  that  in  June,  1872,  he,  at  one  time,  paid  Bal- 
low forty  dollars  in  money.  This  was  denied  by  Bal- 
low. The  newly  discovered  evidence  consisted  of  a 
statement  made  by  Ballow  in  June,  1872,  in  which 
Ballow  said  to  witness  Fowler,  "I  have  just  got  forty 
dollars  from  Rains  [appellant].  I  had  to  pay  Bursott 
twenty-five  dollars  of  it,  and  I  have  a  bill  to  pay  at 
Pittsboro,  and  that  will  about  clean  me  out."  This 
evidence  was  held  not  cumulative.  It  was  evidence  to 
the  same  point,  but  not  of  the  same  kind. 

In  Kochel  v.  Bartlett,  supra,  suit  was  brought  by  ap- 
pellant against  appellee  for  seduction  under  promise 
of  marriage;  appellant  testified  at  the  trial  that  in 
January,  1880,  under  assurances  of  an  early  marriage 
and  complete  protection,  appellee  had  sexual  inter- 
course with  her,  from  which  she  became  pregnant; 
that  she  afterward  made  her  condition  known  to  ap- 
pellee, but  he  refused  to  marry  her;  she  also  testified 
to  several  conversations  with  appellee  on  the  alleged 
subject  of  their  approaching  marriage,  during  the 
summer  and  fall  of  1879;  also  what  was  said  at  some 
interviews  with  him  after  their  sexual  intercourse,  as 
well  as  after  her  condition  of  pregnancy  became 
known.  All  this  was  denied  by  appellee,  and  he, 
further  testified  that  he  had  never  talked  to  her  on 
the  subject  of  marriage.    The  newly  discovered  evi- 
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dence  was  that  in  the  latter  part  of  August,  1879,  the 
witness  overheard  a  conversation  between  appellant 
and  appellee  to  the  effect  that  appellant  wanted  that 
they  should  get  married  that  fall,  to  which  appellee 
responded  that  he  did  not  wish  to  get  married  so  soon 
after  his  mother's  death ;  that  he  would  prefer  to  wait 
till  spring;  that  in  February,  1880,  he  overheard  an- 
other conversation  between  the  parties  in  which  ap- 
pellee said,  "We  must  not  do  what  we  have  done  any 
more,  if  anything  happens  wrong  to  you  we  will  get 
married  and  go  out  to  Iowa  this  summer;"  that  a  few 
days  after  that  he  overheard  them  both  saying  some- 
thing about  getting  married;  that  witness  asked  ap- 
pellee if  appellant  was  not  talking  of  going  to  Iowa 
with  him,  to  which  he  answered  that  jshe  was  going  to 
fix  up  some  clothes,  get  ready  and  go  out  to  Iowa  with 
him,  he  to  visit  his  uncle,  and  she  her  uncle  there.  It 
was  held  that  this  evidence  was  not  cumulative,  that 
what  appellant  said  in  reference  to  conversations 
with,  and  promises  and  assurances  from  appellee, 
were  merely  incidental  to  the  substantial  facts  testi- 
fied to  by  her,  and  were  more  in  the  nature  of  a  part 
of  the  res  gestae  than  of  admissions  in  the  cause. 

In  the  case  at  bar,  the  evidence  given  on  the  trial 
must  be  considered  an  admission  on  the  part  of  Gor- 
don that  appellant  had  paid  him  what  he  owed.  It  is 
true,  the  statement  made  no  mention  of  the  particular 
note,  but  the  effect  of  the  admission  was  that  he  and 
appellant  had  settled  their  accounts,  and  that  he  at 
the  time  held  no  evidences  of  indebtedness  of  any  kind 
against  appellant.  We  think  the  newly  discovered 
evidence  is  not  only  evidence  to  the  same  point,  but 
is  evidence  of  the  same  kind,  and  is  therefore  cumu- 
lative. 

Without  determining  the  question  whether  the  com- 
plaint shows  suflRcient  diligence  in  not  discovering 
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the  evidence  before  the  trial,  we  are  clear  that  the 
demurrer    was    properly    sustained    for    the    defect 
pointed  out  above.    Judgment  affirmed. 
Henley,  J.,  took  no  part  in  this  decision. 


The  State  v.  Mathis. 

[No.  2,506.    FUed  December  9,  1897.] 

Intoxioatinq  Liquors.— fi^oZes  Under  License  Issued  by  United  Staiet, 
— Maintenance  of  Screens  on  Sunday, — SUUute  Construed. — ^A  per- 
son who  sells  intoxicating  liquors  under  and  by  authoiltj  of  a 
license  from  the  United  States  is  amenable  to  section  4  of  the  act  of 
March  11, 1895,  providing  that,  during  the  days  and  hours  when  the 
sales  of  intoxicating  liquors  are  prohibited  by  law,  the  room  in 
which  such  liquors  are  sold  as  a  beverage  shaU  be  so  arranged  that 
the  whole  of  the  interior  may  be  viewed  from  the  street  or  highway 
on  which  the  same  is  situated. 

From  the  Warren  Circuit  Court.  Reversed. 

W.  A.  Ketchamy  Attorney-General,  T.  S,  Cravens j 
Merrill  Moores  and  J.  W.  Brissey,  for  State. 

J.  F.  Hanly,  W.  B.  Wood,  W.  P.  Rhodes,  R. 
Braden  and  H.  D.  Billings,  for  appellee. 

Comstock,  J. — ^This  was  a  prosecution  under  the 
"act  to  better  regulate  and  restrict  the  sale  of  intox- 
icating, spirituous,  vinous  and  malt  liquors,"  etc.,  ap- 
proved March  11,  1895.  Sections  7634-7641,  Thorn- 
ton's R  S.  1897  (Acts  1895,  p.  248). 

The  indictment  charged  "that  on  the  21st  day  of 
June,  1896,  at  the  county  of  Warren,  and  the  State  of 
Indiana,  Samuel  B.  Mathis,  being  then  and  there  the 
owner  and  proprietor  of  a  room  on  the  first  floor,  sit- 
uate on  town  lot  number  19,  in  William  Kent's  addi- 
tion to  the  town  of  Williamsport,  in  said  county  and 
State;  which  said  room  was  then  and  there  located 
and  fronted  upon  a  certain  public  street,  being  then 
and  there  known  as  Monroe  street,  in  which  said  room 
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intoxicating  liquors  were  then  and  there  sold  by  the 
said  Mathis,  under  and  by  virtue  of  the  laws  of  the 
United  States^  to  be  used  ttnd  drunk  as  a  beverage  and 
to  persons  not  then  and  there  holding  a  prescription 
from  a  regular  physician,  did  then  and  there  unlaw- 
fully maintain  such  room  in  such  manner,  that  by 
screens,  blinds,  and  obstructions,  then  and  there  un- 
lawfully placed,  arranged,  erected,  and  maintained  by 
said  Mathis,  in  such  manner  as  to  and  did  prevent  the 
entire  view  of  the  interior  of  said  room  from  any  and 
all  points  on  said  street,  said  day  being  the  first  day  of 
the  week,  commonly  called  Sunday/^ 

The  indictment  was  returned  November  6,  1896. 
The  trial  court  sustained  defendant's  motion  to  quash 
the  indictment.  The  State  appeals,  assigning  as  error 
the  judgment  of  the  court  quashing  the  indictment. 
The  indictment  charges  a  violation  of  section  4  of  the 
above  act.  Said  section  reads  as  follows:  "Any  room 
where  intoxicating  liquors  are  sold  by  virtue  of  a 
license  issued  under  the  law  of  the  State  of  Indiana 
for  the  sale  of  spirituous,  vinou^^  malt  or  other  intox- 
icating liquors  in  less  quantities  than  a  quart  at  a 
time,  with  permission  to  drink  the  same  upon  the 
premises,  shall  be  situated  upon  the  ground  floor  or 
basement  of  the  building  where  the  same  are  sold,  and 
in  a  room  fronting  the  street  or  highway  upon  which 
such  building  is  situated,  and  said  room  shall  be  so 
arranged,  either  with  a  window  or  glass  door,  as  that 
the  whole  of  said  room  may  be  in  view  from  the  street 
or  highway,  and  no  blinds,  screens  or  obstructions  to 
the  view  shall  be  arranged,  erected  or  placed  so  as  to 
prevent  the  entire  view  of  said  room  from  the  street  or 
highway  upon  which  the  same  is  situated  during  such 
days  and  hours  when  the  sales  of  such  liquors  are  pro- 
hibited by  law.  Upon  conviction  for  the  violation  of 
Vol.  18—89 
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this  or  either  of  the  foregoing  sections  of  this  act  the 
defendant  shall  be  fined  in  any  sum  not  less  than 
flO.OO  nor  more  than  f lOO.OO,  to  which  may  be  added 
imprisonment  in  the  county  jail  not  exceeding  ninety 
days,  and  in  case  of  the  conviction  for  the  second  of- 
fense, either  upon  a  plea  of  guilty  or  conviction  upon 
trial  thereof,  in  any  circuit,  superior,  criminal,  justice 
or  police  court  of  Indiana,  as  a  part  of  the  judgment 
the  court  may  make  an  order  revoking  the  license  of 
the  person  convicted,  which  said  judgment  shall  have 
the  effect  to  completely  annul  and  set  aside  such 
license,  and  all  privileges  and  rights  under  the  same. 
And  upon  the  third  conviction  or  plea  of  guilty  en- 
tered, the  court  rendering  judgment  thereon  shall  an- 
nul and  set  aside  such  license  and  all  privileges  and 
rights  under  the  same."  Section  7636,  Thornton's  R 
S.  1897. 

Appellee  insists  that  the  indictment  does  not  charge 
a  public  offense;  that  section  4  of  said  act  is  not  ap- 
plicable to  the  business  or  establishment  described  in 
the  indictment,  but  only  applies  to  persons  who  hold 
and  do  business  by  virtue  of  licenses  issued  under  the 
law  of  the  State  of  Indiana. 

Section  10  of  said  act  of  1895,  reads,  "all  the  pro- 
visions of  this  act  shall  apply  to  persons,  places  and 
sales  of  spirituous,  vinous,  malt  and  other  intoxicating 
liquors,  whether  conducted  under  the  law  of  the  State 
of  Indiana  licensing,  regulating  and  restricting  the 
sales  of  such  liquors  to  be  used  as  a  beverage,  or  by 
virtue  of  any  laws  of  the  United  States;  except  as  to 
the  provisions  for  obtaining,  revoking  and  remonstra- 
ting against  license,  which  apply  only  to  proceedings 
under  the  laws  of  the  State  of  Indiana:  Provided,  That 
this  section  shall  not  apply  to  persons  who  hold  a  pre- 
scription from  a  reputable  physician  for  any  drugs  or 
medicines,  or  to  any  person  selling  the  same."   Section 
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7641,  Thornton's  R.  S.  1897.  This  section  makes  the 
provisions  of  the  law  (with  the  exceptions  specified) 
apply  to  sales  of  intoxicating  liquors,  whether  such 
sales  are  made  by  the  authority  of  the  laws  of  the 
United  States  or  of  the  State  of  Indiana.  , 

The  indictment  charges  that  intoxicating  liquors 
were  sold  by  virtue  of  the  laws  of  the  United  States 
(section  3252,  R.  S.  JJ.  S.  1878),  and  section  3244  as 
amended  by  act  of  March  1,  1879  (Supp.  R.  S.  U.  S. 
[2d  ed],  p.  228),  contemplate  the  licensing  and  restrict- 
ing of  the  sale  of  intoxicating  liquors.  A  fee  is  charged 
and  a  license  issued  to  those  who  pay  for  the  privilege. 
A  permit  to  sell  intoxicating  liquor  is  a  license,  and 
any  one  who  sells  liquors  under  the  license  of  the 
United  States  is  amenable  to  all  the  provisions  of  the 
act  of  1895,  excepting  those  relating  to  obtaining,  re- 
voking, and  remonstrating  against  licenses.  See,  State 
V.  Oerhurdty  145  Ind.  439;  Nelson  v.  State^  17  Ind.  App. 
403. 

In  enacting  section  10,  the  General  Assembly  must 
have  had  in  mind  the  federal  statute  on  this  subject, 
and  it  was  the  evident  purpose  to  require  persons  who 
sell  liquors  under  the  authority  of  the  general  govern- 
ment to  comply  with  the  State  law. 

Section  2194,  Burns'  R.  S.  1894  (2098,  Horner's  R.  S. 
1896),  reads  as  follows:  "Whoever  shall  sell,  barter, 
or  give  away  to  be  drunk  as  a  beverage,  any  spirituous, 
vinous,  malt  or  other  intoxicating  liquor,  upon  Sun- 
day, ♦  •  ♦  shall  be  fined  in  any  sum  not  more  than 
fifty  dollars  nor  less  than  ten  dollars,"  etc. 

It  is  a  violation  of  law  to  sell  intoxicating  liquor 
on  Sunday  to  be  drunk  as  a  beverage,  without  refer- 
ence to  the  place,  to  the  person  by  whom  sold,  or  place 
where,  or  the  quantity  sold. 

An  indictment  will  lie  for  selling  intoxicating  liquor 
on  Sunday  to  be  drunk  as  a  beverage;  and  under  said 
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act  of  1895^  an  indictment  will  lie  for  maintaining 
screens  at  a  time  when  the  sale  of  intoxicating  liquors 
is  unlawful. 

The  indictment  charges  that  the  screens  were  main- 
tained on  Sunday.  There  is  nothing  in  the  section 
limiiting  its  application  to  retail  or  wholesale  dealers. 

The  motion  to  quash  should  have  been  overruled. 
The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


HiNESLEY  V.  Sheets. 

[No.  2,833.    Filed  December  10,  1897.] 

Slander. — Camplaint^Slanderaua  Words  Charged.^Suffieieneif,'' 
Where  the  words  charged  in  a  complaint  for  slander  do  not  consti- 
tute a  crime,  and  are  not  actionable  per  se,  but  the  complaint  aveis 
that  defendant  meant  and  charged  by  the  speaking  of  such  words 
that  plaintiff  was  guilty  of  the  crime  of  larceny,  and  that  plaintiff  had 
feloniously  taken,  stolen,  and  carried  away  the  goods  and  chattok 
of  defendant,  and  that  the  persons  so  hearing  such  words  under- 
stood defendant  so  to  mean,  such  averments  render  the  complaint 
sufficient,    pp,  612-615. 

Appkal  and  EIrbob.— JB^iTidence. — Beoord. — It  must  affirmatlTely  i^ 
pear  from  the  record  that  the  longhand  manuscript  of  the  evideaoe 
was  filed  in  the  clerk's  office  prior  to  its  incorporation  in  the  bill  of 
exceptions,    p.  615. 

From  the  Benton  Circuit  Court.  Affirmed. 

J.  B.  Milner  and  Bryan  &  Randolph^  for  appellant 

Owen  E.  Brumbaugh  and  Joseph  CombSj  for  ap- 
pellee. 

Henley,  J. — ^This  was  an  action  for  slander,  brought 
by  appellee  against  appellant.  The  complaint  was  in 
six  paragraphs.  There  was  a  trial  by  jury,  and  a  Te^ 
diet  and  judgment  in  favor  of  appellee.  Appellant's 
motion  for  a  new  trial  was  overruled.  The  assignment 
of  error  filed  in  this  court  questions  the  ruling  of  the 
lower  court  upon  the  sufficiency  of  each  paragraph  of 
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the  complaint  and  the  ruling  on  the  motion  for  a  new 
trial. 

Appellant^s  counsel  direct  their  argument  to  the 
first  and  third  paragraphs  of  the  complaint.  These 
paragraphs  are  almost  identical;  they  are  so  nearly 
alike  that  if  one  is  good  as  against  a  demurrer,  they  are 
both  good;  if  one  is  bad,  they  are  both  bad.  The  ma- 
terial part  of  the  first  paragraph  of  complaint  is  as 
follows:  "That  on  or  about  the  14th  day  of  July,  1894, 
the  said  defendant,  in  a  certain  discourse  by  him  had 
in  the  presence  and  hearing  of  Charles  Gerard  and 
divers  other  persons,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  this  plaintiff  the  fol- 
lowing false,  scandalous,  defamatory,  and  slanderous 
words  and  language,  that  is  to  say:  'I  know  that 
Sheets  (meaning  plaintiff,  who  was  then  a  tenant  on  a 
farm  owned  by  defendant  and  had  grown  a  crop  of 
wheat  thereon)  took  wheat  that  did  not  belong  to  him.' 
*I  know  that  Sheets  (meaning  plaintiff)  has  taken 
wheat  that  does  not  belong  to  him.'  *I  saw  the  wagon 
go  across  the  field  again,  and  I  know  that  Sheets 
(meaning  plaintiff,  who  was  then  a  tenant  on  defend- 
ant's land  and  had  grown  a  crop  of  wheat  thereon,  and 
was  at  said  time  engaged  in  threshing  said  wheat)  has 
took  wheat  that  did  not  belong  to  him.'  Then  and 
there  and  thereby  meaning  and  charging,  and  was  un- 
derstood by  said  Gerard  and  divers  other  persons  then 
present  to  mean  and  charge  that  said  plaintiff  had 
feloniously  stolen,  taken,  and  hauled  away  of  the  per- 
sonal goods  and  chattels  of  said  defendant  one  load  of 
wheat,  and  was  guilty  of  the  crime  of  larceny.  Where- 
fore," etc. 

The  sufficiency  of  this  complaint  must  be  consid- 
ered without  reference  to  the  evidence  adduced  upon 
the  trial.  We  do  not  believe  that  the  words  charged 
are  actionable  per  «€.  Appellee  might  have  taken  wheat 
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that  did  not  belong  to  him  without  committing  a 
crime;  he  might  have  taken  it  with  the  permission 
and  consent  of  the  owner,  and  the  mere  allegation  of 
the  words  spoken  as  stated  in  the  complaint  without 
the  colloquium  and  innuendo  would  be  insufficient.    In 
the  complaint,  however,  it  is  distinctly  averred  that 
appellant  meant  and  charged  by  the  speaking  of  said 
words  that  appellee  T^as  guilty  of  the  crime  of  larceny, 
and  that  appellee  had  feloniously  taken,  stolen,  and 
carried  away  the  goods  and  chattels  the  property  of 
appellant,  and  that  the  persons  so  hearing  the  words, 
understood  appellant  so  to  mean.     We  think  each 
paragraph  of  complaint  in  the  cause  was  sufficient 
In  the  case  of  Harrison  v.  Manship,  120  Ind.  43,  relied 
upon  in  part  by  appellant,  the  words  charged  were  as 
follows:    "That  he  (meaning  plaintiff)  took  and  drove 
off  his  ducks  and  sold  them;  that  he  (meaning  plain- 
tiff) drove  his  (meaning  defendant's)  ducks  off  and 
sold  them;  that  he  (meaning  plaintiff)  drove  his  (mean- 
ing defendant's)  ducks  off  and  sold  them,  and  if  he 
(meaning  plaintiff)  was  so  mean  as  to  drive  his  (mean- 
ing defendant's)  ducks  off  and  sell  them  that  he  (mean- 
ing plaintiff)  could  have  them ;  that  Allen  C.  Harrison 
drove  his  (meaning  defendant's)  ducks  off  and  sold 
them;  all  of  which  charges  were  false  and  slanderous, 
whereby  the  plaintiff's  character  was  brought  into 
great  and  manifest  and  public  scandal  and  disgrace, 
and  he  was  damaged,"  etc.  The  question  in  this  case, 
as  here,  came  up  on  the  sufficiency  of  the  complaint, 
and  Coffey,  J.,  delivering  the  opinion  of  the  court,  said. 
"There  is  no  colloquium  or  innuendo  laid  in  this  com- 
plaint.  We  have  simply  the  words  *he  drove  off  my 
ducks  and  sold  them,'  without  any  averment  as  to  the 
circumstances  under  which  the  words  were  spoken,  or 
as  to  the  sense  in  which  they  were  used,  or  as  to 
how   they   were   understood.    The   simple   question, 
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therefore,  for  our  determination  is,  do  the  words 
charged  to  have  been  spoken  import  the  commission 
of  a  crime?  We  do  not  think  they  do.  The  verbs  used 
are  *take,'  drive,^  and  *sell,"  all  of  which  in  their  usual 
sense  denote  innocent  action. 

"Had  the  appellant  averred  any  extrinsic  facts  tend- 
ing to  show  the  commission  of  a  crime,  and  had  in  any 
manner,  by  averment,  connected  the  speaking  of  the 
words  charged  in  the  complaint  with  the  commission 
of  such  crime,  no  matter  how  defective  such  aver- 
ments, the  complaint  would  have  been  good  after  ver- 
•dict ;  but  here,  as  we  have  seen,  there  is  a  total  absence 
of  any  averment  that  a  crime  had  been  committed." 

We  are  of  the  opinion  that  the  case  cited  and  quoted 
from  does  not  aid  appellant,  but  is  strongly  against 
his  contention. 

The  other  alleged  errors  of  the  lower  court  arise  out 
of  the  overruling  of  appellant's  motion  for  a  new  trial, 
and  depend  for  their  solution  upon  the  evidence.  It  is 
contended  by  counsel  for  appellee,  that  the  evidence  is 
not  properly  in  the  record.  The  longhand  manuscript 
of  the  evidence  was  filed  in  the  clerk's  office  upon  the 
same  day  that  the  bill  of  exceptions  was  approved  by 
the  trial  judge  and  filed  in  the  clerk's  office.  It  is  no- 
where made  to  affirmatively  appear  by  the  record  that 
the  longhand  transcript  of  the  evidence  was  filed  in 
the  clerk's  office  prior  to  its  incorporation  in  the  bill 
of  exceptions.  It  is  imperative  that  the  record  should 
so  show.  It  is  not  enough  that  the  record  shows  the 
filing  to  have  been  on  the  same  day.  Manley  v.  Felty, 
146  Ind.  194;  Hamrtckj  Tr.y  v.  Loringj  147  Ind. 
229;  Rogers  v.  Eich^  146  Ind.  236;  Marvin  v.  Soger ^ 
145  Ind.  261;  DeHart  v.  Board,  etc.,  143  Ind.  363; 
section  1476,  Bums'  B.  S.  1894  (1410,  Horner's  B.  S. 
1896). 
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The  above  are  but  few  of  the  large  number  of  recent 
decisions  upon  this  point  of  practice. 

We  And  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed.    Judgment  affirmed. 


Parker  Land  and  iMPROVEifENT  Company  v.  Reddick. 

[No.  2,299.    Filed  Oct.  7, 1897.    Rehearing  denied  Dea  10,  1897.] 

Mbchanio's  Luen* — Foreclogure. — Complaint. — A  oomplaint  for  wort 
and  labor  performed  and  material  furnished  in  the  erectioii  of  a 
structure,  and  for  the  f oreolosure  of  a  mechanic's  lien,  whic^  fafls 
to  allege  4pecificaUy  what  was  constructed,  is  sufficient  on  demur- 
rer, where  there  is  filed  with,  and  made  a  part  of  the  oomplaint  tf 
biU  of  particulars  setting  forth  the  amount  of  material  furnished 
and  the  labor  performed.    pp>  617,  618. 

Plbaddvo. — HarwiesB  Error. — It  is  harmless  error  to  sustain  a  demur- 
rer to  an  argumentative  denial  which  is  pleaded  with  a  general 
deniaL    p.  618 

Hbohanxo's  'Lass.'^LaTge  Tank  a  Fixture.— A  tank  of  250  barrels 
capacity,  placed  upon  a  foundation  of  earth  and  lumber,  on  the 
purchaser's  land,  will  be  presumed  to  be  a  permanent  accession 
to  the  land ;  and  where  tiie  parts  of  -the  tank  were  nuule  at  the 
builder's  shop,  then  shipped  to  the  place  of  erection  as  materisl, 
and  put  together  with  oakum,  pitch,  and  hoops,  the  builder  will  be 
entitled  to  a  mechanic's  lien.    pp.  618,  619. 

From  the  Randolph  Circuit  Court.    Affirmed. 

a.  H.  Ward,  J.  W.  Newton  and  W.  G.  Perry,  for 
appellant. 

O.  D.  Williamson,  tor  appellee. 

Robinson,  J. — ^The  agreed  statement  of  facts  in  this 
case,  was,  in  substance,  as  follows:  Appellee,  Red- 
dick, on  January  1, 1896,  was  engaged  in  the  manufac- 
ture and  sale  of  wooden  tanks  at  Montpelier,  Indiana, 
where  he  operated  a  shop  for  such  purposes.  In  the 
manufacture  of  large  tanks  all  the  parts  used  are  com- 
pleted ready  to  put  together  at  said  shop,  except  mak- 
ing the  iron  hoops,  and  are  shipped  to  the  point  as  ma- 
terial, and  when  received  at  the  place  of  use  the  tank 


NOVEMBER  TERM,  1897— Vol.  18.        617 

Parker  Land  and  ImproTement  Company  v,  ReddiolL 

is  put  together  with  the  use  of  oakum  and  pitch,  and 
hoops  are  made  and  placed  thereon;  on  January  14; 
1896,  the  appellant,  through  an  agent,  purchased  a 
tank  complete  for  the  sum  of  f 90.00,  complete  on  the 
ground  at  Parker  City,  and  agreed  to  pay  said  sum 
therefor;  that  pursuant  to  such  purchase,  appellee 
shipped  one  two-hundred-and-fifty-barrel  tank  com- 
plete, "except  setting  up  and  hooping,  to  wit:  500  feet, 
Norway  lumber,  worth  18.50;  850  cypress,  f 29.70 ;  233 
pine  flooring,  |4.40;  30  Norway,  90.42;  378  pounds  hoop 
iron,  $9.45;  1  tank  bolt,  $0.35;  5  pounds  nails,  $0.15; 
5  pounds  oakum,  $0.40;  15  pounds  pitch,  $0.25."  All  of 
said  material  was  prepared  at  appellee's  said  shop,  ex- 
cept the  hoop  iron,  which  was  cut  and  riveted  at  Par- 
ker City,  and  all  said  material  was  used  in  the  con- 
struction of  said  tank;  that  appellee  sent  a  man  to 
place  said  tank  on  appellant's  land,  which  is  de- 
scribed, and  paid  him  for  the  work,  and  that  the  tank 
was  placed  on  said  land  by  appellee  upon  a  board  plat- 
form laid  upon  a  grade  of  earth  by  appellee;  that  ap- 
pellee filed  his  notice  of  his  intention  to  hold  a  lien 
upon  said  real  estate  and  tank  on  the  11th  day  of 
March,  1896,  which  notice  was  recorded;  that  appel- 
lant has  not  paid  for  the  tank,  and  that  a  reasonable 
attorney  fee  is  ten  dollars. 

Judgment  was  rendered  in  appellee's  favor  for 
$102.70,  and  a  decree  of  foreclosure  of  the  mechanic's 
lien. 

The  complaint  seeks  to  recover  for  work  and  labor 
performed  and  material  furnished  in  the  construction 
of  the  structure,  and  it  is  argued  that  the  demurrer  to 
the  complaint  should  have  been  sustained  because  of 
the  failure  to  allege  specifically  what  was  constructed. 
Filed  with  the  complaint  is  a  bill  of  particulars  set- 
ting forth  the  amount  of  material  furnished,  and  the 
work  and  labor  done,  and  also  the  notice  of  an  in- 
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tentidn  to  hold  a  lien.  These  are  made  a  part  of  the 
complaint.  The  word  used  in  the  pleading  is  used  in 
the  mechanic's  lien  statute,  and  if  the  complaint  was 
not  suflBciently  specific  a  motion  to  have  it  made  more 
specific  should  have  been  filed.  (Construing  the  com- 
plaint and  the  exhibits  together,  we  think  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  demurrer  was  properly  overruled. 

In  the  second  paragraph  of  answer  it  was  alleged, 
that  appellee  was  engaged  in  the  manufacture  of 
wooden  tanks  at  his  factory  as  articles  of  merchandise 
and  commerce,  and  selling  them  as  such  in  a  finished 
condition  to  the  general  trade;  admits  the  purchase  of 
the  tank  as  alleged  in  the  complaint  and  at  the  price 
therein  named;  that  after  the  purchase  of  the  tank  it 
was  "knocked  down''  and  shipped  as  lumber  to  ap- 
pellant; that  it  is  the  same  tank  mentioned  in  the  bill 
of  particulars  filed  with  the  complaint;  that  appellant 
did  not  purchase  any  materials  whatever  from  appel- 
lee; that  appellant  is  indebted  to  appellee  for  the  tank, 
but  denies  his  right  to  a  lien. 

This  paragraph  of  answer  could  be  good  only  as  an 
argumentative  denial,  and  as  it  was  pleaded  with  the 
general  denial  there  was  no  error  in  sustaining  the 
demurrer.    Mays  v.  Hedges^  79  Ind.  288. 

Appellant  argues  that  under  the  agreed  facts  appel- 
lee does  not  show  himself  to  be  within  the  provisions 
of  the  mechanic's  lien  law.  With  this  view  we  cannot 
agree.  Appellant's  argument  that  it  is  not  shown  that 
the  tank  was-  a  fixture  because  it  appears  that  the 
tank  was  set  up  on  said  real  estate  upon  a  board  plat- 
form laid  upon  a  grade  of  earth,  might  be  used  with 
the  same  force  concerning  a  frame  house  set  on  blocks. 
From  the  various  items  set  out  in  the  agreed  state  of 
facts  it  is  evident  the  tank  was  not  in  a  completed  con- 
dition when  it  was  shipped,  but  that  some  of  its  parts 
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had  been  shaped  at  the  factory,  and  that  the  tank 
never  was  completed,  and  never  became  a  structure 
until  it  had  been  shipped  to  appellant  and  placed  on 
the  real  estate.  The  facts  show  that  in  making  large 
tanks  the  parts  were  completed  at  the  shop  ready  to 
be  put  together,  and  were  shipped  to  the  point  to  be 
used  as  material,  and  that  they  were  there  put  to- 
gether with  oakum,  pitch,  and  hoops. 

It  is  contended  that  it  is  not  shown  that  the  tank 
became  a  fixture  and  a  part  of  the  real  estate.  But 
the  fact  that  the  tank  was  of  the  capacity  of  two  hun- 
dred and  fifty  barrels;  that  it  was  placed  upon,  a 
foundation  built  expressly  for  it  out  of  earth  and  lum- 
ber, and  that  the  purchaser  placed  it  on  his  own  land, 
leads  to  the  presumption  that  appellant  intended  to 
make  the  tank  a  permanent  accession  to  the  land. 

In  the  case  of  Binkley  v.  Forkner,  111  Ind.  176,  the 
court,  by  Mitchell,  J.,  said:  "The  united  application 
of  these  requisites  is  regarded  as  the  true  criterion  on 
an  immovable  fixture:  (1)  Real  or  constructive  an- 
nexation of  the  article  in  question  to  the  freehold.  (2) 
Appropriation  or  adaptation  to  the  use  or  purpose  of 
that  part  of  the  realty  with  which  it  is  connected.  (3) 
The  intention  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the  free- 
hold.'^ Ewell,  Fixtures,  21;  Tyler,  Fixtures,  114;  Ham 
ilton  V.  Huntley^  78  Ind.  521. 

C!ounsel  cite  the  case  of  Gaulfield  v.  Polk,  17  Ind. 
App.  429,  in  support  of  their  views.  That  case  in  no 
way  limits  the  right  of  a  contractor  or  material  man  to 
a  lien,  but  upon  the  particular  facts  of  that  case  it 
was  held  that  our  statute  makes  no  provision  for  a 
lien  in  favor  of  one  who  simply  sells  materials  to  an- 
other who  is  himself  but  a  material  man. 

In  the  case  at  bar,  the  agreed  facts  clearly  show  that 
appellee  had  furnished  material  and  had  performed 


620        APPELLATE  COURT  OF  INDIANA, 

Courtney  et  al.  t?.  Clinton,  by  Next  Friend. 


work  and  labor  entitling  him  to  a  lien  under  the 
statute. 

It  is  argued  that  the  amount  of  the  recovery  is  too 
large.  The  amount  of  the  judgment  rendered  includes 
the  price  to  be  paid  for  the  tank,  with  interest,  and 
flO.OO  attorney's  fees  as  agreed  upon.  It  is  not 
claimed  that  the  amount  allowed  as  interest  is  too 
large.  We  find  no  error  in  the  record  for  which  the 
judgment  should  be  reversed. 

tTudgment  affirmed. 

Wiley,  C.  J.,  took  no  part  in  this  decision. 


Courtney  et  al.  v.  Clinton,  by  Next  Friend. 

[No.  2,155.     Filed  December  14,  1897.] 

Damaobs. — Measure  Of. — Torts, — In  an  action  in  tort  for  damages, 
the  amount  of  recovery,  in  the  absence  of  malice,  is  the  actual 
damages  sustained,  including  physical  pain  and  suffering,  and  ex- 
pense incurred  incident  to  the  injury,    p.  6$£, 

Judgments. — Torts. — ATnount  of  Recovery. — Reversal. — The  appel- 
late tribunal  will  not  interfere  with  the  verdict  of  a  jury  on  account 
of  excessive  damages  unless  the  amount  of  recovery  is  ao  clearly 
excessive  as  to  indicate  that  the  jury  acted  from  prejudice,  par- 
tiality, or  corruption,  or  was  misled  as  to  the  measure  of  the  dam- 
ages,   pp.  62iS,  623. 

Same.— ^MatcZt  and  Battery. — Abortion, — Excessive  Damages^^A 
judgment  for  $8,500.00  in  an  action  for  an  assault  and  battery  witii 
intent  to  commit  an  abortion  is  excessive,  where  the  evidence 
showed  that  no  permanent  injuries  resulted  therefrom,  that  the  in- 
juries, if  any,  did  not  prevent  plaintiff  from  attending  to  her  daily 
domestic  and  social  duties,  and  when  no  malice  was  shown  to  exist, 
but  that  plaintiff  voluntarily  submitted  to  such  operation,  pp.  6iS^ 
629. 

From  the  Daviess  Circuit  Court.  Reversed. 

M.  8.  Hastings,  J.  O.  Allen,  E.  E.  Hastings,  A.  J. 
Padgett,  J.  C  Billheimer  and  John  Downey,  for  ap- 
pellant. 

Wiley,  J. — Api)ellee  prosecuted  this  action,  by  her 
next  friend,  against  appellants,  for  an  alleged  assault 
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and  battery  with  intent  to  produce  an  abortion  upon 
her,  and  cause  her  to  miscarry  and  to  be  delivered  of  a 
bastard  child,  of  which  she  was  then  pregnant,  by  the 
appellant,  James  E.  Courtney.  The  issues  were  joined 
by  general  denial,  tried  by  jury,  and  general  verdict 
for  appellee  for  $3,500.00,  and  judgment  thereon  over 
appellants'  motion  for  a  new  trial. 

The  complaint  avers  that  appellant,  Levi  M.  Court- 
ney was  a  farmer,  that  he  was  a  married  man,  that  he 
lived  with  his  family,  one  of  whom  was  the  appellant, 
James  E.  Courtney,  his  son;  that  appellee  became  a 
domestic  in  his  family;  that  appellant,  James  E. 
Courtney,  professed  love  to  her,  asked  her  to  marry 
him,  and  that  they  finally  did  enter  into  a  verbal  mar- 
riage contract.  It  is  further  charged  that  after  they 
became  engaged  to  marry,  he,  James  E.  Courtney,  im- 
portuned her  to  have  sexual  intercourse  with  him; 
that  she  finally  yielded  to  his  desires  and  embraces, 
and  that  by  reason  thereof  she  became  pregnant ;  that 
after  she  became  pregnant,  the  appellant,  James  E. 
Courtney,  refused  to  marry  her  while  she  was  in  that 
condition;  that  the  said  James  E.  Courtney  informed 
bis  father,  Levi  M.  Courtney,  of  the  condition  she  was 
in,  and  that  they,  together  with  the  appellant,  Charles 
R.  Derment,  entered  into  a  conspiracy  for  the  purpose 
of  committing  an  abortion  upon  her  and  causing  her 
to  be  prematurely  delivered  of  said  bastard  child;  that 
the  said  Charles  R.  Derment  first  prescribed  for  her 
certain  medicines,  which  she  took  from  time  to  time, 
but  which  did  not  produce  the  intended  effect;  that 
thereupon  the  said  Levi  M.  Courtney  procured  the  at- 
tendance of  said  Derment  upon  her  while  she  was  still 
living  at  said  Courtney's  house,  and  that  the  said  Der- 
ment did  attend  her,  gave  her  large  quantities  of 
chloral  and  other  drugs,  and  finally  attempted  to  per- 
form an  abortion  upon  her  by  instruments  inserted  in 
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her  vagina  and  womb,  for  the  purpose  of  causing  her 
to  miscarry;  that  he  performed  said  operation  at  three 
different  and  distinct  times,  but  failed  to  produce  such 
miscarriage;  that  by  reason  thereof  she  suffered  great 
bodily  pain  and  humiliation,  and  that  her  health  has 
been  permanently  injured,  to  her  damage,  etc. 

Appellants  have  assigned  four  distinct  specifica- 
tions of  error,  but  they  are  all  waived  by  failure  to  dis- 
cuss them,  except  the  third,  which  is  that  the  court 
erred  in  overruling  the  appellants'  motion  for  a  new 
trial. 

The  reasons  assigned  for  a  new  trial  were,  first,  that 
the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence.  Second,  that  the  verdict  of  the  jury  was  con- 
tray  to  law,  and  third,  that  the  damages  assessed  by 
the  jury  were  excessive. 

Counsel  for  appellant  say,  that  it  is  upon  the  third 
reason  assigned  in  their  motion  for  a  new  trial  that 
they  rely  for  the  reversal  of  the  judgment,  and  it  is  the 
only  one  they  have  discussed.  The  appellants  go  so 
far  as  to  say  "we  ask  the  court  to  examine  thoroughly 
the  testimony  of  the  appellee,  and  it  is  upon  her  testi- 
mony alone  that  we  desire  to  stand  or  fall." 

The  appellee  has  not  favored  us  with  any  brief  or 
citation  of  authorities  in  support  of  the  judgment.  As 
the  appellants  have  discussed  but  one  proposition,  we 
will  not  look  to  the  record  for  other  questions  which 
it  may  probably  contain. 

The  action  is  one  sounding  in  tort,  and  in  such  case 
the  amount  of  recovery  in  the  absence  of  malice  is  the 
actual  damages  sustained,  including  physical  pain 
and  suffering,  and  expense  incurred  incident  to  the  in- 
jury. The  rule  prevails  in  this  State,  that  the  appel- 
late tribunal  will  not  interfere  with  the  verdict  of  a 
jury  unless  the  amount  of  recovery  is  so  clearly  exces- 
sive as  to  indicate  that  the  jury  acted  from  prejudice, 
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partiality,  or  corruption,  or  were  misled  as  to  the 
measure  of  the  damages.  Wolf  v.  Trinkley  103  Ind. 
355;  Lake  Erie^  etc.,  B.  W.  Co.  v.  Acres,  108  Ind. 
54:8;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181;  Louis- 
ville,  etc.,  R.  W.  Co.  v.  Falvey,  104  Ind.  409;  Louisville, 
etc.,  B.  W.  Co.  y.  Pedigo,  108  Ind.  481. 
,  Chancellor  Kent  said  that  courts  will  not  disturb  a 
verdict  on  the  ground  of  excessive  damages  unless 
they  are  so  "outrageous  as  to  strike  every  one  with 
the  enormity  and  injustice  of  them,  and  so  as  to  in- 
duce the  court  to  believe  that  the  jury  must  have  acted 
from  prejudice,  partiality  or  corruption."  Coleman  v. 
Southtoick,  9  Johns,  *45. 

To  determine  the  question  as  to  whether  or  not  the 
damages  are  excessive,  when  measured  by  the  evi- 
dence, and  as  the  appellants  say  that  they  rest  their 
case  upon  the  evidence  of  the  appellee  alone,  we  must 
look  to  that. 

Her  evidence,  briefly  sunimarized,  discloses  the  fol- 
lowing facts:  She  became  a  domestic  in  the  family 
of  the  appellant,  Levi  M.  Courtney,  in  the  spring  of 
1893,  and  remained  in  his  service  until  about  the  1st  of 
January,  1895;  she  became  twenty-one  years  old  in  Oc- 
tober, 1894,  and  the  defendant,  James  E.  Courtney, 
was  twenty-four  years  old,  while  she  was  so  in  the 
service  of  Levi  M.  Courtney;  the  appellant,  James  E. 
Courtney,  made  love  to  her,  asked  her  to  marry  him, 
and  they  mutually  agreed  that  the  marriage  ceremony 
should  take  place  on  or  about  January  1, 1895.  After 
she  had  become  engaged  to  James  E.  Courtney,  he 
persuaded  her  to  sumbit  to  his  embraces,  and  she  had 
sexual  intercourse  with  him  some  five  or  six  times,  the 
first  of  which  was  in  July  or  August,  1894 ;  they  had 
sexual  intercourse  solnetimes  in  her  room  in  her  bed, 
and  sometimes  in  his  room  in  his  bed.  As  a  result  of 
such  sexual  intercourse,  she  became  pregnant,  and  her 
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first  knowledge  of  her.  pregnancy  was  the  fact  that  she 
missed  her  menstrual  period  in  October,  1894,  and 
about  the  middle  of  November  following,  she  became 
satisfied  that  she  was  pregnant.  Thereupon  she  in- 
formed James  E.  Courtney  of  such  fact,  and  that  the 
said  James  E.  Courtney  informed  his  father,  Levi  M. 
Courtney.  Appellee  then  asked  James  E.  Courtney 
what  he  proposed  to  do  about  it,  and  he  said  to  her  that 
he  would  not  marry  her  while  she  was  in  that  condi- 
tion, and  that  his  father  objected  to  their  marriage  on 
that  account.  She  then  states  that  both  Levi  and 
James  E.  Courtney  advised  her  to  take  medical  treat- 
ment to  the  end  that  an  abortion  might  be  produced 
upon  her,  and  that  Levi  M.  Courtney  went  to  a  phy- 
sician and  got  medicine  for  her  to  use  for  that  purpose; 
that  she  took  a  part  of  the  medicine,  but  it  did  not  pro- 
duce the  desired  effect ;  that  the  said  Levi  M.  Courtney 
then  called  Dr.  Derment,  one  of  the  appellants,  for  the 
purpose  of  performing  an  operation  upon  her  to  pro- 
duce an  abortion ;  that  said  Derment  then  gave  to  her 
a  quantity  of  medicine,  which  she  took,  and  it  failing 
to  produce  the  desired  result,  he  then  performed  an 
operation  upon  her  by  inserting  in  her  vagina  and 
womb  an  instrument;  that  with  it  he  probed  in  her 
private  parts  for  about  three-quarters  of  an  hour;  that 
when  Dr.  Derment  i)erf  ormed  an  operation  upon  her  it 
was  at  night  at  the  residence  of  Levi  M.  Courtney ;  the 
said  operation  caused  her  great  pain  and  suffering, 
but  the  following  morning  she  got  up  and  assisted  in 
doing  the  housework,  washed  dishes,  went  to  church 
and  sang  in  the  choir;  that  Dr.  Derment  continued  to 
treat  her  by  way  of  giving  her  medicine;  after  the  first 
operation  he  operated  again  upon  her  twice,  by  insert- 
ing in  her  vagina  and  womb  some  kind  of  an  instru- 
ment for  the  purpose  of  producing  such  abortion,  prob- 
ing therein  for  about  three-quarters  of  an  hour  each 
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time,  but  that  both  the  medicine  he  gave  her  and  the 
operations  performed  by  him  failed  to  cause  her  to 
miscarry;  and  that  at  and  during  the  trial  of  this 
cause  she  was  still  pregnant,  and  had  no  miscarriage 
as  a  result  of  such  treatment  and  operations ;  that  after 
she  began  to  take  medicine,  and  after  the  first  opera- 
tion performed  upon  her,  up1:o  and  including  and  after 
the  last  operation,  she  continued  to  do  her  work,  go  to 
church  and  parties,  and  to  walk  various  distances, 
from  a  quarter  of  a  mile  to  four  miles.  The  appellee 
further  testified  that  the  taking  of  said  medicine  made 
her  very  sick  at  her  stomach,  causing  her  great  pain 
and  bodily  suffering.  Neither  the  evidence  of  the  ap- 
pellee nor  any  evidence  in  the  record  shows  that  there 
was  any  permanent  injury  resulting  to  the  appellee 
from  the  medicine  she  took  or  the  operations  per- 
formed upon  her.  It  further  appears  from  the  evi- 
dence of  the  appellee  that  before  she  brought  this  ac- 
tion, she  went  before  a  justice  of  the  peace,  filed  a 
complaint  against  appellant,  James  E.  Courtney,  for 
bastardy,  and  that  a  compromise  was  agreed  upon  be- 
tween them  whereby  he  paid  her  fSOO.OO,  which  was 
accepted.  Her  evidence  further  shows  that  she  volun- 
tarily took  the  medicine  that  was  given  to  her,  and 
submitted  to  the  operations  that  were  performed  upon 
her  for  the  purpose  of  producing  an  abortion. 

The  theory  of  the  complaint  is  that  the  appellants 
committed  an  assault  and  batterjr  upon  appellee,  for 
the  purpose  of  producing  an  abortion  upon  her.  In 
1  Wait,  Act.  and  Def.,  p.  344,  section  11,  it  is  said:  "An 
assault  implies  force  upon  one  side,  and  repulsion,  or, 
at  least,  want  of  assent,  upon  the  other.  An  assault 
upon  a  consenting  party  would,  therefore,  be  a  legal 
absurdity.'^ 

Mr.  Cooley,  in  his  work  on  Torts,  p.  *163,  says  that. 

Vol.  18—40 
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"consent  is  generally  a  full  and  perfect  shield  when 
that  is  complained  of  as  a  civil  injury  which  was  con- 
sented to." 

In  1  Jaggard  on  Torts,  p.  199,  it  is  said:  "Harm 
suffered  by  consent  is  not,  in  general,  the  basis  of  a 
civil  action.  ♦  ♦  ♦  if  the  defendant  is  guilty  of  no 
wrong  against  the  plaintiff  except  a  wrong  invited  and 
procured  by  the  plaintiff  for  the  purpose  of  making 
it  the  foundation  of  an  action,  it  would  be  most  unjust 
that  the  procurer  of  the  wrongful  act  should  be  i)er- 
mitted  to  profit  by  it." 

The  supreme  court  of  Kentucky,  in  the  case  of  GoZd- 
namer  v.  O'Brien^  98  Ky.  569,  33  S.  W.  831,  36  L.  R.  A. 
715,  where  the  facts  in  all  essential  respects  were  sim- 
ilar to  those  in  the  case  before  us,  held  that  there  was 
no  liability.  In  that  case  the  appellee  sued  appellants 
for  an  assault  with  intent  to  commit  an  abortion,  and 
recovered  in  the  court  below.  The  court  said:  "If 
we  assume  from  the  proof  that  the  appellants  did  in 
any  way  induce  the  appellee  to  resort  to  this  method 
of  hiding  her  shame,  and  they  deny  this  most  earn- 
estly, it  is  clear  from  the  testimony  that  she  left  her 
home  ♦  ♦  ♦  and  went  to  Louisville  in  search  of  this 
relief  voluntarily,  and  alike  voluntarily  submitted  her- 
self to  the  treatment  of  a  physician.    ♦♦♦♦♦♦ 

"The  right  to  recover  is  of  course  clear  unless  it  is 
destroyed  by  the  complainant's  consent  to  the  assault 
♦  ♦  ♦  ♦  It  may  be  stated  generally  that  the  suit  of 
a  wrongdoer  will  be  rejected  when  seeking  redress  for 
another's  having  participated  with  him  in  the  wrong.'* 

Again  the  court  said:  "They  [the  appellants]  may 
have  urged  the  Louisville  trip  as  the  only  means  of  se- 
curing the  desired  result,  and  may  have  furnished 
money  or  otherwise  assisted  the  plaintiff  in  the  ac- 
complishment of  her  ^)urpose.  While  it  is  not  directly 
shown  that  either  of  them  employed  or  otherwise  pro- 
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cured  the  physician,  and  such  a  conclusion  is  based 
on  the  barest  inference,  yet  this  question  is  properly 
submitted  to  the  jury,  and  we  shall  assume  such  a 
state  of  facts.    ♦    ♦    ♦    ♦ 

"Is  she  entitled  to  a  judgment  upon  the  state  of 
facts  thus  assumed  to  exist,  and  apparently  found  to 
exist  by  the  jury?'' 

Upon  the  evidence,  the  jury  evidently  arrived  at  the 
conclusion,  that  appellants  procured  for  appellee  the 
medicines  she  took;  that  they  connived  together,  to 
the  end  that  appellant,  Derment,  should  perform  upon 
her  an  operation  or  operations,  for  the  purpose  of 
causing  her  to  miscarry,  and  that  they  did  this  for  the 
purpose  of  producing  an  abortion.  As  in  the  case 
from  which  we  have  just  quoted,  it  is  but  justice  to 
say  that  each  of  the  appellants  strenuously  denies  any 
participation  in,  or  knowledge  of  the  facts  charged 
against  them,  except  James  E.  Courtney  admits  hav- 
ing had  sexual  intercourse  with  appellee. 

There  are  many  other  facts  and  circumstances 
which  throw  much  doubt  and  discredit  upon  the  evi- 
dence of  the  appellee,  as  to  that  part  of  her  evidence 
regarding  the  attempt  to  produce  an  abortion.  That 
part  also  of  her  evidence  is  unsupported  by  any  other 
evidence.  Appellee  testified  that  Dr.  Derment  used 
an  instrument  upon  her  three  different  times,  and  for 
three-quarters  of  an  hour  at  a  time,  probing  in  her 
vagina  and  womb.  When  we  take  into  consideration 
the  delicate  organism  of  the  vagina  and  womb,  it 
seems  almost  incredible  that  appellee  could  undergo 
the  severe  operations  she  says  she  did,  and  yet  not 
abort,  or  have  her  health  seriously  impaired.  CJon- 
sider  these  operations,  and  the  effect  that  ergot, 
chloral,  and  chloroform  would  have,  from  the  enor- 
mous quantity  she  says  she  took,  and  yet  no  serious  re- 
sults follow,  we  say  it  is  incredible,  and  casts  discredit 
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upon  her  evidence.  In  saying  this,  we  do  not  intend  to 
be  understood  as  invading  the  province  of  the  jury,  or 
that  we  are  weighing  the  evidence.  All  these  ques- 
tions of  fact  were  submitted  to  the  jury,  and  there  was 
evidence  from  which  they  could  all  \)e  resolved  in 
favor  of  the  appellee.  The  jury  having  done  this,  as 
we  assume  they  did, — ^and  they  must  have  done  so  to 
arrive  at  the  conclusion  reached, — ^it  removes  from  our 
consideration  any  question  of  fact. 

But  when  we  take  the  facts,  as  we  assume  the  jury 
determined  them,  and  apply  the  law  to  them,  we  can 
not  see  upon  what  sound  reason  or  solid  basis  the 
judgment  can  rest. 

The  evidence  does  not  show  that  any  permanent  in- 
jury was  sustained  by  the  appellee.  The  injuries,  if 
any  she  received,  did  not  prevent  her  from  performing 
her  daily  labors  and  duties.  She  continued  to  perform 
her  labors  as  a  domestic;  she  cooked,  washed  dishes, 
washed  and  ironed  clothes,  did  housework,  walked 
short  and  long  distances,  walked  at  one  time  four  or 
five  miles;  rode  in  buggies  and  farm  wagons,  went  to 
church  and  sang  in  the  choir;  went  to  parties,  and  vis- 
ited at  neighbors.  The  record  contains  much  evidence 
in  regard  to  the  lascivious  and  lecherous  conduct  with 
appellant,  James  E.  Courtney.  It  shows  that  Levi  M. 
Courtney  sometimes  preached,  and  that  James  K 
Courtney  talked  and  prayed  in  church.  At  the  time 
appellee  became  pregnant  she  was  not  twenty-one 
years  old,  living  as  a  servant  in  a  family  strange  to 
her  till  she  commenced  working  for  Levi  M.  Court- 
ney, and  the  very  fact  that  she  was  pregnant  with  a 
bastard  child,  together  with  all  the  facts  as  disclosed 
by  her  evidence,  was  enough  to  arouse  in  the  hearts 
and  minds  of  the  jury  a  well  grounded  sympathy  for 
her,  and  to  create  with  the  jury  an  unconscious  prej- 
udice in  her  favor. 
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Under  all  the  facts  in  the  case,  as  there  can  be  no 
recovery  for  punitive  and  vindictive  damages,  we 
think  the  damages  are  excessive. 

Judgment  reversed,  with  instructions  to  grant  ap- 
pellants' motion  for  a  new  trial. 

Black,  J.,  dissents. 


The  State  v,  Buskirk. 

[No.  2,581.     Filed  December  15,  1897.] 

iNTOXiCATiNa  Liquors.— Xiccn«e.—W7w>Ze«aZe  Dealers.— Indictment 
— An  indictment  or  information  for  violation  of  section  8  of  the  act 
of  March  8,  1897  (Acts  1897,  p.  258),  prescribing  a  license  to  sell  in- 
toxicating liquors,  with  a  proviso  exempting  wholesale  dealers  from 
compliance  therewith,  need  not  aver  that  defendant  is  not  a  whole- 
sale dealer,  as  that  is  a  matter  of  defense,    p.  632, 

SAXR.^Sale  Without  License. — Indictment. — Statutes  Construed. — ^An 
affidavit  and  information  charging  that  defendant  did  unlawfuUj 
transact  a  certain  business,  to  wit,  the  business  of  seUing  malt 
liquor  for  the  purpose  of  gain,  in  less  quantities  than  five  gallons  at 
a  time,  etc.,  he  not  having  at  the  time  a  valid  license,  etc..  does  not 
charge  an  offense  described  by  section  8  of  the  act  of  March  8,  1897 
(Acts  of  1897,  p.  258),  for  which  punishment  is  prescribed  by  section 
2186,  Biuns'  E.  S.  1894.    pp.  6S9-SS3. 

From  the  Montgomery  Circuit  CJourt.  Affirmed. 

W.  A.  Ketchaniy  Attorney- General,  and  Dumont 
Kennedy^  for  State. 

Wright  &  Seller  and  Breen  &  Morris^  for  appellee. 

Black,  J. — ^The  court  below,  upon  motion  of  the  ap- 
pellee, quashed  the  affidavit  and  information  under 
which  a  prosecution  was  instituted  against  him, 
whereby  it  was  charged,  that,  at,  etc.,  on,  etc.,  the  ap- 
pellee "did  then  and  there  unlawfully  transact  a  cer- 
tain business,  to  wit,  the  business  of  selling  malt 
liquor,  for  the  purpose  of  gain,  in  a  less  quantity  than 
five  gallons  at  a  time,  to  divers  persons  unknown  to 
affiant,  he,  the  said  Buskirk,  not  having  at  the  time  a 


630        APPELLATE  COURT  OP  IKDIANA, 

The  State  v.  Buskirk. 

valid  license  under  the  laws  of  said  State  to  transact 
said  business/'  etc. 

We  are  informed  in  the  argument  that  this  appellee 
is  the  person  who  was  the  appellee  in  Stale  v.  Buskirk 
(Ind.  App.),  48  N.  E.  871,  decided  by  this  court  on  the 
same  day  with  this  cause;  and  it  seems  that  this  prose- 
cution was  instituted  because  of  the  failure  in  the 
court  below  to  reach  the  appellee  and  hold  him  re- 
sponsible in  that  case,  the  supposed  evil  to  be  rem- 
edied being  in  fact  the  same  in  character  in  one  case  as 
in  the  other. 

We  had  occasion  in  that  case  to  hold  that  while  the 
penalty  provided  in  section  12  of  the  liquor  law  of 
1875  (section  7285,  Burns'  K.  S.  1894,  5320,  Horner's 
R.  S.  1896)  cannot  be  extended  to  offenses  not  within 
the  terms  of  that  section,  yet  that  unlawful  sales  with- 
out license,  of  spirituous,  vinous,  or  malt  liquors,  not 
mentioned  in  that  section,  may  be  prosecuted  under 
section  249  of  the  act  of  1881,  concerning  public  of- 
fenses (section  2186,  Burns'  R.  S.  1894,  2090,  Horner's 
R.  S.  1896),  whereby  it  is  provided:  "Whoever,  by  him- 
self or  agent,  transacts  any  business  or  does  any  act 
without  a  license  therefor,  when  such  license  is  re- 
quired by  any  law  of  this  State,  shall  be  fined  not  more 
than  two  hundred  dollars  nor  less  than  five  dollars." 

We  are  told  by  counsel  that  the  present  case  is 
based  on  this  statute.  To  find  the  particular  ofFenses 
which  may  be  punished  under  this  section  we  must 
look  to  other  statutes  defining  them;  in  this  case  we 
must  look  to  the  statutory  provisions  concerning 
licenses  relating  to  intoxicating  liquor. 

The  offenses  there  defined,  for  the  punishment  of 
which  penalties  are  there  specifically  provided,  cannot 
be  regarded  as  among  those  contemplated  in  said  sec- 
tion 249.  We  find  there  also  other  conduct  denounced 
as  unlawful,  for  the  punishment  of  which  no  penalty 
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is  there  prescribed,  as  we  sought  to  indicate  in  fitaU 
V.  Buskirky  above  mentioned. 

In  determining  whether  the  supposed  oflfense  here 
charged  may  be  punished  under  said  section  249,  this 
section  must  be  construed  in  connection  with  the  stat- 
ute of  1875,  as  amended  in  1897,  defining  the  conduct 
thereby  declared  to  be  unlawful.  In  pursuing  this 
comparison  we  are  to  bear  in  mind  that,  these  being 
penal  statutes,  they  must  both  be  strictly  construed. 
The  intention  of  the  legislature  must  be  followed,  but 
it  is  to  be  sought  in  the  language  employed  by  the  leg- 
islature. The  construction,  however  aided,  must  not 
be  repugnant  to  the  terms  of  the  statute. 

A  distinction  is  made  in  said  section  249  between 
transacting  any  /business  without  a  license  therefor, 
and  doing  any  act  without  a  license  therefor.  When 
a  thing  for  which  a  license  is  required  by  any  other 
law  of  this  State  is  by  such  other  law  so  described  as 
to  come  within  either  of  these  two  classes,  and  there  is 
not  otherwise  specifically  provided  any  penalty,  th^n 
the  penalty  may  be  found  here  in  said  section  249.  For 
the  description  of  the  offense  in  pleading  we  are  to 
look  to  such  other  law,  and  we  must  find  in  this  de- 
scription an  offense  such  as  may  be  punished  by  the 
terms  of  said  section  249. 

Looking,  then,  to  said  act  of  1875  as  amended  in 
1897,  we  find  (section  1)  that  it  is  thereby  made  unlaw- 
ful for  any  person  directly  or  indirectly  to  sell,  barter 
or  give  away,  for  any  purpose  of  gain,  any  spirituous, 
vinous,  or  malt  liquors,  without  first  procuring,  etc.,  a 
license  as  thereinafter  in  said  act  provided;  and  that 
no  person  without  having  first  procured  such  license 
shall  sell  or  barter  any  intoxicating  liquor  to  be  drunk  ' 
or  suffered  to  be  drunk  in  his  house,  etc. 

Section  7,  as  amended,  provides  for  the  issuing  of  a 
license  for  the  sale  of  such  liquors  as  the  applicant  for 
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the  license  has  applied  for,  with  the  privilege  of  per- 
mitting the  same  to  be  drunk  on  the  premises.  At  the 
end  of  this  section  is  a  proviso,  that  none  of  the  pro- 
visions of  the  act  shall  apply  to  any  person  engaged 
in  business  as  a  wholesale  dealer,  who  does  not  sell 
in  less  quantities  than  five  gallons  at  a  time. 

Section  12,  which  remains  in  force  without  amend- 
ment, provides  a  penalty  against  any  person  not  li- 
censed according  to  the  provisions  of  said  act,  who 
shall  sell,  etc.,  in  a  less  quantity  than  a  quart  at  a 
time,  or  who  shall  sell  or  barter  any  spirituous,  vinous 
or  malt  liquor  to  be  drunk  or  suffered  to  be  drunk  in 
his  house,  etc.  Thus,  it  is  seen  that  section  12  does 
not  provide  a  penalty  for  all  that  is  declared  to  be  un- 
lawful. 

The  thing  made  unlawful  for  which  no  penalty  is 
attached  by  the  act  of  1875,  is  the  simple  sale,  etc., 
without  license,  of  any  quantity  other  than  that  for 
the  sale  of  which  without  a  license  a  penalty  is  specif- 
ically provided  in  section  12.  If  the  seller  in  any  case 
be  a  person  engaged  in  business  as  a  wholesale  dealer, 
who  does  not  sell  in  less  quantities  than  five  gallons  at 
a  time,  this  would  be  a  matter  of  defense  which  need 
not  be  negatived  in  the  indictment  or  information. 
Russell  V.  StatCj  60  Ind.  174;  State  v.  Maddux^  74  Ind. 
105;  Mergentheim  v.  State^  107  Lid.  667;  Hewitt  v. 
State,  121  Ind.  245. 

So  we  find  that  the  offense  described  in  the  statute 
of  1875,  to  which  no  penalty  is  there  attached,  is  a 
sale,  a  barter,  or  a  giving  away,  for  any  purpose  of 
gain.  A  person  who  makes  a  single  sale  without  li- 
cense, violates  the  law,  whether  he  be  engaged  in  the 
business  of  selling  intoxicating  liquor,  or  in  any  other 
business,  or  in  no  business ;  and  every  separate  sale  is 
a  new  offense.  The  indictment  or  information  should 
contain  a,  statement  of  the  facts  constituting  the  of- 
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fense  in  plain  and  concise  language  (sections  1800, 
1824,  Burns'  R.  S.  1894,  1731,  1755,  Horner's  R.  S. 
1896),  indicating  what  misdemeanor  it  is,  by  showing 
it  to  be  within  the  meaning  of  statutes  describing  an 
offense  and  prescribing  the  punishment  therefor.  The 
indictment  or  information  should  show  a  sale,  or  a 
barter,  or  a  gift,  for  a  purpose  of  gain.  If  the  evi- 
dence prove  one  of  these  three  separate  offenses,  there 
cannot  be  a  convictibn  of  either  of  the  others.  Steven- 
son V.  State,  65  Ind.  409;  Kurz  v.  State,  79  Ind.  848; 
Harvey  v.  State,  80  Ind.  142.        • 

If  the  offense  be  properly  stated,  it  will  be  shown  to 
be  the  doing  of  an  "act"  without  a  license,  and  will  not 
be  described  as  the  transaction  of  a  business  without  a 
license. 

In  the  affidavit  and  information  before  us,  there  is 
no  charge  of  any  sale,  barter,  or  gift.  The  charge  that 
the  appellee  did  unlawfully  transact  a  certaiii  busi- 
ness, to  wit,  the  business  of  selling  malt  liquor  for  the 
purpose  of  gain,  in  less  quantities  than  five  gallons  at 
a  time,  etc.,  he  not  having  at  the  time  a  valid  license, 
etc.,  to  transact  said  business,  was  not  a  charge  of  an 
offense  described  by  the  act  of  1875,  as  amended  in 
1897,  for  which  punishment  is  prescribed  by  said  sec- 
tion 249. 

The  judgment  is  affirmed. 


Pape  v.  Lathrop. 

[No.  1,947.    Filed  Feb.  18,  1897.    Rehearing  denied  Dec.  15,  1897.] 

Appeal  and  Erbob. — Exceptiona. — Deposition, — A  ruling  on  a  motion 
to  strike  out  x>ari»  of  a  deposition  must  be  assigned  as  cause  for  new 
trial  in  order  to  present  any  question  thereon  on  apx)eaL    p,  6S9. 

Nbw  Tbial. — Failure  to  Sign  Motion  For.— Waiver. — Where  a  mo- 
tion for  a  new  trial  was  filed  and  passed  upon  hj  the  trial  court 
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without  objection  as  to  the  form  or  substance  thereof,  the  meie 
fact  of  the  omission  of  counsel  to  sign  same  will  be  deemed  waived. 
p.  640,  • 

CovTELAUr.-— Breach  Of.-^Measure  of  Damages.— McLster  and  Servant. 
— In  an  action  bj  an  employe  for  a  breach  of  the  contract  of  his 
employment,  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  what  he  earned  or  might  have  earned  during 
such  time.   p.  643, 

Evidence. — Breach  of  Contract, — Master  and  Servant, — Inventions 
of  Servant, — In  the  trial  of  an  action  by  an  employe  against  his 
employer  for  a  breach  of  his  contract  of  employment,  evidence  by 
plaintiff  of  the  value  of  an  invention  made  by  him  and  adopted  by 
his  employer  was  improperly  admitted,  where  by  the  terms  of  the 
employment  defendant  Vas  to  have  the  use  of  any  inventions  made 
by  plaintiff  during  such  service,    p.  64S, 

Master  Ain>  Servant. — Inventiona  by  Servant, — ^Where  a  servant^ 
during  his  employment,  and  while  using  the  time  and  material  of 
his  employer,  invents  new  devices,  compounds,  or  machinery,  or 
any  useful  appliances  in  connection  with  the  business  of  his  em- 
ployer, and  which  ave  used  in  the  business  of  the  employer,  with 
the  intention  or  understanding  that  they  shall  belong  to  the  em- 
ployer, the  same  become  his  absohite  property,  and  such  inventor 
has  no  interest  therein,    p,  64$. 

Evidence. —  Improper  Admission  Of. — Presumption. — ^Where  evi- 
dence has  been  improperly  admitted  it  will  be  presumed  that  it 
influenced  the  result  of  the  cause,  unless  the  contrary  clearly  ap- 
pears,  p,  643, 

Same. — Master  and  Servant, — Breach  of  Contract, — In  the  trial  of  an 
action  for  breach  of  contract  of  employment,  it  is  error  to  admit 
evidence  as  to  the  motive  of  employer  in  employing  or  discharging 
employe,    pp,  644-646* 

Same.— Impeachment.— An  impeaching  question  must  be  definite, 
directed  to  a  certain  fact  or  facts,  and  within  the  limits  of  a  fixed 
time.    p.  646, 

SAX&.'-Witness.— Impeachment. — A  witness  can  only  be  impeached 
by  proof  of  statements  made  out  of  court  contrary  to  the  testimony 
of  the  witness,  when  such  testimony  relates  to  a  material  matter  in 
issue,    p.  660, 

Master  and  Servant. — Discharge  of  Servant. — Breach  of  Contract,-^ 
Measure  of  Damages, — A  servant  who  has  been  wrongfully  dis- 
charged may  sue  at  once  or  wait  until  the  expiration  of  his  team  of 
employment.  If  he  choose  the  former,  the  damages  recoverable  are 
the  amount  of  his  wages  at  the  contract  price,  to  the  date  of  the 
trial,  less  any  sum  it  is  shown  he  has  earned,  or  might  have  earned 
since  his  discharge,    pp,  658-656, 
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Prom  the  Wells  Circuit  Court.  Reversed. 

T.  E.  Ellison^  W.  Leonard  and  E.  Leonard,  for 
appellant. 

P.  A.  Randall,  N.  J>.  Doughman  and  A.  A.  Chapin, 
for  appellee. 

Wiley,  J. — On  the  1st  day  of  November,  1892,  ap- 
pellant and  appellee  entered  into  a  written  contract  as 
follows:  "This  contract  made  this  1st  day  of  Novem- 
ber, 1892,  by  and  between  Fleming  Manufacturing 
Company,  of  Fort  Wayne,  county  of  Allen,  party  of  the 
first  part,  and  E.  L.  Lathrop,  of  Fort  Wayne,  party  of 
the  second  part.  Witnesseth,  that  for  the  considera- 
tions hereinafter  mentioned  on  the  part  of  the  second 
party,  the  first  party  agrees  to,  and  does  hereby,  hire 
the  second  party  for  a  period  of  three  years,  from  No- 
vember 1,  1892,  at  a  salary  of  one  hundred  and  fifty 
dollars  (J150.00)  per  month,  together  with  the  legiti- 
mate traveling  expenses  incurred  for  the  first  party, 
the  second  party  agrees  as  follows:  (1)  To  render 
services  to  the  best  of  his  ability,  as  inventor,  me- 
chanic, and  general  traveling  man  for  the  benefit  of 
the  business  of  the  first  party ;  (2)  to  give  no  influence 
or  help  in  any  way  to  any  competing  person  during 
the  continuance  of  this  contract;  (3)  to  render  at  the 
end  of  each  week  an  itemized  expense  account  of  the 
money  expended  for  the  first  party;  (4)  to  make  appli- 
cation for  all  improvements  and  inventions  in  road 
machines  desired  by  the  first  party,  said  inventions,  if 
patentable,  to  be  assigned  to  party  of  the  first  part  for 
their  interest,  use,  and  keeping  during  the  life  of  the 
patent,  the  expenses  to  be  borne  by  the  first  party,  and 
first  party  agrees  to  make  no.  changes  in  any  machine 
without  consultation  with  party  of  second  part." 

The  appellee  sued  appellant  for  an  alleged  breach  of 
the  foregoing  contract,  and  drafted  his  complaint  in 
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two  paragraphs.  The  substance  of  the  breach  of  the 
contract,  as  averred  in  the  first  paragraph  of  the  com- 
plaint is:  That  appellee  continued  in  the  employment 
of  appellant,  under  said  contract,  until  June  15,  1893, 
when  appellant,  without  cause,  dismissed  him;  that 
by  the  terms  of  said  contract,  appellee  was  to  make 
application  for  patents  upon  inventions  for  the  im- 
provement of  appellant's  road  machines;  that  prior  to 
November  1,  1892,  appellee  had  been  working  upon 
and  maturing  an  improvement  upon  what  is  known  as 
the  "Reversible  Road  Grader;"  the  said  improvement 
was  a  shifting  axle  and  an  improved  style  of  front 
coupling;  that  appellee  made  known  to  one  Schneider, 
appellant's  foreman,  his  ideas  as  to  said  improvement; 
that  after  appellee  entered  into  said  contract,  he  went 
to  building  a  road  machine  with  said  improvements, 
and  applied  for  the  patent  thereon,  which  he  was  to 
assign  to  appellant;  that  since  appellee  has  been  dis- 
charged from  his  said  employment,  appellant  has 
made  application  in  the  name  of  his  said  foreman, 
Schneider,  for  patents  upon  said  improvements  upon 
his  road  machines;  that  said  device  was  of  great  value 
when  patented,  and  worth  f2,500.00.  The  complaint 
further  avers  that  appellee  performed  all  of  the  con- 
ditions of  the  contract  on  his  part,  but  that  the  appel- 
lant did  not,  in  this:  "that  he  commenced  a  system  of 
abuse  upon  plaintiff  some  time  prior  to  his  discharge; 
that  his  foreman,  the  said  Schneider,  was  cruel  and 
abusive,  and  all  of  which  was  done  for  the  purpose  of 
driving  the  plaintiff  out  of  the  employ  of  defendant, 
to  get  rid  of  him."  The  complaint  further  charges 
that  appellee  tendered  his  services  to  appellant  after 
June  15,  1893,  and  was  ready  and  willing  to  carry 
out  his  part  of  said  contract. 

The  breach  of  the  contract  alleged  in  the  second 
paragraph  of  complaint  is  so  nearly  identical  to  the 
first,  that  it  is  unnecessary  to  set  it  out  again. 
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The  appellant  assailed  each  paragraph  of  the  com- 
plaint by  a  demurrer,  which  the  court  overruled  and 
appellant  excepted.  The  appellant  answered  in  four 
paragraphs: 

1st.  General  denial. 

2d.  That  soon  after  appellant  employed  appellee,  as 
set  out  in  the  contract  sued  upon,  the  appellee,  with- 
out cause  or  reason,  became  very  much  offended  at  one 
Schneider,  appellant's  foreman  in  his  said  factory,  and 
would  often  during  said  employment,  without  author- 
ity from  appellant,  countermand  orders  and  instruct 
tions  given  by  said  foreman,  to  the  employes  in  his 
said  factory,  which  said  employes  were  under  ^aid 
foreman,  and  which  resulted  in  great  confusion  among 
said  employes  and  great  loss  and  damage  to  appel- 
lant's business;  that  appellee's  ill-feeling  toward  said 
foreman  grew  to  such  an  extent  that  appellee  notified 
appellant  that  said  foreman  would  have  to  quit  the 
employment  of  said  appellant;  that  if  said  Schneider 
did  not  quit  or  was  not  disicharged  from  appellant's 
employment,  he,  appellee,  would  quit;  that  said  appel- 
lee demanded  said  discharge  in  an  insolent  and  im- 
pudent manner,  and  openly  and  repeatedly,  in  the 
hearing  of  other  employes  of  appellant,  boasted  that 
he,  or  said  Schneider  would  have  to  quit;  that  they 
could  not  work  in  the  same  factory,  and  that-  he  did 
not  have  to  work  for  defendant  (appellant) ;  that  these 
acts  on  the  part  of  appellee  engendered  an  ill  feeling  on 
the  part  of  other  employes  toward  said  foreman,  which 
appellee  tried  to  aggravate  to  such  an  extent  that  sev- 
eral of  said  employes  quit  appellant's  employ,  which 
resulted  in  great  injury  to  his  said  business;  that  for 
the  purpose  of  avoiding  further  difficulty  between  ap- 
pellee and  said  foreman,  and  further  trouble  among 
the  employes,  appellant  sent  appellee  out  on  the  road 
to  sell  goods,  in  order  to  keep  him  away  from  said 
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factory,  and  did  keep  him  away  for  six  weeks;  that 

appellee  returned  on  the day  of ,  1893, 

and  in  direct  violation  of  positive  orders  given  by  ap- 
pellant to  appellee,  not  to  enter  the  shop  or  factory, 
or  that  department  under  said  foreman,  or  to  in  any 
way  interfere  with  said  Schneider,  and  in  direct  viola- 
tion of  an  agreement  and  understanding  between  ap- 
pellant and  appellee,  said  appellee  entered  said  fore- 
man's department,  and  without  cause  or  reason,  dur- 
ing working  hours,  and  while  said  foreman  was  in  the 
discharge  of  his  duties  for  appellant,  assaulted  said 
foreman  and  cruelly  and  inhumanly  beat  and  bruised 
him,*  from  the  effects  of  which  he  was  incapacitated 
from  fully  discharging  his  duties  to  appellant,  and 
that  he  has  not  yet  fully  recovered,  which  resulted  in 
great  damage  and  injury  to  appellant's  business.  That 
for  these  reasons,  and  to  prevent  further  loss  and 
trouble  among  his  employes,  appellant  discharged  ap- 
pellee. 

3d.  That  appellant  discharged  appellee,  and  offered 
to  and  did  pay  him  the  amount  due  him  under  the  eon- 
tract,  to  all  of  which  appellee  agreed  and  consented, 
and  received  and  accepted  the  said  amount  for  his 
services. 

4th.  The  fourth  paragraph  is  a  counterclaim,  and 
avers  that  appellant  runs  and  operates  a  large  factory, 
and  had,  at  the  time  appellee  was  in  his  employment, 

a  foreman,  by  the  name  of  Schneider;  that  on  the 

day  of  June,  1893,  while  said  foreman  was  in  the  dis- 
charge of  his  duties  as  such  foreman,  and  without 
cause  or  reason,  in  the  presence  of  a  large  number  of 
other  employes,  appellee  assaulted  and  beat  said  fore- 
man in  a  cruel  and  inhuman  manner,  cutting,  bruis- 
ing, and  injuring  him  so  severely  that  he  was  unable 
for  a  month  to  discharge  his  said  duties;  that  he  has 
not  yet  fully  recovered ;  that  said  assault  created  great 
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confusion  in  said  factory,  causing  appellant  to  suffer 
great  damage,  by  reason  of  the  loss  of  said  foreman's 
services,  and  loss  of  time  of  other  employes,  in  the  sum 
of  $200.00,  etc. 

Appellee  demurred  to  the  three  affirmative  answers 
of  appellant,  which  demurrer  was  overruled  and  ap- 
pellee excepted.  Reply  by  general  denial.  This  cause 
was  commenced  in  the  Allen  Circuit  Court,  and  after  a 
trial  there,  resulting  in  a  verdict  for  appellee,  and  the 
granting  of  a  new  trial,  the  venue  was  changed  to  the 
Wells  Circuit  Court,  where  a  trial  by  jury  resulted  in 
a  general  verdict  for  appellee  for  $1,846.12.  Appellant 
moved  in  writing  for  a  new  trial,  and  assigned  eighty- 
nine  reasons  therefor.  His  motion  was  overruled, 
judgment  rendered  upon  the  verdict,  and  he  appeals, 
and  has  assigned  errors  as  follows: 

1.  The  court  erred  in  overruling  motion  for  a  new 
trial. 

2.  The  court  erred  in  overruling  appellant's  motion 
to  suppress  portions  of  the  deposition  of  Herman 
Hohnholz. 

3.  The  court  erred  in  overruling  appellant's  motion 
to  strike  out  portions  of  the  deposition  of  T.  J.  Hill. 

The  appellee  has  assigned  cross-errors  as  follows: 

1.  The  court  erred  in  overruling  appellee's  de- 
murrer to  the  third  paragraph  of  appellant's  answer. 

2.  The  court  erred  in  overruling  appellee's  de- 
murrer to  the  fourth  paragraph  of  appellant's  answer. 

The  second  and  third  assignments  of  error  on  behalf 
of  appellant,  do  not  present  any  question  for  our  con- 
sideration. In  OhiOy  etc.y  R.  W.  Co.  v.  Judyj  120  Ind. 
397,  it  is  said:  "A  ruling  on  a  motion  to  strike  out 
parts  of  depositions  must  be  assigned  as  cau6e  for  a 
new  trial  in  order  to  present  any  question  on  appeal." 
This  is  the  settled  rule,  in  this  State.  Hatton  v.  JoneSf 
78  Ind.  466;  Bank  and  Loan  Co.  v.  Dunn^  106  Ind.  110. 
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This  leaves  for  our  consideration  the  first  assign- 
ment of  error,  which  calls  in  question  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial. 
It  is  urged  by  appellee  that  the  motion  for  a  new  trial 
is  not  properi J  in  the  record  and  cannot  be  considered 
for  two  reasons. 

1.  The  record  does  not  show  that  the  motion  was 
presented  to  the  court. 

2.  It  is  not  signed  by  counsel. 

We  do  not  think  these  objections  are  well  taken. 
On  March  21,  1895,  during  the  March  term  of  the 
Wells  Circuit  Court,  and  the  term  at  which  the  case 
was  tried,  appellant  presented  a  certain  bill  of  excep- 
tions, which  was  examined  and  signed  by  the  judge, 
and  immediately  following  the  record  showing  the 
signature  of  the  judge  to  this  bill  of  exceptions  is  this 
entry:  "Defendant  also  files  motion  and  written  rea- 
sons for  a  new  trial  in  this  behalf  in  these  words,  to 
wit:"  Then  follows  the  motion  in  full.  It  is  true  the 
record  does  not  show  that  the  motion  was  signed  by 
counsel,  but  the  court  and  counsel  for  appellee  recog- 
nized it  as  a  valid  motion;  the  court  subsequently 
overruled  it  and  pronounced  judgment  in  favor  of  aj)- 
pellee  on  the  verdict.  If  counsel  for  appellee  had 
raised  the  question  below,  the  omission  of  counsel  to 
sign  the  motion  for  a  new  trial  could  have  been  rem- 
edied, or  upon  their  failure  or  refusal  to  do  so,  after 
their  attention  had  been  called  to  the  omission,  such 
motion  might  have  been  stricken  from  the  files,  on 
proper  application;  but  when  the  court  regarded  the 
motion  for  a  new  trial  as  a  perfect  and  statutory  mo- 
tion, and  acted  upon  it  by  overruling  it,  and  when  no 
objection  was  made  in  the  trial  court  as  being  in  any 
wise  defective  on  appeal,  the  mere  fact  of  the  omission 
of  counsel  to  sign  it  will  be  deemed  waived. 

Before  taking  up  for  consideration  any  of  the  ques- 
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tions  discussed  by  counsel,  we  deem  it  important  to 
state  some  of  the  material  facts  disclosed  by  the  evi- 
dence. The  appellant  was  a  large  manufacturer,  do- 
ing business  under  the  name  and  style  of  "The  Flem- 
ing Manufacturing  Company,^'  at  Fort  Wayne,  Indi- 
ana. He  had  in  his  employ  a  number  of  men,  who 
were  under  the  immediate  control  of  a  general  man- 
ager and  foreman.  One  Schneider  was  the  foreman, 
and  a  mechanic  of  skill  and  experience,  and  had  been 
in  the  service  of  appellant  for  some  years.  Appellee 
had  not  been  in  the  employment  of  appellant  but  a 
short  time,  until,  for  some  undisclosed  reason,  an  ill- 
feeling  and  jealousy  arose  between  appellee  and 
Schneider,  which  became  intensified  by  the  lapse  of 
time  and  their  continued  association.  Appellee 
claimed  that  he  was  the  inventor  for  some  useful  de- 
vice for  a  road  grader,  and  that  he  and  Schneider  made 
a  joint  application  for  a  patent.  It  was  also  claimed 
by  Schneider  that  he  had  formerly  made  application 
for  a  patent  involving  the  same  device,  and  it  was  de- 
cided by  the  commissioner  of  patents  that  Schneider 
alone  was  entitled  to  have  issued  to  him  the  patent 
therefor,  and  that  he  was  the  original  inventor.  Ap- 
pellant knew  of  the  ill  feeling  and  jealousy  existing  be- 
tween appellee  and  Schneider,  and  to  avoid  any  col- 
lision or  trouble  between  them,  sent  appellee  out  to 
travel  for  him,  in  the  sale  of  his  manufactured  prod- 
ucts, and  he  was  gone  about  six  weeks.  Upon  his  re- 
turn, he  was  told  by  appellant  that  in  his  absence  mat- 
ters at  the  shops  had  gone  on  smoothly,  and  there  had 
been  no  trouble,  and  directed  appellee  that  he  must 
not  go  in  that  part  of  the  shops  where  Schneider 
had  charge,  as  there  was  likely  to  be  trouble  between 
them  if  they  came  together,  to  wtich  appellee  as- 
sented. On  or  about  June  12, 1893,  appellant  directed 
Vol.  18 — il 
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appellee  to  take  charge  of  loading  a  cap  of  graders  for 
shipment,  and  while  he  was  so  engaged,  appellant 
went  to  the  car  and  inquired  how  he  was  getting  on, 
to  which  he  replied  all  right.  Appellant  also  asked 
him  if  he  needed  more  help,  to  which  he  replied  that 
he  did  not,  and  whereupon  appellant  drove  away  to 
his  private  office.  Within  a  few  minutes  after  appel- 
lant left  the  car,  appellee  went  directly  to  that  part  of 
the  shops  where  Schneider  was  in  charge  and  in  the 
discharge  of  his  duties,  and  there,  in  the  presence  of 
the  employes,  demanded  of  Schneider  another  man  to 
aid  in  loading  the  car,  which  Schneider  refused,  and 
inforimed  appellee  that  he  was  not  permitted  to  let 
men  go  out  of  the  shop.  Angry,  vulgar,  insulting,  and 
blasphemous  language  passed  between  them,  followed 
by  menacing  motions  and  gesticulations,  when  appel- 
lee took  hold  of  Schneider,  threw  him  violently  to  the 
ground,  his  head  striking  an  anvil,  and  struck  him  at 
least  twice  with  his  fist,  inflicting  upon  him  severe 
injuries.  He  was  arrested  for  an  assault  and  battery, 
plead  guilty,  and  was  fined.  Before  this  occurrence, 
however,  to  show  the  animus  of  appellee  toward 
Schneider,  it  appears,  in  the  evidence,  appellee  said  to 
one  McDonald,  an  employe  of  appellant:  "I  will  pay 
any  man's  fine  that  whips  Schneider,"  and  added,  "I 
dare  not  do  it."  The  second  or  third  day  after  the 
trouble  between  appellee  and  Schneider,  the  former 
returned  to  the  works  of  appellant,  reported  to  the 
manager,  who  paid  him  his  wages  due,  and  in- 
formed him  that  his  services  were  at  an  end*  These 
are  the  substantial  facts  upon  which  appellee  bases 
his  right  to  a  recovery,  and  with  these  facts  in  view 
we  proceed  to  the  examination  of  some  of  the  ques- 
tions or  errors  wUich  appellant  ha^  discussed. 

The  first  error  of  which  appellant  complains,  is  the 
admission  of  certain  evidence  given  by  appellee.    In 
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his  examination  he  stated  that  he  had  invented  a 
shifting  axle  for  a  road  grader;  that  he  had  applied  for 
a  patent  for  the  same  jointly  with  Schneider;  that  ap- 
pellant had  adopted  the  shifting  axle  as  a  part  of  his 
machine,  and  was  then  using  it.  He  was  then  asked 
this  question:  "You  may  state  what  was  the  value 
of  the  invention  or  improvement  you  have  described, 
known  as  the  shifting  axle?^^  Over  a  proper  objection 
and  exception,  appellee  was  permitted  to  answer  the 
question,  and  said:  "From  three  to  five  thousand  dol- 
lars." We  are  unable  to  see  the  pertinency  of  this 
question  and  answer  to  the  issues  involved.  The  meas- 
ure of  damages  in  cases  of  this  character  has  been  set- 
tled for  years  by  the  adjudication  of  the  courts  of  last 
resort  in  every  state  in  the  Union,  and  there  is  no 
longer  room  for  doubt  or  speculation.  The  appellee 
was  seeking  a  recovery  for  a  breach  of  contract  of  em- 
ployment for  a  specific  period,  and  his  measure  of 
damages,  briefly  stated,  was  the  difference  between 
the  contract  price  and  what  he  did  or  might  have 
earned.  The  value  of  the  invention,  if  it  was  his  in- 
vention, had  nothing  to  do  with  his  measure  of  dam- 
ages, and  was  not  pertinent  to  the  issues.  More  than 
this,  his  contract  with  appellant  provided  that  all  im- 
provements and  inventions  in  road  machines,  made  or 
procured  by  appellee,  should  be  the  property  of  appel- 
lant, etc.  It  is  settled  law  that  where  a  servant,  dur- 
ing his  employment  and  while  using  the  time  and  ma- 
terial of  his  employer,  invents  new  devices,  com- 
pounds, or  machinery,  or  any  useful  appUances  in  con- 
nection with  the.  business  of  his  employer,  and  which 
are  used  in  the  business  of  the  employer,  with  the  in- 
tention or  understanding  that  they  shall  belong  to  the 
employer,  the  same  become  his  absolute  property,  and 
such  inventor  has  no  interest  therein.  Baldwin  v.  Yon 
Micheroux,  25  N.  Y.  Supp.  857;  Oill  v.  United  States,  160 
U.  S.  426. 
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In  this  case,  the  rule  is  emphasized  by  the  express 
terms  of  the  contract.  McAleer  v.  United  StateSy  150  U. 
S.  424. 

Both  by  the  contract  between  appellant  and  appel- 
lee, and  the  law,  the  ownership  of  the  patented  shift- 
ing axle,  claimed  by  appellee,  was  determined,  and 
hence  the  question  of  its  value  was  foreign  to  the  is- 
sues. The  tendency  of  the  evidence  was  to  prejudice 
the  jury  against  the  appellant,  and  it  was  error  for 
the  court  to  permit  the  question  to  be  propounded  and 
answered.  Where  evidence  has  been  improperly  ad- 
mitted, it  will  be  presumed  that  it  influenced  the  re- 
sult, unless  the  contrary  clearly  appears.  Baker  v. 
Dessauer,  49  Ind.  28;  Thompson  v.  WiUon^  34  Ind.  94; 
Bamett  v.  Leonard^  66  Ind.  422. 

Our  conclusion  upon  this  question  makes  it  unnec- 
essary, to  notice  the  second  alleged  error  which  appel- 
lant discusses,  and  which  calls  in  question  the  ruling 
of  the  court,  in  excluding  certain  offered  evidence,  on 
the  cross-examination  of  appellee,  relating  to  his 
knowledge  of  the  fact  that  Schneider  had  applied  for 
and  been  granted  a  patent  for  the  same  device 
claimed  by  him,  and  that  the  question  of  the  rightful 
owner  of  the  patent  had  been  decided  against  him. 
It  is  sufficient  to  say  that  neither  of  these  inquiries 
were  within  the  issues,  and  did  not  throw  any  light 
upon  the  main  controversy. 

The  appellant  insists  that  the  court  below  erred  in 
admitting  certain  evidence  over  his  objection,  the  ob- 
ject of  which  was  to  fix  a  motive  for  the  discharge  of 
appellee  other  than  that  pleaded  in  the  answer.  We 
quote  some  of  them,  and  our  decision  of  them  will  be 
of  controlling  influence  as  to  all  others  of  a  like  char- 
acter. On  cross-examination  of  appellant,  these  ques- 
tions were  asked  him,  viz: 

1.    "You  discharged  him  (appellee)  for  going  into 
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the  shop  in  violation  of  your  orders?"    Answer.  "Yes, 
sir." 

2.  "You  discharged  him  (appellee)  because  he  went 
into  the  shop?"  Answer.  "Yes,  and  in  having  a  fight 
in  working  hours  with  Schneider." 

The  questions  just  quoted  were  immediately  fol- 
lowed by  those  to  which  appellant  objected. 

3.  "Were  you  not  intending  to  discharge  him  (ap- 
pellee) long  before  that?" 

4.  "I  will  ask  you  to  state  if  you  have  not  stated  on 
a  previous  occasion  that  you  only  kept  Mr.  Lathrop 
for  some  time  prior  to  the  time  you  actually  did  dis- 
charge him,  to  get  his  deposition  in  a  law  suit  with  the 
Western  Scraper  Company?" 

And  in  rebuttal,  Harmon  Hohnholz  was  called  as  a 
witness  for  appellee,  and  in  his  examination  in  chief 
was  asked  these  questions: 

5.  "Did  you  have  a  conversation  with  defendant 
(appellant)  in  reference  to  the  employment  or  contract 
he  had  with  Mr.  Lathrop?"    Answer.    "I  did." 

6.  "You  may.  state  what  that  conversation  was?" 
Answer.  "Mr.  Pape  told  me  he  had  hired  Mr.  Lathrop 
for  11,800.00  a  year,  and  as  I  thought  I  was  a  good 
salesman,  I  thought  I  might  have  more,  and  I  objected 
and  told  Mr.  Pape  I  was  not  satisfied  with  that,  and 
he  explained  to  me.  I  was  to  keep  quiet;  he  merely 
paid  him  f  1,800.00  because  he  needed  his  testimony  in 
some  law  suit,  and  after  he  got  that  testimony,  he 
would  find  a  way  to  shift  him." 

We  have  numbered  these  questions  for  convenient 
reference  in  disposing  of  them.  In  number  three  appel- 
lant  was  asked  if  he  had  not  intended  to  discharge  ap-' 
pellee  long  before  he  actually  did.  Even  if  appellant 
had  intended  to  discharge  appellee  prior  to  the  time 
he  did,  such  fact  afforded  no  reason  or  motive  for  his 
discharge  at  the  time  it  was  made.    It  was  not  a  ques- 
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tion  of  a  previous  intention  or  motive,  but  a  question 
as  to  whethe'r  or  not  th^re  was  a  justifiable  cause  for 
the  discharge. 

Question  number  four  is  so  radically  out  of  line  with 
sound  principle  and  the  adjudicated  cases,  that  it 
seems  useless  to  discuss  it.  If  the  question  had  any 
purpose  in  view,  it  was  either  to  lay  the  foundation 
for  an  impeachment  or  contradiction,  or  to  establish  a 
motive  on  the  part  of  appellant  for  the  discharge  of 
appellee,  and  in  either  event  the  question  was  an  im- 
proper one.  If  the  purpose  was  to  lay  the  foundation 
for  an  impeachment,  it  was  wanting  in  three  essential 
elements,  to  wit:  (1)  No  time  is  fixed;  (2)  no  place  is 
designated,  and  (3)  no  person  is  named.  When  an  im- 
peaching question  is  asked  a  witness,  the  rules  of  evi- 
dence and  fair  dealing  guarantee  to  him,  to  the  end 
that  he  may,  within  reasonable  bounds  protect  him- 
self, and  that  he  may  not  be  taken  unaware,  that  the 
question  shall  be  definite,  directed  to  a  certain  fact  or 
facts,  and  within  the  limits  of  a  reasonably  fixed  time. 
We  know  of  no  exception  to  this  rule..  If  the  purpose 
of  the  question  was  to  establish  a  motive,  it  is  equally 
objectionable  as  will  appear  from  a  further  discussion 
of  the  question. 

Questions  five  and  six  were  also  objectionable.  The 
witness  Hohnholz  was  called  in  rebuttal.  We  have 
searched  the  record  in  vain  to  find  where  appellant 
was  asked  about  any  conversation  with  him,  and 
hence  this  part  of  his  evidence  was  not  in  rebuttal  of 
any  evidence  offered  by  appellant.  These  two  ques- 
tions also  sought  to  elicit  some  facts  from  Hohnholz  to 
establish  a  motive,  for  the  discharge  of  appellee.  The 
answer  to  question  six  is  also  objectionable  for  the 
reason  it  is  not  responsive  to  the  question,  and  is 
merely  the  conclusion  of  the  witness,  without  detail- 
ing the  conversation  asked  for.     The  objections  to 
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these  questions  were  all  properly  saved,  and  the  ap- 
pellant also  took  the  double  precaution  to  ftiove  to 
strike  out  both  the  questions  and  answers,  which  mo- 
tion was  overruled. 

Each  of  these  questions,  in  our  judgment,  were  ob- 
jectionable, and  it  was  error  for  the  court  to  overrule 
the  objections  thereto.  The  motive  or  intention  for 
employing  or  discharging  appellee  were  not  subjects 
of  legitimate  inquiry.  The  sole  issue  was  whether  or 
not  there  was  a  breach  of  the  contract  of  employment. 
If  there  was  a  breach,  and  that  breach  had  been  com- 
mitted by  appellant,  he  was  liable  to  respond  in  dam- 
ages. If  there  was  a  breach  on  the  part  of  the  appel- 
lee, and  he  was  discharged  by  reason  thereof,  he  has 
no  cause  of  action.  Appellant  grounded  his  defense 
upon  the  affirmative  matter  charged  in  his  .answer, 
and  if  he  has  failed  to  establish  such  affirmative  mat- 
ter by  a  fair  preponderance  of  the  evidence,  his  de- 
fense must  fail,  and  no  ulterior  motive  on  his  part  can 
be  inquired  into. 

The  appellee  had  made  a  prima  facie  case  when  he 
had  shown  the  execution  of  his  contract  of  employ- 
ment and  established  the  fact  of  his  discharge  before 
the  expiration  of  the  term  of  his  employment. 

The  motive  of  the  appellant,  either  in  employing  or 
discharging  him,  could  not  add  to  the  measure  of  dam- 
ages, and  the  only  effect  such  evidence  could  have,  as 
it  could  throw  no  light  upon  the  merits  of  the  contro- 
versy, was  to  poison  the  minds  of  the  jurors  against 
the  appellant,  and  impress  upon  them  that  appellee 
had  performed  for  him  a  valuable  service,  for  which 
he  had  not  received  just  remuneration. 

That  the  motive  or  intention  of  the  master  in  dis- 
charging his  servapt,  for  cause,  cannot  be  inquired 
into,  is  sustained  by  the  authorities.  Wood  on  Master 
and  Servant,  230;  Spotstoood  v.  Barrow^  5  Exch.  110; 
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Jackson  v.  New  Yorky  etc.y  Hospitaly  26  N.  Y.  Snpp.  27. 
The  caife  last  cited  is  directly  in  point  The  plain- 
tiff, in  that  case,  had  contracted  with  defendant  for 
five  years,  and  within  a  short  time  defendant  endeav- 
ored to  get  his  consent  to  an  engagement  terminable 
on  thirty  days^  notice.  This  proposed  new  agreement 
was  admitted  in  evidence  over  the  objection  and  ex- 
ception of  defendant,  for  the  purpose,  as  counsel 
stated,  to  establish,  together  with  other  evidence,  the 
fact  that,  almost  from  the  beginning  of  the  contract, 
defendant  was  seeking  some  chance  to  terminate  it 
The  court,  in  its  opinion,  quotes  from  the  brief  of  the 
counsel  for  the  respondent  as  follows:  "This  paper 
was  introduced  in  evidence  to  show,  with  other  testi- 
mony, that  the  defendant  almost  from  the  beginning 
of  the  contract  was  seeking  some  chance  to  t^nninate 
it,  and  that  it  was  a  part  of  a  general  scheme  to  get 
some  pretext  for  getting  rid  of  the  plaintiff  without 
being  made  liable  for  damages  resulting  from  a  breach 
of  the  contract.  This  was  a  part  of  the  theory  upon 
which  plaintiff  tried  this  action,  and  for  that  purpose 
the  paper  was  admissible  in  evidence.''  In  response 
to  this  argument,  the  court  says :  "But  *the  motive  of 
the  master  in  discharging  the  servant  is  not  the  issue, 
nor  is  it  material.  The  simple  question  is  whether  a 
legal  cause  existed  for  such  discharge.'  ♦♦♦♦♦♦ 
In  the  present  case,  no  matter  what  the  motive  of  the 
defendant  in  dismissing  the  plaintiff, — ^whether,  as  he 
urges,  because  the  defendant  sought  a  better  bargain 
with  another, — ^the  sole  issue  on  the  trial  was,  did  justi- 
fiable cause  for  plaintiff's  discharge  exist?  If  it  did 
not,  the  verdict  was  necessarily  for  the  plaintiff;  if  it 
did  exist,  the  verdict  was  necessarily  for  the  defend- 
ant. •♦♦♦♦♦  The  evidence  was  incompetent 
for  any  purpose,  and  the  error  of  its  admission  is  of 
obvious  injury  to  the  appellant"    The  evidence  was 
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incompetent,  and  appellant's  objections  to  the  ques- 
tions and  his  motions  to  strike  out  the  answers  should 
have  been  sustained. 

Henry  Schneider  was  called  as  a  witness  on  behalf 
of  appellant  On  cross-examination,  and  over  appel- 
lant's objection,  the  following  questions  were  pro- 
pounded to  him: 

1.  "I  will  ask  you  to  state  whether  or  not  in  the  shop 
a  short  time  before  Mr.  Lathrop  came  back  from  Illi- 
nois, whether  you  stated  to  John  Flashman  and  Her- 
man Miller,  or  either  of  them,  in  a  conversation  relat- 
ing to  Lathrop,  that  if  he  came  back  you  would  get  a 
way  to  fix  him,  or  get  rid  of  him?''    Ans*  "I  did  not." 

2.  "Mr.  Schneider,  I  will  ask  you  to  state  to  the 
court  and  jury  whether  or  not  you  stated  to  Herman 
A.  Miller,  while  Lathrop  was  out  on  the  road,  about 
two  weeks  before  the  difllculty,  that  you  came  up  to 
Miller  at  his  place  of  work  in  the  shop  you  were  work- 
ing in,  and  you  said,  referring  to  Lathrop:     *That 

damned (we  omit  the  vtilgar 

epithets  used,  as  they  are  too  offensive  to  find  a  place 
in  the  book)  is  going  to  come  home  soon,  but  we  have 
got  it  all  •fixed  so  he  won't  stay  here.'  Did  you  make 
that  statement  at  the  time  and  place  I  have  stated  to 
Mr.  Harmon  A.  Miller?"    Answer.    "No,  sir." 

Other  like  questions,  pertaining  to  the  same  allege<l 
conversation  with  Miller  and  Stroub  were  asked 
Schneider,  but  it  is  not  necessary  to  embody  them  in 
this  opinion. 

On  rebuttal.  Miller  and  Stroub  were  permitted, 
over  the  objection  of  appellant,  to  contradict 
Schneider  in  regard  to  the  conversation  he  had  with 
them  relating  to  what  he  said,  or  is  charged  to  have 
^id,  about  getting  rid  of  appellee  on  his  return  from 
Illinois.  There  is  no  rule  of  evidence  under  which  this 
testimony  was  admissible.     It  cannot  be  contended 
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that  even  if  Schneider  did  state  to  Miller  and  Stroub, 
what  they  say  he  did,  in  regard  to  appellee,  it  would 
not  bind  the  appellant,  in  the  absence  of  a  showing 
that  he  was  authorized  to  speak  for  appellant,  or  that 
there  was  a  conspiracy  between  appellant  and 
Schneider,  to  the  end  they  would  find  some  excuse  to 
get  rid  of  appellee  by  discharging  him.  The  conversa- 
tions between  Schneider  and  Miller  and  Stroub,  in  the 
absence  of  the  appellant,  were  not  binding  on  him,  and 
if  such  conversations  did  occur,  they  did  not  relate  to 
any  material  matter  in  issue,  and  the  only  object  of 
the  evidence  was  to  impeach  Schneider,  and  thus  dis- 
credit him  before  the  jury.  The  error,  therefore,  in  ad- 
mitting it  was  palpable,  for  in  this  State  the  rule  is 
firmly  established  that  a  witness  can  only  be  im- 
peached by  proof  of  statements  made  out  of  court  con- 
trary to  the  testimony  of  the  witness,  when  such  testi- 
mony relates  to  a  material  matter  in  issue.  Paaion  v. 
Dyej  26  Ind.  393;  Seller  y.  Jenkins,  97  Ind.  430;  Home 
V.  Williams,  12  Ind;  324;  Fogleman  v.  State,  32  Ind. 
146. 

We  come  next  to  a  brief  consideration  of  some  of 
the  instructions  given  by  the  court,  and  the  refusal  to 
give  others  requested  by  appellant.  At  the  request  of 
appellee  the  court  gave  instruction  number  eleven  as 
follows : 

"To  justify  a  person  in  the  right  of  self-defense  it 
is  not  always  necessary  that  he  shall  wait  until  the 
blow  is  struck  or  the  wound  given;  but  if  he  reason- 
ably believe  from  the  situation  and  the  surroundings 
that  he  is  in  imminent  danger,  and  great  bodily  harm, 
and  acting  upon  such  reasonable  appearances,  being 
without  fault,  he  may,  in  defense  of  his  person,  strike 
at  once,  and  may  continue  such  defense  until  he  no 
longer  reasonably  believes  that  he  is  in  further  danger 
of  great  bodily  harm."    ♦    ♦    ♦ 
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While  this  instruction  correctly  states  an  abstract 
proposition  of  law,  applicable  to  a  criminal  case, 
where  a  i>erson  is  on  trial  for  his  life,  or  for  an  assault 
and  battery,  yet  it  has  no  application  to  the  case  at 
bar.  It  proceeds  upon  the  theory,  that  notwithstand- 
ing the  fact  that  appellee  went  to  the  shop  where 
Schneider  was  foreman  and  was  engaged  in  the  serv- 
ice of  his  master,  against  the  express  orders  of  appel- 
lant, that  before  appellant  had  a  right  to  discharge 
him,  it  devolved  upon  appellant  to  show  that  he  had 
committed  an  assault  and  battery  on  the  person  of  his 
foreman ;  or  that  he  was  in  the  lawful  exercise  of  his 
right  of  self-defense.  This  is  not  the  law.  The  instruc- 
tion was  misleading,  and  not  applicable  to  any  issue 
or  facts  in  the  case,  and  it  was  error  to  give  it. 

Instruction  number  three,  tendered  by  appellant,  is 
as  follows:  "The  defendant  in  one  paragraph  of  his  an- 
swer, says  that  he  was  carrying  on  a  large  business, 
and  employed  a  large  number  of  men,  among  whom 
was  a  foreman  by  the  name  of  Schneider ;  that  he,  the 
defendant  directed  the  plaintiff  to  stay  away  from 
that  part  of  the  factory  in  which  he  carried  on  the 
business  that  was  overseen  by  said  Schneider;  that 
notwithstanding  such  orders,  the  plaintiff  went  into 
that  part  of  the  factory  where  he  knew  said  Schneider 
was  engaged  as  foreman  of  part  of  defendant's  busi- 
ness; that  in  the  presence  of  other  employes  of  the  de- 
fendant, plaintiff  assaulted  and  beat  said  Schneider 
while  acting  as  such  foreman.  If  you  find  from  this 
evidence  that  the  defendant  did  have  such  business; 
that  a  part  of  it  was  managed  and  controlled  by  a  fore- 
man by  the  name  of  Schneider;  that  the  defendant  di- 
rected the  plaintiff  to  stay  away  from  that  part  of  his 
factory,  and  not  have  anything  to  do  with,  or  interfere 
with  said  Schneider,  or  to  go  where  he  was  in  said  fac- 
tory; and  there  said  plaintiff,  notwithstanding  such 
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orders,  did  go  into  that  part  of  the  factory  where  said 
Behneider  was  employed  as  foreman,  and  did  assault, 
beat  or  interfere  with  said  foreman,  it  would  be  your 
duty  to  find  that  the  plaintiff  had  committed  a  breach 
of  his  contract  by  so  doing,  and  the  defendant  would 
have  a  right  to  discharge  him  therefor;  and  in  saying 
willful  I  do  not  mean  maliciously,  but  that  he  did 
what  he  did  intentionally  and  with  the  purpose  of  do- 
ing the  act  or  thing  he  did  do." 

The  court  refused  to  give  this  instruction,  but  gave 
it  as  modified.  The  modification  as  made  by  the  court 
consisted  in  inserting  in  the  body  of  the  instruction, 
between  the  words  "did"  and  "assault,"  the  words, 
^^loillfully  and  not  in  proper  defense  of  his  persouy^  and 
also  by  adding,  at  its  close,  the  words,  "awd  not  in  self- 
defense.^'  As  applied  to  the  answer  and  the  established 
facts  in  the  case,  the  instruction  as  tendered  by  the 
appellant  correctly  stated  the  law.  The  substance  of 
the  instruction  was  to  the  effect  that  if  the  appellee 
disobeyed  the  orders  of  his  master,  and  assaulted  his 
foreman,  it  was  such  an  act  of  insubordination  as 
would  authorize  appellant  to  discharge  him.  The 
question  that  should  have  been  submitted  to  the  jury, 
was  not  whether  the  appellee  "willfully  and  not  in 
proper  defense  of  his  person,"  assaulted  the  foreman 
of  appellant,  but  whether  he  disobeyed  an  express 
command  or  order  of  appellant,  and  did  assault  ap- 
pellant's foreman.  The  modification  of  the  instruction 
goes  to  the  extent  of  saying  to  the  jury,  that  notwith- 
standing the  appellee  disobeyed  the  orders  of  appel- 
lant,  and  assaulted  his  foreman,  such  conduct  would 
be  justifiable  if  he  did  not  act  willfully.  The  relation 
of  master  and  servant  implies  obedience  to  the 
master's  orders  relating  to  his  business,  and  that  the 
servant,  during  the  term,  will  yield  his  will  and  con- 
venience to  that  of  his  master  within  the  bounds  of  all 
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lawful  and  reasonable  limits.  The  master  has  the 
right  to  the  management  of  his  own  business,  to  con- 
duct it  in  his  own  way,  and  the  servant  is  bound  to 
yield  a  ready  acquiescence.  This  is  required,  not  only 
by  the  contract,  but  is  also  suggested  by  sound  public 
policy.  Mr.  Wood,  in  his  work  on  Master  and  Servant, 
says:  "It  is  no  excuse  for  disobeying  the  master's 
orders  that  such  disobedience  resulted  in  no  loss  to 
1dm,  nor  even  that  disobedience  thereto  would  have  in- 
volved him  in  loss,  or  that  such  disobedience  really  re- 
sulted to  the  master's  benefit.  It  is  not  a  question  of 
profit  or  loss,  or  of  results  at  all,  but  of  insubordina- 
tion, which  is  inconsistent  with  the  relation,  and  in- 
volves a  breach  of  the  implied  contract."  Wood  on 
Master  and  Servant,  p.  229.  In  the  cases  of  this  char- 
acter, as  presented  by  the  pleadings  and  proof,  the 
question  of  willfulness  does  not  enter  into  the  con- 
troversy. 

At  the  request  of  appellee,  the  court  gave  the  follow- 
ing instruction : 

"17.  In  estimating  the  damages  the  plaintiff  should 
recover  in  this  action,  if  you  find  he  was  wrongfully 
discharged  by  the  defendant,  you  may  consider  the 
employment  he  now  has,  if  you  find  he  is  employed, 
the  amount  he  is  now  receiving,  the  probability  of  his 
being  able  to  retain  his  present  position,  until  the  ex- 
piration of  the  time  under  which  the  defendant  had 
contracted  to  employ  him,  or  that  he  occupied  his  time 
at  his  own  or  other  remunerative  business,  and  after 
taking  the  amount  you  find  from  the  evidence  that 
plaintiff  might  reasonably  earn  during  the  unexpired 
portion  of  his  contract  with  the  defendant,  you  should 
allow  him  then  as  damages  the  difference  between 
that  amount  and  the  amount  stipulated  by  his  con- 
tract to  be  paid  him  by  the  defendant.  The  damages 
so  assessed  by  you  not  to  extend  beyond  this  trial." 
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If  we  rightfully  understand  the  great  weight  of  au- 
thorities, this  instruction  does  not  correctly  state  the 
law,  as  to  the  measure  of  damages,  for  the  wrongful 
discharge  of  a  servant,  before  the  expiration  of  his 
term  of  service.    A  servant  who  has  been  wrongfully 
discharged  has  the  option  of  pursuing  either  of  two 
courses:    (1)  He  may  sue  at  once,  or  (2)  wait  till  the 
expiration  of  his  term  of  employment.    If  he  choose 
the  former,  the  damages  recoverable  are  the  amount 
of  his  wages,  at  the  contract  price,  to  the  date  of  the 
trial,  where  that  takes  place  before  the  expiration  of 
the  term,  as  in  this  case,  less  any  sum  it  is  shown  he 
has  earned,  or  might  reasonably  have  earned,  since 
his  discharge.    Hamilton  v.  Love  (Ind.  Sup.),  43  N.  E. 
873;  Oordony.  Brewster,  7  Wis.  *356;  Booge  v.  Pa- 
cific Bailroady  33  Mo.  212;    Nations  v.  Cvdd,  22  Tex. 
650;  19  Cent.  Law  J.  342;  Soursin  v.  Salorgne,  14  Mo. 
App.  486;  Holloway  v.  Talbot^  70  Ala.  389;  Everson 
V.  Poiccrs,  89  N.  Y.  527;  Sutherland  on  Damages,  sec- 
tions 692-694. 

The  instruction  is  subject  to  objection,  because  it  is 
wanting  in  at  least  one  essential  element  of  the  meas- 
ure of  damages,  and  for  the  additional  reason  that  it 
invades  the  field  of  speculation  and  uncertainty.  The 
court  said  to  the  jury:  ^^You  may  cormder  the  employ- 
m/etit  he  now  has^^  ♦  ♦  ♦  ♦  g^^^  u^j^^  am/ount  he  is  now 
receiving J^  It  was  not  essential  as  to  what  his  employ- 
ment was  at  the  time,  or  how  much  he  was  receiving 
for  his  services;  but  how  much  he  had  earned,  or  might 
reasonably  have  earned,  up  to  the  time  of  the  trial. 

The  instruction  omits  the  important  element  as  to 
what  he  had,  or  what  he  might  reasonably  have 
earned.  The  court  also  told  the  jury  they  might  con- 
sider Hhe  probability  to  retain  his  present  position  until 
the  expiration  of  the  tim^  under  which  the  defendant  had 
contracted  to  employ  him.^^    This  was  not  a  legitimate 
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element  of  damages  for  the  consideration  of  the  jury. 
It  was  too  remote  and  speculative  and  contradictory, 
to  the  well  established  and  firmly  grounded  rule  de- 
fining the  measure  of  damages  in  such  cases. 

In  the  case  of  Hamilton  v.  Love,  supra,  Hackney,  C. 
J.,  says:  "While  the  contract  rate  has  been  adopted 
as  the  just  measure  of  compensation,  where  a  dis- 
charged servant  may  recover  for  the  entire  unexpired 
term  of  the  contract,  and  while  he  may  sue  before  the 
contract  term  has  expired,  there  are  just  and  neces- 
sary limitations  upon  these  rules.  One  limitation  is 
that,  if  he  sues  before  the  expiration  of  the  contract 
term,  he  is  limited  in  his  recovery  to  the  time  when 

*  the  trial  takes  place.  If  this  were  not  true,  he  would 
be  permitted  to  recover  damages  in  advance  of  their 
accrual,  and,  having  recovered  such  damages,  secure 
other  employment,  and  thereby  obtain  double  compen- 

.  sation  for  the  period  which  follows  the  trial." 

And  in  the  case  of  Chrdon  v.  Brewster,  supra,  it  was 
said :  "In  ascertaining  the  amount  of  damages  on  his 
contract  running  four  years,  we  do  not  think  the  court 
and  jury  were  authorized  in  assuming  that  the  same 
state  of  things  existing  at  the  time  of  the  trial  would 
continue  until  the  expiration  of  the  contract.  Had  the 
respondent  seen  fit  to  wait  before  bringing  his  action 
until  the  period  had  elapsed  for  the  complete  per- 
formance of  the  agreement,  the  measure  of  compensa- 
tion could  then  have  been  easily  arrived  at.  *  *  * 
But,  as  the  case  now  stands,  we  think  he  is  only  en- 
titled to  recover  his  salary  on  the  contract  down  to 
the  day  of  trial,  deducting  therefrom  any  wages  which 
he  might  have  received,  or  might  have  reasonably 
earned  in  the  meantime.  This  rule  appears  to  us  to  be 
the  most  equitable  and  safe  of  any  that  occurs  to  our 
minds,  and  the  one  most  likely  to  effect  substantial 
justice  between  the  parties." 
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Butler  et  cU.  v.  The  Pittsburgh,  etc.,  Railroad  Company. 

The  appellee  haying  elected  to  bring  his  action  be- 
fore the  expiration  of  his  term  of  service,  he  is  limited 
in  his  recovery  to  the  time  of  the  trial,  and  as  the 
measure  of  his  damages  was  the  contract  price,  less 
what  he  had  earned,  or  what  he  might  reasonably 
have  earned,  it  was  error  for  the  court  to  instruct  the 
jur}'  that  they  might  consider,  in  dertermining  the 
amount  of  the  recovery,  the  probability  of  his  being 
able  to  retain  the  position  he  then  held  until  the  ex- 
piration of  the  term  for  which  appellant  had  em- 
ployed him. 

There  are  other  alleged  errors  in  the  record  which 
the  learned  counsel  have  discussed,  both  in  their  oral 
arguments  and  their  briefs,  but  as  the  same  questions 
will  not  likely  arise  in  a  subsequent  trial  of  the  case, 
we  do  not  deem  it  necessary  to  notice  them  here,  as  the 
judgment  must  be  reversed  for  the  reasons  already 
given. 

Judgment  reversed,  with  instructions  to  the  court 
below  to  grant  appellant  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


Butler  et  al.  v.  The  Pittsburgh,  Cincinnati,  Chi- 
cago AND  St.  Louis  Railroad  Company. 

[No.  1,990.    FUed  Feb  8,  1897.    Rehearing  denied  Dec.  15.  1897.] 

Appeal  and  Error. —  Error8,-^Waiver. —  Errors  presented  by  the 
record  but  not  discussed  are  waived,    p.  659. 

SAMK,^Proceeding  to  Trial  on  Insufflcient  Complaint. — ^Where  a  de- 
murrer is  overruled  to  a  complaint  which  is  insufficient  to  support 
a  judgment,  and  the  cause  proceeds  to  trial  and  the  defendant  re- 
covers judgment,  all  errors  made  subsequently  to  the  ruling  on  de- 
murrer are  wholly  immaterial,    p.  669. 

CowfhAlsT.— Carriers.— Action  for  Delay  in  Shipment. — Averment 
<u  to  Ownership. — A  complaint  by  a  consignor  against  a  common 
carrier  to  recover  damages  f  or"delay  in  the  shipment  of  goods  which 
contains  no  averment  as  to  the  ownership  of  the  property  is  bad. 
p.  660. 
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Carriers. — Oumerahip  of  Goods, — Complaint. — Averment  as  to  Own- 
ership.— Presumption. — In  a  complaint  against  a  common  carrier 
to  recover  damages  for  delay  in  the  shipment  of  goods  where  there 
is  no  averment  as  to  the  ownership  of  the  goods  it  will  be  presumed 
that  the  title  thereof  is  in  the  consignee,    p.  660. 

From  the  Henry  Circuit  Court.  Affirmed. 
M.  E.  Forkner,  for  appellants. 
John  L.  BupCj  for  appellee. 

Wiley,  J. — Appellants  were  "partners,  trading 
under  the  name  of  Farrell  and  Butler,"  and  prose- 
cuted this  action  against  the  appellee,  to  recover  dam- 
ages for  "unreasonable  delay,"  in  carrying  two  car- 
loads of  hogs  from  Bentonville,  Indiana,  to  Cincin- 
nati, Ohio.  The  complaint  is  in  one  paragraph,  and  is 
based  upon  a  bill  of  lading,  or  written  contract,  which 
embraces  all  the  conditions  upon  which  appellee  re- 
ceived and  agreed  to  ship  the  stock.  The  bill  of  lading 
bears  date  of  July  27,  1893,  and  the  complaint  avers, 
that  on  that  day,  the  appellee  owned  and  operated  a 
system  of  railroads,  as  common  carriers,  through  the 
village  of  Bentonville,  Indiana,  to  the  city  of  Cam- 
bridge, there  intersecting  a  certain  other  road  owned 
and  operated  by  appellee,  from  Indianapolis  to  Rich- 
mond, Indiana,  thence  to  Columbus,  Ohio,  and  thence 
to  Cincinnati;  that  on  said  day  appellants  delivered 
to  appellee  two  carloads  of  hogs,  at  Bentonville,  to  be 
shipped  to  Cincinnati,  which  appellee  agreed  to  do  with 
all  "reasonable  dispatch,"  and  issued  to  appellants 
its  bill  of  lading,  and  written  contract  and  agreement, 
which  bill  of  lading  is  made  a  part  of  the  complaint  by 
exhibit;  that  appellee  failed  to  carry  out  its  said 
agreement  in  this,  viz. :  that  appellee  carried  said  hogs 
on  said  day  from  Bentonville  to  Richmond,  a  distance 
of  thirty  miles,  and  there  placed  them  on  the  side- 
track, unnecessarily  apd  without  cause,  and  allowed 
Vol.  18—42 
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them  to  remain  there  twenty-four  hours,  without  no- 
tice to  appellants,  and  without  food  or  water  or  other 
attention;  that  at  the  time  the"  weather  was  very 
warm,  that  the  hogs  were  very  fat  and  perishable  in 
their  nature,  and  that  by  reason  of  said  delay,  six  of 
said  hogs  died  and  became  wholly  worthless;  that  the 
remaining  part  thereof,  by  reason  of  said  delay,  shrank 
in  weights  to  the  amount  of  seventy-flve  dollars,  more 
than  they  otherwise  would  if  they  had  been  delivered 
within  a  reasonable  time ;  that  by  reason  of  the  delay 
appellants  were  compelled  to  sell  said  hogs  for  f  150.00 
less  than  they  would  and  could  have  received  if  they 
had  been  delivered  within  a  reasonable  time  and  with 
out  delay,  on  account  of  the  market  having  gone  down 
during  such  time;  that  appellants  performed  all  of  the 
conditions  of  said  agreement  on  their  part,  and  by 
reason  of  the  failure  of  the  appellee  to  perform  its 
part  thereof  they  were  damaged,"  etc. 

For  the  purposes  of  this  opinion,  it  is  unnecessary 
to  set  out,  even  in  the  abstract,  the  many  stipulations 
of  the  bill  of  lading.  It  is  enough  to  say  that  it  is  in 
the  usual  form  and  contains  the  usual  conditions  of 
like  contracts  for  shipping  live  stock. 

The  appellee  challenged  the  sufficiency  of  the  com- 
plaint by  a  demurrer,  which  the  court  overruled,  to 
which  ruling  the  appellee  excepted.  The  appellee  then 
answered  in  three  paragraphs,  but  as  counsel  have 
failed  to  discuss  any  question  raised  by  the  affirmative 
paragraphs  of  answer,  they  need  not  be  noticed  here. 
Reply  in  general  denial,  trial  by  jury  and  verdict  for 
appellee.  Motion  by  appellants  for  new  trial  over- 
ruled, and  appellants  appeal. 

Appellants  have  assigned  error  as  follows: 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  answer. 
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2.  The  court  erred  in  overruling  appellants'  motion 
for  a  new  trial. 

Many  of  the  questions  which  arose  on  the  trial,  and 
which  are  embraced  in  the  second  assignment  of  error, 
are  eliminated  from  the  case  by  the  failure  of  appel- 
lants to  discuss  them  in  their  brief.  The  learned 
counsel  for  the  appellants,  after  fully  stating,  in  his 
brief,  the  facts  averred  in  the  complaint,  and  proved 
at  the  trial,  makes  the  following  statement:  "We  ap 
peal  this  case  strictly  upon  the  instructions  given  by 
the  court." 

Having  failed  to  discuss  any  other  questions  pre- 
sented in  the  record,  they  are,  under  the  familiar  rule, 
waived. 

There  are,  therefore,  but  two  questions  in  this  case 
for  our  decision  and  determination,  viz.: 

1.  The  action  of  thfe  court  in  overruling  the  de- 
murrer to  the  complaint. 

2.  Whether  or  not  there  was  reversible  error,  in 
the  instruction  given  by  the  court,  of  which  appel- 
lants complain. 

If  the  first  question  is  resolved  in  favor  of  the  ap- 
pellee, then  the  second  need  not  be  determined,  for  in 
that  event  the  judgment  must  be  affirmed. 

While  appellee  does  not  admit  that  the  instructions 
complained  of  were  erroneous,  but,  on  the  contrary, 
contends  that  they  correctly  stated  the  law  applicable 
to  the  proved  facts,  yet  asserts  that  even  if  they  were 
erroneous,  appellants  were  not  harmed  thereby,  be- 
cause the  court  erred  in  overruling  the  demurrer  to 
the  complaint;  and  as  the  complaint  did  not  state  any 
cause  of  action  in  favor  of  appellants,  upon  which  a 
judgment  could  be  founded,  any  subsequent  error 
could  not  be  prejudicial  to  them.  Under  the  author- 
ities, this  position  of  the  appellee  is  well  grounded. 
This  leads  us,  therefore,  to  the  determination  of  the 
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sufficiency  of  the  complaint.  The  appellee  insists  that 
the  complaint  is  fatiilly  defective,  for  the  reason  that 
it  fails  to  aver  ownership  of  the  property  described  in 
the  complaint  in  the  appellants. 

From  the  material  facts  of  the  complaint,  as  above 
quoted,  it  appears  that  there  is  no  direct  averment 
that  the  appellants  were  the  owners  of  the  property 
shipped,  nor  does  the  complaint  in  express  terms 
state  to  whom  the  stock  was  consigned.  The  bill  of 
lading,  which  was  a  special  contract,  shows  that  the 
appellee  received  the  property  of  Farrell  and  Butler, 
ai^d  that  it  was  consigned  to  Huddleston,  Hubbard  & 
Company,  Cincinnati,  Ohio.  Appellee  contends  that 
as  the  complaint  is  silent  as  to  the  ownership  of  the 
property,  the  presumption  of  law  is  that  the  title  is  in 
the  consignee.  From  the  authorities,  this  proposition 
seems  firmly  established. 

In  Madison y  etc.y  R,  R.  Co.  v.  Whitesely  11  Ind.  55,  is 
found  the  first  adjudication  upon  the  subject  in  the 
State,  and  in  that  case  the  court  says:  "As  a  general 
rule,  the  action  against  a  carrier  for  the  loss  of  goods 
sent  by  a  vendor  to  a  vendee,  must  be  instituted  in  the 
name  of  the  consignee;  because  the  law  implies  that, 
by  the  delivery  to  the  carrier,  the  goods  became  the 
property  of  the  consignee,  and  this  obtains  though  the 
consignor  has  paid  the  carrier  for  the  conveyance  of 
the  goods."  ♦  ♦  ♦  ♦  Continuing,  the  court  says: 
"The  defendants  promised  to  deliver  them  for  Rhod- 
enstein  &  Co.,  at  the  regular  station  in  Cincinnati,  on 
payment  of  freight,  etc.  Hence,  it  must  be  assumed 
that  the  property  in  the  goods  vested  in  the  consignees 
upon  their  delivery  to  the  carriers." 

In  Pennsylvania  Co,  v.  Holdermany  69  Ind.  18,  Howk, 
C.  J.,  says:  "The  legal  presumption  is  that,  upon  the 
delivery  of  goods  by  the  consignor  to  a  common  car- 
rier, the  title  thereto  vests  in  the  consignee,  and  this 
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presumption  the  carrier  has  a  right  to  rely  and  act 
upon,  in  the  absence  of  express  notice  from  the  con- 
signor that  he  retains  the  title;  and  in  an  action  by  the 
consignor  against  such  common  carrier,  ♦  ♦  ♦  » 
the  complaint  will  be  bad  on  demurrer  if  it  does  not 
allege  that  the  plaintiff  was  the  owner  of  such  goods/' 

In  Peniisiflvania  Co.  y.  Poor,  103  Ind.  553,  Elliott,  J., 
si>eaking  for  the  court,  says:  "A  complaint  against 
a  common  carrier,  alleging  that  it  negligently  failed 
to  deliver  certain  goods  consigned  by  the  plaintiff,  to 
his  damage,  is  bad  on  demurrer,  in  the  absence  of  an 
averment  that  the  plaintiff  owned  the  goods.  *  *  *  The 
right  of  action  against  a  common  carrier,  for  the  loss 
or  damage  to  goods  consigned,  will  be  presumed  to  be 
in  the  consignee,  in  the  absence  of  allegations  showing 
the  contrary.  ♦  ♦  ♦  ♦  There  are  exceptions  to  this 
general  rule,  but  facts  showing  that  the  case  forms 
an  exception  must  be  pleaded.  The  law  presumes 
that  the  consignee  is  the  real  party  in  interest,  and 
unless  there  are  facts  pleaded  showing  the  contrary, 
this  general  presumption  will  prevail.'^ 

In  the  Encyclopedia  of  Pleading  and  Practice,  vol. 
3,  at  page  829,  it  is  said :  "As  a  general  rule,  the  con- 
signee is  considered  the  person  prima  facie  entitled  to 
sue  for  loss  or  injury  to  goods  shipped,  as  the  law  in- 
tends that  by  delivery  to  the  carrier  the  title  to  the 
goods  vests  in  the  consignee.''  And  again,  on  page 
830,  supra,  it  is  said:  "The  mere  fact  that  a  person  is 
named  as  consignee  in  a  bill  of  lading  is  such  presump- 
tive evidence  of  ownership  in  him,  in  the  absence  of 
any  showing  to  the  contrary,  as  will  entitle  him  to 
sue." 

This  is  the  settled  rule  in  almost  every  state  in  the 

.Union,  and  the  Supreme  Court  of  the  United  States 

has  so  declared  the  law.    Grewe  v.  Brim,  8  How.  429; 

Laicrence  v.  Minium,  17  How.  100;  Blum  v.  The  CaddOy 
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1  Woods  (U.  S.)  64.  The  same  rule  prevails  in  Canada 
and  England.  Young  v.  Canadian  Pacific  R.  W.  Co.,  1 
Manitoba  205;  Dawes  v.  Pecfc,  8  Term  R.  330;  Coleman 
V.  Lambert,  5  Mees.  &  W.  502. 

The  rule  that  the  presumption  of  ownership  is  in  the 
consignee  is  elementary,  and  it  is  so  declared  in 
Browne  on  Carriers,  section  596,  and  Hutchinson  on 
Carriers,  at  paragraph  736. 

But  it  is  unnecessary  to  multiply  authorities.  We 
conclude,  therefore,  that  the  complaint  is  bad  and  does 
not  state  a  cause  of  action  in  appellants  by  its  affirm- 
ative allegations. 

We  are  not  unmindful  of  the  rule  in  this  State  that, 
where  a  complaint  does  not  state  a  material  fact  di- 
rectly, but  such  fact  is  shown  to  exist  in  the  plead- 
ing by  necessary  implication,  the  complaint  is  suffi- 
cient as  to  such  fact.  Evansville,  etc.,  R,  R.  Co.  v.  Dart- 
ingy  6  Ind.  App.  375;  Douthit  v.  Mohr,  116  Ind.  482; 
Cincinnati,  etc.,  R.  W,  Co,  v.  Case,  122 Ind.  310. 

The  material  and  necessary  fact  that  appellants 
were  the  owners  of  the  property  described  in  their 
complaint,  not  appearing  upon  the  face  of  the  plead- 
ing, we  look  in  vain  for  such  other  facts  pleaded  as 
will  imply  ownership  in  them. 

Elliott,  J.,  in  Pennsylvania  Co.  v.  Poor,  supra,  says: 
"Where  a  complaint  is  challenged  by  demurrer,  and 
an  exception  is  reserved,  we  cannot  look  into  the  evi- 
dence to  ascertain  whether  injury  did  or  did  not  re- 
sult The  sufficiency  of  the  coniplaint  is  to  be  deter- 
mined from  the  facts  stated  in  it,  and  not  from  what 
may,  or  may  not,  appear  in  the  evidence.  The  court 
cannot  examine  evidence  to  determine  a  question 
presented  by  demurrer;  for  the  demurrer  presents  the 
question  fully,  and  the  question  presented  must  be  de- . 
cided  according  to  the  record."  Friddle  v.  Crane,  68 
Ind.  583;  Johnson  v.  Breed  I  ore,  72  Ind.  368;  Abell  v. 
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RiddlCj  75  Ind.  346;  Over  v.  Shannon^  75  Ind.  362; 
SimsY.  City  of  Frankfort,  79  Ind.  446;  Wilsons.  Toum 
of  MonticellOy  86  Ind.  10,  20;  Weir  v.  State,  96  Ind. 
311,  see  p.  315. 

We  are  led  to  the  conclusion,  therefore,  that  the 
complaint  was  fatally  defective,  and  did  not  state  a 
cause  of  action  in  the  appellants.  The  court  below 
having  overruled  the  demurrer  to  the  complaint,  the 
error  was  prejudicial  to  the  appellee.  If  the  ruling 
of  the  court  on  the  demurrer  was  error,  and  the  com- 
plaint did  not  state  a  cause  of  action  in  favor  of  ap- 
pellants, then  they  cannot  be  heard  to  complain  of  sub- 
sequent errors  that  were  prejudicial  to  them.  In  the 
case  of  Davis  &  Rankin,  etc.,  Mfg.  Co.  v.  Booth,  10  Ind. 
App.  364,  Lotz,  C.  J.,  says:  "If  an  insufficient  com- 
plaint is  assailed  by  demurrer,  for  want  of  facts,  and 
the  demurrer  is  overruled,  and  the  cause  thereafter 
proceeds  to  trial,  and  the  defendant  recovers  judg- 
ment, the  appellate  tribunal  will  treat  all  errors  made 
subsequently  to  the  ruling  on  the  demurrer  as  wholly 
immaterial,  and  will  affirm  the  judgment." 

The  complaint  in  this  case  being  wholly  insufficient 
to  support  a  judgment  for  appellants,  any  instructions 
given,  though  they  may  have  been  erroneous,  must  be 
regarded  as  harmless.  Elliott's  App.  Proced.,  pp.  570, 
671;  Walhruny.  Babbitt,  16  Wall.  577;  Barth  v.  Clise, 
12  Wall.  400;  Evans  v.  Pike,  118  U.  S.  241. 

This  rule  as  announced  is  well  grounded,  for  the 
reason  that  if  the  plaintiff  does  not  in  his  complaint 
state  a  cause  of  action  that  would  authorize  a  re- 
covery, upon  proof  of  every  material  averment,  it  can 
not  be  said  that  he  was  injured  or  prejudiced  by  any 
subsequent  error  after  the  court  has  held  his  com- 
plaint good. 

The  conclusion  reached  makes  it  unnecessary  for  us 
to  pass  upon  the  question  of  the  sufficiency  of  the  in- 
structions.   Judgment  affirmed. 
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[No.  2,005.    Filed  Sept.  17, 1807.    Rehearing  denied  Dec.  15,  1807.] 

Criminal  IlLW.^- Authority  of  PdLioeman  to  Make  Arrett  WUhout 
Warrant-^A  policeman  of  a  city  has  authority  to  arrest,  without  a 
warrant,  a  person  violating  a  criminal  statute  of  the  State  in  his 
presence  or  view,    p,  669, 

PLBADiNa. — Answer. — False  Imprisonment. — ^An  answer  in  justifica- 
tion to  a  complaint  for  false  imprisonment,  sufficientlj  identifies 
the  arrest  and  imprisonment  justified,  if  it  is  stated  in  the  answer 
to  be  the  same  imprisonment  complained  of  by  plaintiff,  pp.  669, 
670. 

Same. — Answer. — Confession  and.^tK7idanoe.—-I>ttj9Zic»fy.— -An  answer, 
admitting  certain  facts  averred  in  the  complaint,  alleging  new 
matter  in  avoidance  or  justification  thereof,  and  denying  all  other 
material  allegations  of  the  complaint,  is  not  bad  for  duplicity,  pp. 
670-67^. 

From  the  Tipton  Circuit  Court.   Affirmed. 

B.  C.  Moon  and  Conrad  Wolf,  for  appellant. 
F.  N.  Straiton^  J.  C.  Blacklidge  and  C.  C.  Shirley y 
for  appellee. 

Wiley,  C.  J. — ^The  appellant  prosecuted  this  action 
against  the  appellee  for  alleged  false  imprisonment. 
The  complaint  is  in  four  paragraphs,  and  is  very  vo- 
luminous, but  as  no  question  is  raised  as  to  its  suffi- 
ciency we  need  not  refer  to  it  further.  The  appellee 
answered  in  two  paragraphs.  First,  general  denial, 
and  second,  confession  and  avoidance,  or,  more  prop- 
erly, justification.  The  appellant  challenged  the  suffi- 
ciency of  the  second  paragraph  of  answer  by  a  de- 
murrer, which  was  overruled  and  an  exception  re- 
served. The  appellant  replied  by  a  general  denial, 
and  thereupon  appellee  withdrew  his  first  paragraph 
of  answer.  Trial  by  jury  and  verdict  and  judgment 
for  appellee. 

Appellant  has  assigned  as  error  the  overruling  of 
his  demurrer  to  the  second  paragraph  of  answer,  and 
the  overruling  of  his  motion  for  a  new  triaL 


NOVEMBER  TERM,  1897— Vol.  18.         665 


Weser  v.  Welty. 


The  facts  disclosed  by  the  record  upon  which  appel- 
lant  bases  his  action  are,  briefly,  as  follows:  Appel- 
lant was  the  agent  of  a  brewing  company  that  main- 
tained a  branch  of  their  business  at  Kokomo,  from 
whence  beer  was  distributed  to  dealers  in  Kokomo 
and  surrounding  towns.  On  November  6,  1894,  being 
the  day  of  the  general  State  election,  appellant  accom- 
panied by  one  Kelso  went  with  his  wagon  to  the  place 
where  the  beer  was  stored,  for  the  purpose  of  shipping 
some  of  his  goods  to  Greentown  to  fill  an  order  for  a 
sale  which  he  claimed  to  have  made  the  previous  day. 
While  he  was  loading  the  beer  on  his  wagon,  appellee, 
who  was  a  police  officer  of  the  city  of  Kokomo,  came 
up  and  arrested  him  on  the  pretense  of  having  seen 
him  give  a  bottle  of  beer  to  said  Kelso.  Upon  the  ar- 
rest being  made  the  appellee  commanded  appellant  to 
accompany  him  to  the  mayor's  office  to  answer  the 
charge  of  unlawfully  giving  away,  at  a  prohibited 
time,  intoxicating  liquor.  Appellant  did  accompany 
appellee  to  the  mayor's  office,  but  the  mayor  was  not 
in.  Appellee  then  went  to  the  office  of  one  DeHaven, 
a  justice  of  the  peace,  but  he  was  also  absent.  The  ap- 
pellant then  objected  to  being  held  in  custody  on  the 
public  streets,  and  refused  to  go  to  the  office  of  any 
other  justice  of  the  peace  or  magistrate  having  juris- 
diction of  the  misdemeanor  charged.  Appellant  then 
refused  to  accompany  appellee  longer  and  became 
somewhat  belligerent,  but  did  not  commit  any  vio- 
lence upon  appellee.  Appellee  then  called  to  his  as- 
sistance another  policeman  and  together  they  took 
him  to  the  county  jail,  committed  him  to  the  custody 
of  the  jailer  and  he  was  incarcerated  therein.  Appel- 
lee then  went  before  the  mayor,  filed  an  affidavit 
against  appellant  for  a  violation  of  the  liquor  law. 
The  mayor  issued  a  warrant,  placed  it  in  the  hands  of 
appellee  for  service.    Appellee  went  to  the  jail  and 
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served  the  warrant  and  took  appellant  before  the 
mayor,  where  he  gave  bond  for  his  appearance.  The 
cause  was  never  prosecuted  against  the  appellant  to 
judgment,  the  same  having  been  dismissed  by  the 
prosecuting  attorney.  Appellant  was  in  jail  about 
one  hour. 

It  is  contended  upon  the  part  of  counsel  for  appel- 
lant, and  with  much  earnestness,  that  the  second  par- 
agraph of  appellee^s  answer  is  fatally  defective,  and 
that  we  may  pass  upon  the  question  presented,  we 
deem  it  expedient  and  necessary  to  copy  the  material 
averments  thereof.  The  answer  avers  that  the  appel- 
lee was  a  regularly  appointed  and  acting  police  officer 
of  the  city  of  Kokomo ;  that  the  appellant  was  a  keeper 
of  a  place  where  intoxicating  liquors  were  stored,  and 
from  which  they  were  distributed  to  dealers;  that  on 
the  6th  of  November,  1894,  that  being  the  day  men- 
tioned in  the  complaint,  was  the  date  of  the  regular 
general  election  for  State  and  county  officers;  that 
about  7:30  o'clock  a.  m.  of  said  day  the  appellant,  in 
the  presence  and  view  of  appellee,  unlawfully  and 
wrongfully  gave  to  one,  Frank  Kelso,  a  bottle  of  lager 
beer  to  be  then  and  there  drank  as  a  beverage;  that 
among  said  defendant's  duties,  under  the  instructions 
of  the  common  council  and  the  mayor  of  said  city,  was 
that  of  arresting  all  persons  found  violating  any  law 
of  the  State  of  Indiana  in  his  view,  including  offenses 
against  the  laws  of  said  State  in  restraint  of  a  sale  and 
the  giving  away  of  intoxicating  liquors;  that  upon 
said  appellant  giving  said  liquor  to  said  Kelso,  appel- 
lee arrested  him  and  took  him  into  custody  under  and 
by  virtue  of  his  duty  and  authority  as  a  public  officer, 
and  took  him  to  the  office  of  the  mayor  of  said  city,  he 
being  the  magistrate  nearest  to  the  i)oint  where  said 
arrest  was  made,  having  jurisdiction  of  such  offenses, 
but  that  said  mayor  was  not  at  his  office;  that  said 
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appellee  then  visited  the  office  of  one  DeHaven  a  jus- 
tice gf  the  peace  whose  office  was  in  the  immediate 
vicinity  of  the  said  mayor's  office,  but  he,  also,  was 
found  absent;  that  thereupon  the  appellee  proceeded 
with  appellant  to  one,  Moreland,  the  only  magistrate 
in  said  city  other  than  the  two  already  mentioned, 
with  the  purpose  and  intention  of  taking  him  before 
said  Moreland  and  making  the  proper  charges  against 
him,  but  that  before  reaching  said  Moreland's  office 
said  Weser  refused  to  farther  accompany  him,  vio- 
lently resisting  his  efforts  to  conduct  him  before  said 
magistrate;  that  he  then  called  to  his  assistance  one, 
Taylor,  another  police  officer,  and  that  the  combined 
services  of  the  appellee  and  said  Taylor  were  required 
to  overcome  the  physical  resistance  of  said  Weser.  We 
quote  literally  from  the  answer  the  following:  "That 
after  said  plaintitF  Weser  had  offered  such  resistance 
and  while  struggling  with  him  to  control  and  main- 
tain his  custody,  said  officers,  using  no  more  force  than 
was  absolutely  necessary  to  prevent  the  escape  of  said 
Weser  and  in  order  to  secure  said  Weser  until  a  mag- 
istrate could  be  found  before  whom  such  charge  could 
be  made,  defendant  and  said  Taylor  did  conduct  and 
incarcerate  plaintiff  in  the  county  jail  for  a  brief  pe- 
riod, said  jail  being  near  the  point  where  said  struggle 
occurred  with  said  Weser;  that  defendant  did  not 
'  know  whether  said  Moreland  was  in  his  office  or  not, 
and  believed  at  the  time  that  owing  to  the  early  hour 
and  the  fact  that  an  election  was  about  to  occur  that 
it  would  be  exceedingly  doubtful  whether  he  could  be 
found  at  that  time;  that  the  services  of  himself  and 
said  Taylor  were  required  constantly  on  the  streets 
and  at  the  polling  places  of  said  city  during  said 
morning  to  insure  the  peace  and  quiet  of  said  city,  and 
with  the  resistance  he  was  offering  it  would  have  re- 
quired much  time  and  rough  treatment  of  said  pris- 
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oner  to  have  taken  hini  to  said  Moreland's  office^ 
which  was  situated  on  the  upper  floor  of  a  building  in 
said  city,  reached  only  by  a  long,  narrow  flight  of 
stairs;  that  for  the  reasons  aforesaid  said  defendant 
believed  then,  and  now  avers  the  fact  to  be,  that  in  or- 
der to  better  subserve  the  peace  of  said  city,  and  to 
avoid  inflicting  personal  punishment  upon  said  Weser, 
which  would  have  been  necessary  in  order  to  protect 
defendant  and  said  Taylor  from  assault,  had  he  not 
been  confined  in  said  jail,  he  was  incarcerated  therein 
as  aforesaid." 

The  answer  then  avers  that  immediately  after  ap- 
pellant was  locked  in  said  jail  appellee  proceeded  to 
ascertain  the  whereabouts  of  the  most  convenient 
magistrate  in  order  that  appellant  might  be  released 
from  confinement  at  the  earliest  possible  time,  and 
that  in  a  very  short  while  he  found  said  mayor  at  his 
office  and  filed  an  affidavit  charging  appellant  with 
having  given  away  said  intoxicating  liquors  as  afore- 
said in  violation  of  law.  The  answer  then  concludes 
as  follows:  "That  after  said  affidavit  was  duly  filed 
and  a  warrant  issued  thereon  and  delivered  to  said  de 
fendant,  he  immediately  served  the  same  upon  said 
plaintiff  at  said  jail,  and  conducted  him  before  said 
mayor,  to  enable  him  to  answer  said  charge;  that  the 
whole  period  of  his  confinement  in  said  jail  did  not  ex- 
ceed one  hour,  and  was  not  longer  than  was  necessary 
to  procure  a  warrant  from  said  magistrate  as  afore- 
said; that  said  charge  was  afterwards  dismissed  by 
the  prosecuting  attorney,  no  trial  as  to  the  guilt  or  in- 
nocence of  the  plaintiff  being  had.  And  said  defend- 
ant denies  each  and  every  allegation  of  the  complaint 
not  herein  a,dmitted.  Wherefore  he  says  he  was  justi- 
fied in  making  the  arrest  of  plaintiff  complained  of 

In  his  answer  the  appellee  seeks,  upon  the  facts 
stated,  to  justify  the  acts  of  which  appellant  com- 
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plains.  It  is  evident  that,  if  the  answer  is  insufficient 
to  justify,  it  is  not  good  for  any  purpose.  While  it  is 
true  the  answer  denies  each  and  every  material  allega- 
tion of  the  complaint  not  herein  admitted,  such  allega- 
tion is  not  sufficient  to  make  it  a  good  general  denial 
to  the  whole  complaint,  for  a  general  denial  must  con- 
trovert every  material  allegation  of  the  pleading  to 
which  it  is  addressed. 

Under  section  1771,  Burns'  R.  S.  1894  (1702,  Hor- 
ner's R.  S.  1896),  a  policeman  is  a  peace  officer  and  is 
authorized  to  "arrest  and  detain  any  i)erson  found  vio- 
lating any  law  of  this  State,  until  a  legal  warrant  can 
be  obtained." 

The  answer  avers  that  the  appellant,  in  the  presence 
and  view  of  appellee,  violated  a  criminal  statute  of  the 
State  and  under  the  great  weight  of  authority  he  was 
authorized  and  empowered  to  make  the  arrest.  Van- 
deveery.  Mattocks^  3  Ind.  479;  Boclz  v.  Tate,  43  Ind. 
60;  Sctrcle  v.  NeeveSy  47  Ind.  289;  Doering  v.  State^ 
49  Ind.  66;  Wiltse  v.  Holt,  95  Ind.  469. 

From  these  authorities  and  what  we  have  said,  it  is 
plain  that  the  answer  states  sufficient  facts  to  justify 
appellee  in  making  the  arrest. 

This  brings  us  to  a  consideration  as  to  whether  the 
facts  averred  in  the  answer  are  sufficient  to  justify  ap- 
pellee in  incarcerating  appellant  in  jail  until  a  war- 
rant could  be  procured  commanding  his  arrest.  The 
answer  avers  that  appellee  first  took  appellant  to  the 
office  of  the  mayor  who  was  absent;  that  he  then  went 
to  the  office  of  one,  DeHaven,  a  justice  of  the  peUce, 
who  was  also  absent;  that  he  then  proceeded  with  ap- 
pellant in  the  direction  of  the  office  of  one  Moreland, 
the  only  remaining  magistrate  in  said  city,  for  the  pur- 
pose of  making  the  proper  charge  against  him,  but  he 
refused  to  accompany  him  and  violently  resisted  so 
that  he  had  to  call  assistance ;  that  it  was  early  in  the 
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morning  and  he  did  not  believe  said  Moreland  was  in 
his  ofl3ce,  and  to  better  preserve  the  peace  and  protect 
himself  and  Taylor  from  assault  and  violence^  he  in- 
carcerated him  in  jail. 

Appellant  contends  that  the  answer  is  fatally  de- 
fective because  it  does  not  appear  by  affirmative  alle- 
gations that  the  arrest  which  the  answer  seeks  to  jus- 
tify is  shown  to  be  the  arrest  and  imprisonment 
charged  in  the  complaint.  This  contention  is  wholly 
technical  and  we  think  without  merit.  The  answer 
closes  with  the  following:  "Wherefore  he  says  he  was 
justified  in  making  the  arrest  and  causing  the  impris- 
onment of  the  plaintiff  complained  of." 

This  is  a  sufficient  identification  of  the  acts  charged 
against  the  appellee  as  stated  in  the  complaint.  In 
Scircle  v.  Neeves,  supra,  the  same  question  was  raised 
and  decided  adversely  to  appellant. 

In  Scircle  v.  Neeves,  supra,  Downey,  J.,  speaking  for 
the  court,  says :  "It  is  further  objected  that  the  second 
paragraph  of  the  answer  is  bad,  for  the  reason  that  it 
does  not  identify  the  imprisonment  justified  with  that 
mentioned  in  the  complaint.  It  alleges  that  the  im- 
prisonment justified  4s  the  imprisonment  complained 
of  by  the  plaintiff.^  This  is  sufficient  to  identify  the  im- 
prisonment mentioned  in  the  second  paragraph  of  the 
answer  with  the  false  imprisonment  mentioned  in  the 
complaint." 

In  the  case  at  bar,  appellee  in  his  answer  says  that 
he  was  justified  in  making  the  arrest  and  causing  the 
imprisonment  complained  of.  The  answer  is  ad- 
dressed to  the  whole  complaint  and  it  would  be  crit- 
ically technical  to  hold  in  view  of  the  language  used 
that  the  arrest  and  imprisonment  complained  of  were 
not  sufficiently  identified  by  the  answer. 

Another  objection  urged  to  the  answer  is  that  it  is 
double;  that  is,  it  is  both  an  answer  of  confession,  and 
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justification  and  a  special  denial.  This  objection  is 
not  well  taken. 

Mr.  Works  in  his  excellent  treatise  on  practice  and 
pleading,  at  page  379,  paragraph  589,  says:  "The  rule 
is  firmly  settled  that  the  same  paragraph  of  answer 
should  not  both  confess  and  avoid  and  deny  the  same 
allegations  in  the  complaint.  This  would  be  a  plain 
violation  of  the  rule  that  the  defenses  must  be  sepa- 
rately stated  and  numbered.  It  frequently  occurs  in 
practice,  however,  that  the  defendant  may  deny  and 
disprove  some  of  the  facts  stated  as  a  cause  of  action, 
while,  as  to  others,  they  can  only  be  met  by  matter  in 
avoidance. 

"Where  this  occurs,  and  both  the  facts  that  are  true 
and  those  not  true  are  material  to  the  cause  of  action, 
the  defendant  may,  in  the  same  paragraph,  set  up  mat- 
ter in  avoidance  of  that  which  is  true  and  deny  that 
which  is  false.  This  is  necessary  in  order  to  constitute 
a  defense  to  the  entire  cause  of  action,  and  is  in  fact 
but  a  single  defense.  But  where  the  general  denial  is 
pleaded  it  necessarily  puts  in  issue  all  matters  in  the 
complaint  that  are  not  true,  and  the  answer  in  avoid- 
ance may  be  pleaded  to  such  part  as  may  be  true.  This 
would  meet  the  entire  complaint,  but  the  safer  prac- 
tice is  to  meet  the  whole  complaint  in  the  one  para- 
graph by  denying  a  part  and  pleading  new  matter  as 
to  the  residue.  Where  this  is  done,  however,  the 
pleader  must  confine  the  matter  in  avoidance,  in 
terms,  to  that  part  of  the  complaint  it  is  intended  to 
meet,  and  the  denial  should  go  in  general  terms  to 
every  other  material  allegation  of  the  complaint."  See 
also  Iglehart's  Prac,  p.  64,  sec.  52. 

The  answer  under  consideration  confesses  certain 
facts  charged  in  the  complaint  and  seeks  to  escape  le- 
gal liability  by  averring  facts  in  avoidance  or  justifl- 
cation« 
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After  stating  the  facts  confessed,  the  answer  con- 
tains the  following :  ^' And  said  defendant  denies  each 
and  every  material  allegation  of  the  complaint  not 
herein  admitted/'    This  does  not  make  the  answer 
bad.    State,  ex  rel.y  v.  St.  Paul,  etc..  Turnpike  Co.,  92  Ind. 
42,  is  directly  in  point  and  decisive  of  the  question  in- 
volved. We  quote  the  following:  "An  objection  urged 
against  the  fourth  and  fifth  paragraphs  of  the  answer 
is  that  they  do  not  admit  or  deny  all  the  facts  com- 
plained of;  that  a  paragraph  in  an  answer  cannot  be 
good  which  both  admits  and  denies  the  facts  charged. 
Where  one  paragraph  of  a  pleading  both  admits  and 
denies  the  same  alleged  facts,  it  contains  a  contradic- 
tion in  terms  and  is  bad.    But  this  rule  does  not  re- 
quire a  party  to  admit  all  the  facts  alleged,  in  order  to 
admit  some  of  them,  nor  to  deny  all  the  facts  alleged 
in  order  to  deny  a  part  of  them.    He  may  admit  such 
facts  as  he  believes  to  be  true,  and  excuse  or  avoid 
them,  and  deny  the  alleged  facts  that  he  believes  are 
not  true. 

"In  these  paragraphs  of  the  answer  the  appellees 
admit  certain  facts  averred  in  the  complaint,  allege 
new  matter  in  avoidance  thereof,  and  deny  all  the 
other  allegations  of  the  complaint  not  therein  admit- 
ted. This  is  sufficient  pleading;  the  objection  is  not 
well  taken."  Carter  v.  Ford  Plate  Glass  Co.,  85  Ind. 
180,  is  in  accord  with  the  doctrine  announced  by  the 
above  quotation. 

It  follows  from  what  we  have  said  and  the  authori- 
ties cited,  that  the  answer  was  sufficient  to  withstand 
•  the  demurrer,  and  that  there  was  no  error  in  overrul- 
ing it. 

The  second  assignment  of  error  calls  in  question 
the  action  of  the  court  in  overruling  appellant's  mo- 
tion for  a  new  trial.  The  appellant  alleged  eighteen 
reasons  in  his  motion  for  a  new  trial  in  which  he  ques- 
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tions  the  ruling  of  the  court  in  the  admission  and  re- 
jection of  certain  evidence,  and  also  the  giving  of  cer- 
tain instructions  tendered  by  the  api)ellee  and  refus- 
ing  to  give  other  instructions  tendered  by  appellant. 
Among  other  reasons  assigned  in  the  motion  for  a  new 
trial  was  that  the  verdict  was  not  sustained  by  the  ev- 
idence. We  have  examined  the  evidence  with  much 
care,  and  while  there  is  a  sharp  conflict  upon  some  ma- 
terial questions,  we  think  it  fairly  tends  to  support  the 
verdict.  The  evidence  admitted  over  the  objection  and 
exception  of  the  appellant  is  of  such  an  immaterial 
character  that  it  could  not  in  any  event  affect  the  re- 
sult reached. 

The  instructions,  taken  as  a  whole,  fairly  state  the 
law,  and  we  cannot  say  that  there  was  any  substantial 
error  in  giving  the  instructions  complained  of  or  refus- 
ing to  give  those  tendered  by  the  appellant. 

Judgment  aflSrmed. 


HmTH  V.  Ctty  of  Indianapolis. 

[No.  2,025.     Filed  December  16,  1897.] 

Municipal  Ck)BFoaATiON.— C%a7t{;6  of  Grade  of  Street—Damages. — 
Bepeal  of  Statute. — Indianapolis  City  Charter. — So  much  of  section 
8508,  Bums'  R.  S.  1894,  as  provides  for  the  assessment  and  tender- 
ing of  damages,  before  the  grade  of  a  street  can  be  changed  after  it 
has  been  duly  established,  in  cities  of  100,000  inhabitants,  was  re- 
pealed by  the  act  of  March  6,  1891  (Acts  of  1891,  p.  187).  commonly 
designated  as  the  Indianapolis  city  charter,    pp.  676-682. 

Same. — Property  Abutting  Street.-^Damages  from  Surface  Water. — 
When  City  Not  Liable. — A  city  is  not  liable  to  the  owner  of  prop- 
erty abutting  on  a  street,  for  damages  restdting  from  the  flow  of 
surface  water  ui>on  such  property,  where  the  cause  of  such  flow  is 
that  the  lots  are  below  grada    pp.  682,  683. 

Prom  the  Marion  Superior  Court.  Affirmed. 
Carter  &  Broum,  for  appellant. 

James  B.  Curtis^  for  appellee. 
Vol.  18 — 43 
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Wiley,  J, — Appellant  was  plaintiff  below,  and  sued 
appellee  to  recover  damages  to  her  property,  occa- 
sioned by  changing  the  grade  of  one  of  its  streets, 
after  such  grade  had  once  been  established  by  ordi- 
nance, and  she  had  made  improvements  in  the  way  of 
erecting  buildings,  etc.,  according  to;  and  in  conform- 
ity with  the  grade  as  established. 

The  complaint  is  in  two  paragraphs.  The  first  para- 
graph of  the  complaint  avers  that  since  March,  1890, 
she  has  been,  and  is  still,  the  owner  of  lot  72  in  out  lot 
14,  Drake^s  addition  to  the  city  of  Indianapolis,  also 
lot  1  in  out  lot  17  in  McCormick's  Heirs'  addition  to 
said  city;  that  said  lots  adjoin  each  other,  and  are  on 
the  north  side  of  Washington  street,  between  Bloom- 
ington  street  and  Belmont  avenue;  that  on  or  about 
October  11,  1886,  appellee,  by  an  ordinance  duly 
passed  by  the  council  and  board  of  aldermen,  fixed  and 
established  the  grade  of  said  Washington  street,  in 
front  of  said  lots,  and  ordered  the  north  sidewalk  of 
said  street,  between  said  Bloomington  street  and  Bel- 
mont avenue,  paved  with  brick,  and  which  improve- 
ment was  made  according  to  the  provisions  of  said  or- 
dinance, and  was  completed,  accepted,  and  approved 
on  or  about  June  6, 1887;  that  afterwards,  on  the  15th 
day  of  March,  1890,  appellant,  knowing  said  grade  had 
been  so  established,  relying  upon  said  fact,  and  believ- 
ing that  the  same  would  remain  so  established,  pur- 
chased said  real  estate,  and  that  during  the  summer  of 
1890  she  erected  a  building  thereon  to  be  used  by  her 
as  a  place  of  residence  and  for  business  purposes;  that 
she  also  erected  a  barn,  and  filled  said  lots  so  as  to  con* 
form  to  said  grade,  and  planted  grape  vines,  small 
fruits  and  trees,  made  walks,  prepared  and  established 
flower  beds,  and  made  other  improvements  on  said 
lots;  that  all  improvements  were  made  with  reference 
and  so  as  to  conform  to  the  grade  of  the  said  street 
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and  said  brick  sidewalk;  that  in  1894,  appellee,  with- 
out first  having  assessed  and  tendered  to  appellant  the 
damages  therefor,  changed  the  grade  of  said  street  so 
as  to  make  the  roadway  thereof  from  two  to  three  feef 
higher  than  the  former  established  grade,  and  higher 
than  said  brick  sidewalk;  and  that  appellee  has 
paved  the  said  Toadway  with  brick  in  front  of  appel- 
lant's property,  and  has  left  said  street  so  that  the 
roadway  in  front  of  her  business  buildings  and  in 
front  of  her  lots,  is  frpm  two  to  three  feet  higher  than 
said  brick  sidewalk;  that,  by  reason  of  said  change  in 
the  grade  of  said  street,  appellant  will  have  to  raise 
her  said  buildings  from' two  to  three  feet,  and  to  fill  up 
her  lots  so  as  to  conform  to  said  grade;  that  said 
grape  vines,  small  fruit,  and  trees  will  be  destroyed, 
and  she  will  be  compelled  to  raise  said  sidewalk,  all  at 
an  expense  of  f  1,000.00;  and  that,  by  reason  of  said 
change,  her  said  business,  to  wit,  that  of  a  retail  gro- 
cery and  general  store,  has  been  greatly  interfered 
with  and  damaged,  etc. 

The  second  paragraph  of  the  complaint  avers  the 
same  facts  as  to  appellant's  ownership,  what  she 
did  to  improve  her  proi)erty,  and  what  the  appellee 
had  done,  and  then  avers  that  in  making  said  last  im- 
provement, the 'appellee  carelessly,  negligently,  and 
wrongfully  paved  and  improved  said  street,  so  that  in 
front  of  appellant's  property,  the  roadway  was  made 
and  left,  and  is  now  from  two  to  three  feet  higher  than 
the  grade  of  said  sidewalk;  that  said  last  improve- 
ment was  carelessly,  negligently,  and  wrongfully 
made,  so  that  the  drainage  and  water  accumulating 
on  said  street  is  caused  to  flow  on  to  and  over  said  side- 
walk, and  on  to  appellant's  property;  that  it  has  left 
an  abrupt  ascent  of  three  to  four  feet  from  the  level  of 
the  sidewalk  to  the  level  of  the  street  in  front  of  appel- 
lant's property,  so  that  the  same  is  almost  impassable, 
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and  that  her  customers  cannot,  except  by  great  incon- 
venience, get  from  the  street  to  the  said  walk.  Then 
follow  averments,  in  regard  to  raising  her  buildings, 
etc.,  similar  to  those  in  the  first  paragraph. 

Appellee  demurred  to  each  paragraph  of  the  com- 
plaint, which  was  sustained,  and  appellant  excepted. 
She  declining  to  plead  over,  judgment  was  rendered 
against  her  for  costs.  The  sustaining  of  the  demurrer 
to  the  complaint  is  assigned  as  error. 

The  plain  question  here  presented,  is  whether  or  not 
the  appellee  municipality  is  liable  to  respond  in  dam- 
ages resulting  to  abutting  property,  by  reason  of 
cl^anging  a  grade  of  a  street  after  it  had  once  been  es- 
tablished by  the  city.  If  the  appellant  has  a  right  of 
action,  upon  the  facts  stated  (and  their  truth  is  ad- 
mitted by  the  demurrer)  it  must  be  by  virtue  of  some 
statutory  provision,  for  there  is  no  common  law  lia- 
bility. 

Appellant^s  contention  is,  that  by  the  express  pro- 
vision of  a  valid  and  existing  statute,  she  is  entitled 
to  recover  damages  by  reason  of  appellee's  changing 
the  grade  of  the  street  in  front  of  her  property.  That 
part  of  the  statute  applicable  here,  is  as  follows: 
"That  when  the  city  authorities  have  once  established 
the  grade  of  any  street  or  alley  in  the  city,  such  grade 
shall  not  be  changed  until  the  damages  occasioned  by 
such  change  shall  have  been  assessed  and  tendered  to 
the  parties  injured  or  affected  by  such  change,  and 
such  damages  shall  be  collected  by  the  city  from  the 
party  or  parties  asking  such  change  of  grade  in  the 
manner  provided  for  the  collection  of  street  improve- 
ments." Section  3508,  Burns'  R.  S.  1894  (3073,  Hor- 
ner's R.  S.  1896).  Appellee's  contention  is,  that  the 
statute  we  have  just  quoted  was  repealed  by  the  act  of 
1891,  commonly  designated  as  the  charter  of  the  city 
of  Indianapolis;  that  said  act  makes  no  provision  for 
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the  assessment  and  payment  of  damages,  and,  hence, 
there  is  no  liability.  If  appellee  is  right  in  its  conten- 
tion, then  the  demurrer  was  properly  sustained. 

There  are  two  provisions  of  the  act  of  1891,  which 
we  will  have  to  consider.  Among  the  powers  and 
duties  of  the  "Department  of  Public  Works,'*  as  fixed 
and  defined  by  the  act  is,  "To  lay  out,  open,  change, 
vacate,  and  to  fix  or  change  the  grade  of  any  street, 
alley,  or  public  place  within  such  city,  and  to  design, 
order,  contract  for,  and  execute  the  improvement  op 
repair  of  any  street,  alley  or  public  place  within  such 
city.'*  Section  3830,  Burns'  R.  S.  1894,  Acts  1891,  p. 
168. 

Section  134  of  the  act  (Acts  1891,  p.  197)  is  as  fol- 
lows: "All  laws  within  the  purview  of  this  act,  and  in- 
consistent herewith,  are  hereby  repealed." 

While  the  act  Mareh  6,  1891,  empowers  the  depart- 
ment of  public  works  to  change  the  grade  of  any 
street  or  alley,  within  the  corporate  limits  of  the  city 
of  Indiafiapolis,  there  is  no  provision  for  the  assess- 
ment of  damages,  resulting  from  such  change.  If 
therefore  section  3508  (3073),  supra,  was  repealed  by 
the  act  of  1891,  and  there  being  no  common  law  liabil- 
ity, it  must  necessarily  follow  that  no  damages  are  re- 
coverable under  the  first  paragraph  of  appellant's 
complaint. 

Section  3508  (3073),  supra,  is  section  27  of  the  act 
approved  March  14,  1867.  That  act  provided  gener- 
ally for  the  incorporation  of  cities,  created  certain 
offices,  and  prescribed  the  duties  of  the  municipal  offi- 
cers. Among  other  things  it  invested  the  common 
council  with  power  to  lay  out,  widen,  straighten, 
change,  and  improve  streets  and  alleys,  and  authorized 
assessments  upon  abutting  property,  for  the  payment 
thereof.  As  we  have  said,  it  was  a  general  act,  and 
applied  alike  to  all  cities  embraced  within  its  pro  vis- 
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ions.  Under  its  provisions  the  common  council  could, 
upon  petition,  by  proper  proceedings  direct  the  grade 
of  any  street  to  be  changed,  after  it  had  been  once  es- 
tablished, but  such  grade  could  not  be  changed  until 
all  damages  occasioned  thereby  had  been  assessed  and 
tendered  to  the  parties  injured,  or  affected  by  such 
change.  By  the  statute,  it  is  made  the  duty  of  the  city 
to  collect  such  damages  from  the  parties  asking  such 
change  of  grade.  Such  damages  were  to  be  collected 
in  th-e  same  manner  as  that  provided  in  the  act  for  the 
collection  of  street  improvements.  And  in  this  con- 
nection it  is  proper  to  say  that  ample  provision  is 
made  in  the  act  for  the  collection  of  assessment  for 
street  improvements,  and  that  is  upon  the  basis  of  the 
benefits  accruing  to  property  abutting  or  fronting 
thereon.  Where,  therefore,  the  grade,  of  any  street 
should  be  changed,  after  it  had  once  been  established, 
and  such  change  occasioned  any  damages  to  abutting 
property,  while  it  was  the  duty  of  the  city  to  have  as? 
sessed  and  tendered  such  damages,  the  city  was  not 
personally  liable  therefor,  for  the  reason  that  the  law 
made  such  damages  a  charge  upon  the  party  or  parties 
asking  for  such  change. 

The  act  approved  March  6,  1891,  providing  for  the 
incorporation  and  government  of  cities,  having  more 
than  one  hundred  thousand  population,  is  not  a  spe- 
cial law,  but  a  general  one,  applicable  alike  to  all 
cities  of  the  State  containing  such  population.  The 
act  creates  certain  departments  of  the  municipal  gov- 
ernment, and  prescribes  their  powers  and  fixes  their 
duties.  One  of  the  departments  of  such  municipal 
government,  is  designated  as  the  "Department  of  Pub- 
lic Works."  Among  the  powers  with  which  the  board 
of  public  works  is  clothed,  are  the  following:  "To  lay 
out,  open,  change,  vacate,  and  to  fix  or  change  the 
grade  of  any  street,  alley,  or  public  place  within  such 
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city,  and  to  design,  order,  contract  for,  and  execute  the 
improvement  or  repair  of  any  street,  alley  or  public 
place  within  the  city."  Section  3830,  Burns'  R.  S. 
1894.  Absolute  power  is  conferred  upon  the  board  of 
public  works,  without  petition  or  request  of  property 
owners,  to  order  such  improvements  in  streets  and  al- 
leys, or  to  vacate  streets  and  alleys,  or  to  fix  or  change 
the  grade  of  streets;  as  they  may,  in  their  judgment, 
deem  proi)er.  Provision  is  made  ^n  the  act  for  notice 
to  property  owners,  and  gives  them,  in  certain  in- 
stances, and  under  certain  conditions,  the  right  to  re- 
monstrate and  appeal  from  the  action  of  the  board. 
But  no  place  in  the  statute  is  the  city  made  liable  for 
damages  in  changing  the  grade  of  a  street,  after  it  has 
once  been  established,  nor  does  it  make  it  obligatory 
upon  such  city  to  have  such  damages  assessed  and 
tendered.  The  act  is  full  and  complete,  and  that  part 
of  it  now  under  consideration,  covers  every  phase  of 
public  improvement,  including  the  right  and  power  of 
the  board  of  public  works,  to  change  the  grade  of 
streets.  As  the  act  is  applicable  alone  to  cities  con- 
taining a  population  of  over  one  hundred  thousand,  as 
it  is  silent  on  the  question  of  allowing  damages,  inci- 
dent to  the  change  of  the  grade  of  a  street,  after  it  had 
once  been  established,  it  is  evident  it  seems  to  us,  that 
the  legislature  did  not  intend  that  such  damages 
should  be  recoverable. 

Appellant  concedes  that  she  has  no  common  law 
right  to  a  recovery,  and  that  if  she  is  entitled  to  re- 
cover, it*  is  by  virtue  of  some  statutory  law.  The  re- 
pealing clause  of  the  act  of  1891,  we  have  already 
quoted.  It  repeals  "all  laws  within  the  purview  of 
this  act,  and  inconsistent  herewith."  The  word  "pur- 
view," as  here  used,  means  within  the  limit  or  scope  of 
the  act.  It  is  meant  to  cover  the  whole  extent  of  its 
intentions  or  provisions.    The  legal  interpretation  of 
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the  phrase,  "within  the  purview  of  this  act/'  when 
used  in  a  repealing  clause  of  a  statute,  is  no  longer  a 
question  of  speculation  or  doubt  in  this  State.  In 
Williams  v.  State^  ex  reh,  86  Ind.  400,  it  was  held  that 
"the  purview  of  an  act  begins  with  its  enacting  clause 
and  ends  before  the  repealing  clause.  •  •  ♦  In 
'Payne  v.  Conner^  3  Bibb.  180,  it  is  said:  *The  meaning 
usually  attached  to  this  term  by  writers  on  law  seems 
to  be  the  enacting  gart  of  a  statute  in  contradistinc* 
tion  to  the  preamble;  and  we  think  the  provision  of  the 
act  repealing  all  acts  or  parts  of  acts  coming  within 
its  purview,  should  be  understood  as  repealing  all  acts 
in  relation  to  all  cas^s  which  are  provided  for  by  the 
repealing  act;  and  that  the  provisions  of  no  act  aire 
thereby  repealed  in  relation  to  cases  not  provided  for 
by  it'  V 

But  in  the  repealing  clause  of  the  act  under  consid- 
eration it  contains  the  additional  provision  that  all 
laws  "inconsistent  herewith''  are  repealed. 

The  portion  of  section  59,  of  the  original  act  above 
quoted  empowers  the  board  of  public  works  to  "lay 
out,  open,  change,  vacate,  and  to  fix  or  change  the 
grade  of  any  street,  alley,  etc.,"  and  such  power  is  not 
coupled  with  any  authority  or  right  to  assess  and  ten 
der,  or  cause  to  be  paid,  any  damages  occasioned  by 
changing  such  grade,  and  no  provision  made  for  col- 
lecting damages  from  any  source,  to  reimburse  the 
city. 

The  act  of  1891  is  the  only  legislative  expression 
concerning  the  government  of  cities  having  a  popula- 
tion of  over  one  hundred  thousand,  and  as  the  legisla- 
ture made  provision  therein  for  the  change  of  the 
grade  of  streets,  we  must  hold,  that  such  act  covers 
the  whole  subject-matter  embraced,  and  that  so  much 
of  section  3508  (3073),  supra,  as  provides  for  the  assess- 
ment and  tendering  of  damages,  before  the  grade  of  a 
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street  can  be  changed^  after  it  has  been  once  duly  es- 
tablished, is  repealed,  in  so  far  as  it  would  otherwise 
be  applicable  to  cities  within  the  class  embraced  by 
the  act.  " 

It  seems  clear  to  us  that  a  general  law  providing  for 
the  incorporation  and  government  of  cities,  which 
grants  to  a  city  the  power  to  change  the  grade  of  a 
street,  subject  to  the  limitation  that  such  grade  shall 
not  be  changed,  until  the  damages  occasioned  thereby 
shall  have  been  assessed  and  tendered  to  those  injured 
by  such  change,  is  inconsistent  with  a  subsequent  act 
which  specifically  authorizes  such  change,  without 
any  such  limitation,  and  without  providing  any  means 
for  the  payment  of  such  damages. 

The  supreme  court  of  Wisconsin,  in  a  well  consid- 
ered opinion,  has  decided  the  exact  question  here  pre- 
sented of  appellant's  right  to  recover,  adversely  to  her 
contention.  Smith  v.  City  of  Eau  Glaire^  78  Wis.  457, 
47  N.  W.  830. 

In  that  case  the  court  said:  "Perhaps  no  rule  of  law 
is  more  completely  settled  than  is  the  rule  that  if  con- 
sequential damages  result  to  property  owners  from 
raising  or  lowering  the  grade  of  a  street  by  a  munici- 
pality, it  is  not  a  taking  of  private  property  for  public 
use,  within  the  meaning  of  *  *  *  the  constitution, 
and  that  if  the  municipality  act  under  authority  of 
law  in  making  the  change  of  grade,  and  with  due  care, 
it  is  not  liable  for  such  damages,  unless  made  so  by 
some  statute  or  constitutional  provision."  See  also 
Wtia  V.  City  of  Madison^  75  Ind.  241,  and  authorities 
there  cited. 

In  that  case  it  appears  that  the  city  of  Eau  Claire 
was  a  municipality  under  a  special  charter.  In  1889, 
the  legislature  passed  an  act  to  revise,  consolidate  and 
amend  the  then  existing  charter.  Under  the  old  char- 
ter, there  was  a  provision  making  the  city  liable  for 
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damages  caused  by  a  change  of  the  grade  of  a  street, 
and  under  that  charter  an  ordinance  was  passed  di- 
recting a  change  of  th^e  grade  of  a  certain  street,  and  it 
was  published  April  9,  1889,  and  it  was  effective  only 
upon  its  publication.  The  act  amending  the  charter 
was  published  and  took  effect  March  30,  1889,  and 
though  it  provided  that  the  grades  of  streets  might  be 
changed,  no  provision  was  made  for  the  payment  of 
damages.  Under  these  facts  it  was  held  that  although 
the  ordinance  was  passed  under  the  old  charter,  it  did 
not  become  effective  until  the  new  charter  went  into 
effect,  and  as  it  contained  no  provision  for  the  pay- 
ment of  damages,  there  could  not  be  a  recovery. 

On  the  question  of  repeal  of  statutes  where  subse- 
quent acts  are  passed  relating  to  the  same  subject- 
matter,  the  court,  in  Smith  v.  City  of  Eau  Claire^  supra, 
said :  "The  general  rule  is  that  a  statute  which  revises 
the  subject-matter  of  a  former  statute  works  a  repeal 
of  such  former  statute  without  express  words  to  that 
effect'^ 

To  the  same  effect  is  the  case  of  Lewis  v.  Stoiity  22 
Wis.  234.  These  authorities  are  in  harmony  with 
what  we  have  already  said  on  the  subject  of  repeal. 

In  the  second  paragraph  of  the  complaint,  the  ap- 
pellee is  charged  with  negligence  in  making  the 
change  in  the  grade  of  the  street.  The  language  of  the 
complaint  is  that,  "the  defendant  (appellee)  has  so 
negligently,  carelessly,  and  wrongfully  made  said 
street,  that  the  drainage  and  water  accumulating  on 
said  street  is  caused  to  run  from  said  street  on  to  and 
over  said  sidewalk  and  on  to  plaintiff's  (appellant's) 
property." 

A]ppellant  urges  that  this  is  negligence  for  which 
the  city  is  liable,  and  bases  her  contention  on  the  fact 
that  it  is  charged  that  the  city  itself  did  the  work  of 
constructing  the  street,  etc.    The  allied  negligence 
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here  charged  is  that  by  reason  of  the  change  in  the 
grade  of  the  street,  the  water  accumulating  thereon  is 
carried  over  and  upon  appellant's  property.  We  must 
construe  this  to  mean,  that  merely  the  surface  water, 
or  water  that  accumulates  from  falling  rain,  is  car- 
ried on  to  her  property.  There  is  no  pretense  in  the 
complaint  that  by  reason  of  the  grade,  any  additional 
volume  or  quantity  of  water  is  gathered,  in  gutters  or 
otherwise,  and  carried  on  to  her  property. 

The  learned  counsel  for  appellant  have  not  cited 
any  authority  in  support  of  their  contention,  while 
there  are  many  cases,  which  hold  that  there  is  no  lia- 
bility to  a  city,  where  surface  water  flows  from  the 
grade  of  one  of  its  streets  over  and  upon  adjoining 
lots,  because  such  lots  are  below  the  grade.  Weis  v. 
City  of  Madison,  supra;  2  Dillon,  Municipal  Corpora- 
tions (3d  ed.),  sec.  1051. 

Mr.  Dillon  says:  "Surface  water  is  a  common 
enemy,  which  the  lot  owner  may  fight  by  raising  his 
lot  to  grade,  or  in  any  other  proper  manner,  and  since 
the  municipality  has  the  undoubted  right  to  bring  its 
streets  to  grade,  and  has  as  much  power  to  fight  sur- 
face water  in  its  streets  as  the  adjoining  private 
owner,  it  is  not  ordinarily,  if  ever,  liable  for  simply 
failing  to  provide  culverts  or  gutters  adequate  to  keep 
surface  water  off  from  adjoining  lots  belaw  grade,  par- 
ticularly if  the  injury  is  one  which  would  not  have  oc- 
curred had  the  lots  been  filled  so  as  to  be  on  a  level 
with  the  street."  In  harmony  with  the  above  doctrine 
are  the  following:  Elliott  on  Roads  and  Streets,  p.  364; 
Wets  V.  City  of  Madison,  supra;  Clark  v.  City  of 
Wilminytony  5  Harrington  (Del.)  243;  Imler  v.  City  of 
Sprinqfield,  65  Mo.  119;  Wilson  y.  Mayor,  etc.,  1 
Denio  595;  Hoyt  v.  City  of  Hudson,  27  Wis.  656. 

Many  authorities  might  be  cited,  but  we  deem  it  un- 
necessary.   The  facts  pleaded   in  this   case  bring  it 
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within  the  maxim,  Damnum  absque  injuriay  and  the  ap- 
pellant is  without  remedy. 

We  frankly  say  that  from  the  averments  of  the  com- 
plaint— ^and  the  demurrer  admitted  their  truth — ^the 
appellant  has  been  greatly  damaged,  but  under  the 
facts  and  law,  the  remedy,  if  any,  is  in  the  legislature 
and  not  in  the  courts. 

The  demurrer  was  correctly  overruled. 

tTudgment  affirmed. 


Towers  v.  The  Lake  Erie  and  Western  Bailroab 

Company. 

[No.  2,484.     FUed  January  4,  1898.] 

'BAiLBOAS)S,-~TnJury  at  Croasing.  ^Contributory  Negligence. — ^Where 
a  driver  of  a  team  of  horses  in  crossing  a  railroad  track  which  he 
knew  to  be  dangerous  ai^d  which  was  so  located  that  an  approach- 
ing train  could  not  be  seen,  approached  such  crossing  driving  in 
a  trot,  without  stopping  to  listen  whether  a  train  was  approaching 
or  not,  was  guilty  of  such  negligence  as  to  bar  a  recovery  for  an  in- 
jury received  by  being  struck  by  a  passing  train  on  such  crossing, 
notwithstanding  defendant's  negligence  in  failing  to  sound  the 
whistle  or  ring  the  bell  in  approaching  such  crossing  as  required  l^ 
statute,    pp.  68S-687. 

Special  Yerdiot.— TT^en  Ultimate  Facta  WiU  he  DisregardedL-^Neg' 
ligence. — When  the  facts  found  in  a  special  verdict  are  such  that 
the  oourt  can,  as  a  matter  of  law,  adjudge  that  the  injured  party 
was  or  was  not  guilty  of  contributory  negligence,  the  finding  of 
such  ultimate  facts  will  be  disregarded,    p.  687. 

Prom  the  LaPorte  Circuit  Court  Affirmed. 

Frank  E.  Oshom  and  W.  C.  Bansburgh,  for  appel- 
pellant. 

Mortimer  Nye^  W.  E,  Hackedom  and  John  B.  Coch- 
rum^  for  appellee. 

CoMSTOCK,  J. — Action  for  damages  for  personal  in- 
juries received  by  the  appellant  (plaintiff  below),  by 
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collision  with  defendant's  train  of  cars  at  a  crossing 
of  a  public  highway  over  the  defendant's  road.  Issue 
was  formed  by  general  denial.  A  special  verdict  was 
returned.  Defendant's  motion  for  judgment  on  the 
verdict  was  sustained,  and  appellant's-  overruled. 
These  rulings  are  assigned  as  error. 

The  verdict  shows  that  by  reason  of  a  cut,  through 
which  appellee's  track  was  laid,  and  various  obstruc- 
tions, a  view  of  trains  running  along  said  railroad  to 
the  south  and  east  of  said  highway  crossing  could  not 
be  had  by  persons  approaching  said  crossing  on  said 
highway  from  the  south,  at  any  point  within  500  feet 
of  said  crossing  until  the  railroad  track  was  reached. 
On  the  day  of  the  accident,  appellee  ran  one  of  its 
trains,  consisting  of  eighl  freight  cars  and  a  caboose 
pushed  by  an  engine,  at  the  rate  of  nine  miles  an  hour 
over  said  crossing.  Appellant  was  traveling  north- 
ward along  said  highway,  in  a  light  covered  wagon 
drawn  by  two  horses,  known  by  him  to  be  spirited,  and 
afraid  of  the  cars.  He  had  known  said  crossing  for  fif- 
teen years;  for  three  or  four  years  last  past  he  had 
crossed  .the  same  on  an  average  of  two  or  three  times 
a  week,  and  knew  it  to  be  dangerous.  Said  railroad 
was  laid  in  a  cut  six  to  eight  feet  deep,  and  the  high* 
way  cut  down  to  a  level  with  the  railroad.  The  right 
of  way  of  the  railroad  wa^  one  hundred  feet  wide;  that 
of  the  highway  sixty-three  feet.  The  track  was 
straight  to  the  southeast  for  two  thousand  feet.  Plain- 
tiff, if  he  had  looked  and  listened,  could  not  have  seen 
or  heard  the  train  before  he  drove  onto  the  track.  He 
knew  that  there  was  no  regular  train  scheduled  to 
pass  over  said  crossing  at  said  time.  He  st6pi)ed  at 
a  distance  of  twenty  or  thirty  rods  south  of  the  rail- 
road and  partly  let  down  the  top  of  his  wagon,  looked 
and  listened,  and  did  not  see  or  hear  the  train,  and 
then  drove  on  in  a  slow  trot,  continuing  to  look  and 
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listen  for  the  approaching  train  as  he  drove  along; 
that  he  did  not  hear  any  train  approaching  said  cross- 
ing until  he  was  within  fifteen  to  twenty  feet  of  the 
railroad  track.  He  believed  at  the  time  that  it  was  too 
late  to  stop. and  avoid  injury,  and  he  believed  it  best 
to  cross  the  track  if  possible  before  the  train.  Within 
a  few  feet  of  the  track  the  horses  became  unmanage- 
able. The  hind  end  of  the  wagon  was  struck,  resulting 
in  the  personal  injury  for  which  he  sues.  The  jury 
also  found  that  appellant  used  ordinary  care  in  ap- 
proaching said  crossing  and  in  attempting  to  cross 
after  he  discovered  the  train.  The  accident  occurred 
between  10  and  11  o'clock  a.  m.  on  the  11th  of  June, 
1895.  It  was  a  clear,  bright,  still  day.  Appellant  was 
possessed  of  good  hearing  Snd  good  eyesight.  The 
facts  found  show  defendant  to  have  been  guilty  of  neg- 
ligence in  not  ringing  the  bell,  or  sounding  the  loco- 
motive whistle  as  required  by  statute. 

The  only  question  we  are  called  upon  to  decide  is 
whether  appellant  was  guilty  of  negligence  contribu- 
ting to  his  injury.  We  think  this  question  must  be  an- 
swered in  the  affirmative.  He  knew  the  crossing  to  be 
dangerous.  He  approached  it  in  a  slow  trot  with  a 
team  of  spirited  horses  afraid  of  the  cars.  The  day 
was  still,  his  hearing  and  sense  of  sight  were  good;  the 
crossing  was  more  than  ordinarily  dangerous.  It  was 
his  duty  to  exercise  caution  commensurate  with  a 
danger  known  to  him.  As  he  could  not  see  the  ap- 
proaching train,  duty  required  upon  his  part  the  exer- 
cise of  care  in  the  use  of  his  sense  of  hearing.  The  ob- 
structions were  known  to  him ;  it  was  his  duty  to  stop 
and  listen.  If  he  had  done  so,  he  certainly  would  have 
heard,  under  the  conditions,  the  approaching  train 
in  time  to  have  avoided  it. 

Negligence  of  the  defendant  did  not  relieve  appel- 
lant from  exercising  care.    The  railroad  track  being 
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on  a  level  with  the  highway,  was  itself  a  warning  of 
danger.  His  knowledge  of  the  obstructions  admon- 
ished him  of  the  peril  to  which  he  was  exposed.  Driv- 
ing his  team  known  by  him  to  be  spirited  and  afraid 
of  the  cars  without  stopping  to  listen,  under  the  cir- 
cumstances, was  clearly  negligence.  The  case  of  Ole- 
son  V.  Lake  Shore^  etc.y  R.W.  Co.y  143  Ind.  405,  is  in- 
structive upon  this  question,  and  cites  many  author- 
ities in  point. 

When  the  facts  found  in  a  special  verdict  are  such 
that  the  court  can,  as  a  matter  of  law,  adjudge  that 
the  injured  party  was  or  was  not  guilty  of  contribu- 
tory negligence,  then  the  finding  of  such  ultimate 
facts,  whatever  they  may  be,  will  be  disregarded  by 
the  court.  Smith  v.  Wabash  R.  R.  Co.,  141  Ind.  92, 105; 
Cleveland,  etc.,  R.  R.  Co.  v.  Moneyhun,  146  Ind.  147, 154. 

Under  the  conditions  known  to  the  appellant,  his 
conduct  indicated  an  indifference  to  danger  constitu- 
ting negligence.  Had  he  stopped  his  team  and  listened, 
he  could  not  have  failed  to  have  heard  the  approach- 
ing train  and  avoided  danger.  See  Smith  v.  Wabash  R. 
R.  Co.,  supra;  CleveUmd,  etc.,  R.  R.  Co.  v.  Moneyhun, 
supra,  and  the  authorities  in  said  cases  collected. 

Judgment  aJD&rmed. 


William  Deering  &  Company  v.  Armstrong,  Ad- 
ministrator. 

[No.  2,864.    Filed  January  4,  1898.] 

New  Trial.— JIfoWon  For.^When  Filed,— Special  Judge.-Statute 
Construed, — ^The  fact  that  a  trial  was  heard  bj  a  special  judge  from 

.  another  county,  who  did  not  remain  to  receiye  the  verdict,  and  did 
not  return  until  the  next  term  of  court,  wiU  not  relieve  a  party 
from  the  requirement  of  section  570,  Bums'  R.  S.  1894,  that  a  mo- 
tion for  a  new  trial  must  be  filed  during  the  term  at  which  the  ver- 
dict was  rendered,  except  where  the  verdict  is  rendered  on  the  last 
day  of  the  term,  when  it  is  not  shown  that  any  effort  was  made  to 
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procure  the  attendance  of  the  special  judge  after  the  return  of  the 
verdict  and  before  the  dose  of  the  term  in  order  that  anapplioation 
for  a  new  trial  might  have  been  made  in  compliance  with  the 
statute,  pp.  688-691. 
Same.— Jfo^ion  For.—FUed  vnih  the  Clerk.^StatiUe  CondruecL^ 
Filing  a  motion  for  a  new  trial  with  the  clerk  is  not  a  sufficient  ap- 
plication within  the  meaning  of  section  571,  Bums'  R.  S.  1894.  p. 
690. 

From  the  Boone  Circuit  Court.  Affirmed. 

B.  W.  Harrison  and  H.  C.  WillSy  for  appellant. 

F.  M.  Ooldsherry  and  J,  O.  AdamSy  for  appellee. 

Wiley,  J. — This  case  was  tried  at  the  September 
term,  1896,  before  a  special  judge,  the  regular  judge 
being  disqualified  by  reason  of  a  change  of  venue  from 
him.  There  was  a  trial  by  jury,  and  a  verdict  for  ap- 
pellee. The  verdict  was  returned  September  16.  It 
•  appears  from  the  record  that  the  special  judge  who 
presided  at  the  trial  lived  at  Noblesville,  Hamilton 
county;  that  when  the  cause  was  finally  submitted  to 
the  jury,  and  before  the  return  of  the  verdict,  it  was 
agreed  that  one  P.  H.  Dutch,  a  dianterested  attorney, 
should  receive  the  verdict,  in  case  of  an  agreement, 
and  the  special  judge  returned  to  his  home. 

The  September  term  of  the  Boone  Circuit  Court 
finally  adjourned  for  the  term  October  12,  and  the  No- 
vember term  convened  the  first  Monday  of  November, 
being  the  second  day  of  the  month.  October  12,  a 
short  time  before  the  term  finally  closed,  appellant 
presented  to  the  clerk  its  motion  and  reasons  for  a  new 
trial,  which  the  clerk  duly  filed,  but  neither  the  clerk 
nor  the  appellant  called  the  attention  of  the  court 
thereto,  and  the  court  did  not  make  an  entry  or  mem- 
oranda thereof.  At  that  time  the  regular  judge  was 
presiding.  The  special  judge  before  whom  the  cause 
was  tried,  did  not  return  to  said  court  until  Novem- 
ber 24, 1896,  being  the  20th  judicial  day  of  the  Novem- 
ber term.    On  that  day  while  such  special  judge  was 
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occupying  the  bench,  appellant,  over  appellee^s  objec- 
tion, filed  its  motion  and  reasons  for  a  new  trial.  De- 
cember 8,  appellee  moved  to  strike  this  motion  from 
the  record,  which  was  sustained  by  the  court,  and  ap- 
pellant excepted.  Thereupon  the  court  pronounced 
judgment  on  the  verdict  in  favor  of  appellee.  On  the 
same  day,  before  the  same  special  judge,  appellant  of- 
fered to  refile  its  motion  for  a  new  trial,  which  motion 
the  court  rejected,  to  which  ruling  appellant  reserved 
an  exception.  These  facts  are*all  embraced  in  a  bill  of 
exceptions,  and  are  properly  presented  for  our  consid- 
eration.   Appellant  has  assigned  error  as  follows: 

1.  •  The  court  erred  in  striking  out  appellant^s  mo- 
tion for  a  new  trial,  filed  October  12, 1896. 

2.  The  court  erred  in  refusing  to  allow  appellant  to 
file  its  motion  for  a  new  trial  after  judgment^on  the 
verdict. 

Section  570,  Burns'  R.  S.  1894,  provides  that  applica- 
tion for  a  new  trial  may  be  filed  during  the  term  at 
which  the  verdict  is  returned,  or  the  decision  is  ren- 
dered except  where  the  verdict  is  returned  or  the  de- 
cision is  rendered  on  the  last  day  of  the  term,  then 
such  motion  shall  be  filed  on  the  first  day  of  the  suc- 
ceeding term,  whether  regular  or  special. 

Section  571,  Burns'  R.  S.  1894,  provides  that  the  ap* 
plication  must  be  made  by  motion  upon  written  rea- 
sons filed  at  the  time  of  making  the  motion.  Appel- 
lant contends  that  under  the  particular  facts  as  here 
presented,  it  did  all  it  was  required  to  do,  in  the  way 
of  filing  its  motion  for  a  new  trial  to  preserve  its 
rights;  that  as  the  special  judge  did  not  appear  in  the 
court  below  after  the  return  of  the  verdict,  until  after 
the  term  closed,  it  had  no  opportunity  to  do  more  than 
it  did.  We  do  not  think  this  contention  is  well 
grounded.  We  judicially  know  that  the  counties  of 
Vol.  18—44 
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Boone  and  Hamilton  are  adjoining,  and  that  the  seatfi 
of  justice  thereof  are  connected  by  a  direct  line  of  rail- 
road. There  is  no  showing  in  the  record  that  appel- 
lant made  any  effort  to  procure  the  attendance  of  the 
special  judge,  after  the  return  of  the  verdict  and  be- 
fore the  close  of  the  term,  so  that  it  might  make  its  ap- 
plication for  a  new  trial  in  conformity  to  the  statute. 
And  although  the  regular  judge  was  disqualified,  yet 
the  application  for  a  new  trial  might  have  been  noted 
or  entered  by  him  by  agreement,  but  it  does  not  ap 
pear  that  any  such  request  was  made  by  appellant, 
and  refused  by  appellee. 

It  has  always  been  held  in  this  State,  that  the  pre- 
sentation to  the  clerk  of  any  instrument  required  to 
be  filed,  and  his  endorsement  thereon  of  his  file  mark, 
does  not  constitute  a  filing  within  the  meaning  of  the 
law  where  papers  or  other  instruments  are  required  to 
be  filed  in  open  court.  Such  fact  must  be  called  to  the 
attention  of  the  court,  and  the  couH  must  make  an 
entry  or  a  memoranda  thereof.  The  mere  writing  and 
filjng  with  the  clerk  of  a  motion  for  a  new  trial,  is  not, 
within  the  meaning  of  the  statute,  making  an  applica- 
tion for  a  new  trial. 

In  EmisoUy  TrusteCy  v.  Shepardy  Admr.,  121  Ind.  184, 
it  was  said :  "It  is  necessary  that  a  motion  for  a  new 
trial  must  be  made  or  presented  to  the  court,  and  that 
the  cause  or  reason  for  the  motion  shall  be  reduced  to 
writing  and  filed  at  the  same  time  of  making  the  mo- 
tion, the  motion  to  be  entered  by  the  court  and  the 
written  reasons  filed  with  the  clerk.  Merely  writing 
out  and  filing  a  motion  for  a  new  trial  is  not  making 
an  application  for  a  new  trial  within  the  meaning  of 
the  statute." 

In  Railsback  v.  WalkCy  81  Ind.  409,  it  was  held  that  an 
affidavit  for  a  change  of  venue,  which  was  handed  to 
the  clerk  by  counsel  and  marked  filed,  without  calling 
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the  court's  attention  thereto,  though  done  in  open 
court,  was  not  a  filing  of  the  aflSdavit 

In  Jacquay  v,  Eartzell,  1  Ind.  App.  500,  this  court 
said :  "A  motion  for  a  new  trial  must  be  made  within 
the  time  fixed  by  law.  ******  It  is  irrev- 
ocably settled  that  an  application  for  a  new  trial 
must  be  made  within  the  time  fixed  by  section  561, 
supra  [section  570,  Burns'  E.  S.  1894],  unless  an  exten- 
sion of  the  time  be  given  by  agreement  of  the  adverse 
party,  except  for  causes  discovered  after  the  term  at 
which  the  trial  was  had/' 

In  Shaffer  v.  Milwaukee,  etc..  Ins,  Co.,  17  Ind.  App. 
204,  it  was  said:  "Under  the  plain  meaning  of  the. 
statute  and  the  decisions  of  the  Supreme  and  Appel- 
late Courts  of  this  State,  the  appellants  in  this  case 
waived  their  right  to  a  motion  for  a  new  trial  by  not 
filing  it  during  the  term  at  which  the  cause  was  tried, 
it  aflBirmatively  appearing  from  the  record  that  the 
verdict  of  the  jury  was  not  returned  on  the  last  day  of 
the  term.'^  See,  also,  the  following:  American,  etCy 
Co.  V.  Clark,  128  Ind.  230;  Krutz  v.  Craig,  53  Ind. 
661;  Pennsylvania  Co.  v.  Sedwich,  59  Ind.  336;  Louis- 
ville, etc.,  B.  B.  Co.  V.  Summers,  Admr.,  131  Ind.  241. 

While  the  general  rule  prevails  that  the  statute 
shall  be  construed  liberally,  so  that  the  rights  of  par- 
ties may  not  be  prejudiced,  yet  a  plain  and  wholesome 
statutory  provision  cannot  be  made  to  bend  to  varying 
facts,  conditions,  and  circumstances. 

The  construction  that  has  been  put  upon  the  stat- 
ute under  consideration,  is  a  reasonable  one,  and 
under  its  plain  provisions,  appellant's  motion  for  a 
new  trial  was  not  in  time  to  present  any  question  for 
review. 

Judgment  aflSirmed. 
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Taylor  v.  The  Baltimore  and  Omo  Southwestern 

Railway  Company. 

[No.  2,845.    FUed  January  4,  1898.] 

Mauoiotts  FROSBCXJTiov.-^Mcilice,— Probable  Caiise.->In  an  action 
for  malicious  prosecution  it  must  be  shown  that  the  prosecution 
was  instituted  maliciously  and  without  probable  cause,  pp.  693, 
693. 

Same. — Malice, — Question  for  Jury, — Malice  is  a  fact*  to  be  found  by 
the  jury  in  an  action  for  malicious  prosecution,  and  it  is  error  for 
the  court  to  instruct  the  jury  as  to  the  sufficiency  of  the  evidence 
to  establish  malice,    p,  69S. 

Same. — Probable  Cause, — When  Question  for  Court, — ^When  the  facta 
are  found,  and  are  beyond  dispute,  in  an  action  for  malicious  prose- 
cution, the  question  as  to  whether  such  facts  constitute  probable 
cause  is  a  question  of  law  to  be  decided  by  the  court,    p,  693. 

Same. — Interrogatory, — Answer, — Where  in  the  tpal  of  an  action 
for  malicious  prosecution  the  jury  in  answer  to  an  interrogatory, 
volunteered  the  additional  answer,  not  elicited  by  the  question,  that 
such  prosecution  was  without  probable  cause,  such  answer  is  prop- 
erly disregarded  by  the  court,    pp,  693,  694, 

From  the  Sullivan  Circuit  Court.  Affirmed. 

James  S.  Pritchett  and  Briggs  &  Lindley,  for  ap- 
pellants. 

W.  H.  DeWolf^  Gardiner  &  Oardinerj  John  T. 
Hays  and  E.  W.  Strong,  for  appellee.  . 

Henley,  J. — Action  by  appellant  against  appellee 
to  recover  damages  for  alleged  malicious  prosecution. 
There  was  a  trial  by  jury  and  a  special  verdict  re- 
turned. A  motion  for  judgment  by  the  appellant  was 
overruled,  and  a  similar  motion  by  appellee -was  sus- 
tained and  judgment  rendered  against  appellant, 
plaintiff  below,  for  costs.  From  this  judgment  the  ap- 
peal is  prosecuted  to  this  court.  The  only  ruling  of  the 
lower  court  which  appellant  complains  of  here  is  the 
overruling  of  appellant's  motion  for  judgment  upon 
the  special  verdict. 

In  this  class  of  ca^es  the  prosecution  must  be  shown 
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to  have  been  instituted  maliciously,  and  without  prob- 
able cause.  Paddock  v.  Watts,  116  Ind.  146;  Seeger  v. 
Pfeifery  35  Ind.  13. 

It  is  also  one  of  those  cases  founded  upon  a  prose- 
cution set  on  foot  by  the  appellee  for  a  wrong  that  af- 
fects the  public,  and  therefore  the  appellee  should 
stand  on  the  footing  of  the  most  favored,  class  of  prose- 
cutors.   Adams  V.  LislieVy  3  Blackf.  241. 

Malice  is  a  fact  to  be  found  by  the  jury,  and  if  the 
court  by  instructions  undertakes  to  inform  the  jury 
what  evidence  is  sufficient  to  establish  malice,  the 
court  in  doing  so  is  invading  the  province  of  the  jury, 
and  the  action  of  the  court  would  be  error.  Allison  v. 
State,  42  Ind.  354. 

Probable  cause  is  a  legal  conclusion  to  be  drawn  by 
the  court  from  the  facts,  and  where  the  facts  are 
found,  and  are  beyond  dispute,  as  is  the  case  where  a 
jury  returns  a  special  verdict,  the  question  of  whether 
the  undisputed  facts  do  or  do  not  constitute  probable 
cause,  is  a  pure  question  of  law  to  be  decided  by  the 
court,  and  with  which  the  jury  has  nothing  to  do,  they 
having  agreed  upon  the  facts  and  presented  them  to 
the  court  by  their  special  verdict.  Pennsylvania  Go.  v. 
Weddle,  100  Ind.  138;  Cole  v.  Curtis,  16  Minn.  182; 
StoTie  V.  Crocker,  24t  Pick.  81;  Grant  v.  Moore,  29Cal. 
644;  Center  v.  Spring,  2  la.  893;  Cottrell  v.  Cottrell^ 
126  Ind.  181. 

The  jury  in  this  cause  found  that  the  prosecution  of 
appellant  was  maliciously  instituted  by  appellee. 
This  finding  the  jury  had  a  right  to  make.  The  jury 
were  also  asked  the  following  question:  "Did  the 
said  Stanley,  before  the  affidavit  and  information 
mentioned  in  the  complaint  were  filed,  and  before  vis- 
iting said  De Wolfe  &  Goodman,  investigate  in  good 
faith,  and  with  an  honest  purpose  to  determine  who 
the   guilty   parties   were,   respecting   said   car   rob- 
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beries?"  The  man  Stanley  spoken  of  in  the  question, 
was  the  agent  of  the  appellee,  and  procured  the  prose- 
cution. To  this  question  the  jury  answered;.  "Yes,  in 
good  faith,  but  prosecuted  without  probable  cause/^ 
The  latter  part  of  said  answer, — ^^^but  prosecuted  with- 
out probable  cause," — was  volunteered  by  the  jury, 
was  not  responsive  to  the  question  asked  them,  and  was 
beyond  their  province.  It  was  a  finding  that  they  had 
no  right  to  make,  and  such  a  one  as  the  court  will  dis- 
regard. It  is  manifest  that  the  lower  court  concluded 
upon  the  facts  as  found  by  the  jury  that  the  prosecu- 
tion was  not  without  probable  cause,  and  upon  a  care- 
ful examination  of  the  special  verdict,  we  are  satis- 
fled  that  the  judgment  of  the  lower  court  was  right. 
The  judgment  of  the  court  below  is  affirmed. 


Drudge  v.  Lefter  et  al. 

[No.  2,347.    FUed  January  5, 1808.] 

Ck>MPLAiNT. — Sufficiency  of,  in  Action  for  Debt. — A  complaint  which 
avers  that  plaintiff  delivered  to  defendant  a  certain  quantity  of 
wheat  of  a  stated  market  value  is  not  sufficient  in  an  action  far 
debt.    p.  696. 

Bailment. — When  Contract  Amounts  to.  —  A  receipt  drawn  by  a 
warehouseman  for  a  certain  quantity  of  wheat  *'  received  in  store, 
subject  to  our  charges.  Fire  at  owner's  risk,"  Constitutes  a  con- 
tract of  bailment,    pp.  696,  697. 

Warehouseman.— ConrerOTon. —  Action  for  Recovery  of  Property 
Converted. — Where  a  warehouseman  sold  wheat  on  deposit  and  ap- 
propriated the  money  to  his  ov^n  use,  an  action  against  such  ware- 
houseman, waiving  the  conversion  and  seeking  a  recovery  upon 
an  implied  contract,  must  be  for  the  price  received  for  the  wheat» 
and  not  for  the  value  of  the  converted  wheat,    p.  697. 

Same.  — Bailment.  — Property  Accidentally  Destroyed. — When  property 
in  the  custody  of  a  bailee  is  destroyed  accidentally,  without  any 
fault  on  his  part,  the  bailee  is  not  liable,    p.  699. 

Same. — Warehouse  Receipts. — Construction. — Commercial  Usage. — A 
receipt  given  by  a  warehouseman  for  wheat  received  may  be  con- 
strued  by  adopting  the  meaning  of  its  own  terms  as  explained  by 
commercial  usage,     pp.  700-702, 
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SAMR^Orain  Deposited  in  Common  Receptacle. — Destruction  hy  Fire. 
— lAabUity  of  Warehouseman. — Owners  of  wheat  deposited  with  a 
warehouseman  engaged  in  receiving  grain  in  store  and  mingling 
same  in  a  common  receptacle  and  selling  and  shipping  the  grain  so 
stored,  are  owners  as  tenants  in  common  of  the  entire  quantity  of 
the  grain  so  commingled,  and  a  depositor  of  grain  who  has  so  de- 
posited a  certain  quantity  is  the  owner  of  an  undivided  portion  of 
the  common  amount,  not  only  while  his  grain  is  actually  present  in 
the  common  store,  but  his  title  as  tenant  in  common  will  continue 
so  long  as  any  grain  so  deposited  by  any  of  the  depositors  remains 
in  store,  unless  withdrawn  or  transferred  by  him.  If  at  any  time 
the  whole  mass  is  less  than  the  aggregate  deposits,  then  each  de- 
positor owns  such  proportion  of  the  grain  in  store  as  his  deposit 
bears  to  the  aggregate  of  all  the  deposits;  and  if  the  warehouse  and 
contents  be  destroyed  by  fire,  without  fault  of  the  warehouseman, 
at  a  time  when  there  is  not  a  sufficient  amount  of  grain  in  the  ware- 
house to  satisfy  the  demands  of  all  depositors,  by  reason  of  sales 
thereof  made  by  the  warehouseman^  a  depositor  can  recover  for  the 
value  of  the  grain  deposited  by  him,  less  his  proportionate  share  of 
the  aggregate  amount  on  deposit  at  the  time  of  the  fire,  pp,  70S~ 
704. 

From  the  Pulton  Circuit  Court  Reversed. 

W.  L.  Essick  and  Conner  &  Rowley^  for  appellant. 

George  W.  Holman^  Borne  C  Stephenson^  M.  A. 
Barkevy  J.  H.  Bihler^  for  appellees. 

Black,  J. — ^The  appellant's  complaint  against  the 
appellees  contained  four  paragraphs.  A  demurrer  to 
the  first  paragraph  for  want  of  sufficient  facts  was 
sustained. 

In  the  first  paragraph  it  was  alleged,  that  on  the 
31st  day  of  March,  1894,  the  appellees  were  partners, 
doing  business  under  the  firm  name  of  Leiter  &  Peter- 
sen, owning  and  operating  the  Pottowattomie  Flour- 
ing Mills  at  Rochester,  Indiana;  that  on  said  day  the 
appellant  delivered  to  the  appellees,  at  their  said 
mills,  six  hundred  and  ninety-nine  and  four-sixtieths 
bushels  of  wheat,  then  of  the  market  value  of  sixty 
cents  per  bushel,  and  of  the  total  value  of  f419.40; 
"and  that  in  this  way,  and  for  said  wheat,  the  said 
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defendants  became  indebted  to  the  plaintifF  in  said 
sum,  which,  though  due^  remains  wholly  unpaid; 
wherefore,"  etc. 

We  are  informed  by  counsel  for  appellant  that  this 
paragraph  is  upon  the  theory  of  debt.  We  are  un- 
able to  find  it  sufficient  upon  any  theory.  It  does  not 
show  a  breach  of  any  contract,  the  violation  of  any 
duty  relating  to  person  or  property,  the  infringement 
of  any  right,  or  any  ground  upon  which  the  appellant 
is  entitled  to  relief  in  law  or  equity.  Admitting  as 
true  the  averment  of  facts  on  which  the  alleged  in- 
debtedness is  predicated,  such  a  consequence  does  not 
legally  follow.  Such  facts  might  well  exist  as  stated 
without  any  indebtedness.  See  Stanton  v.  Kenricky  135 
Ind.  382. 

Demurrers  to  the  second  and  third  paragraphs  of 
answer  to  the  second  and  third  paragraphs  of  com- 
plaint, and  demurrers  to  the  second  and  third  para- 
graphs of  answer  to  the  fourth  paragraph  of  com- 
plaint were  overruled. 

In  the  second  paragraph  of  complaint  it  was  stated, 
in  substance,  that  on  the  31st  day  of  March,  1894,  and 
for  a  long  time  before  and  after  that  date,  the  appel- 
lees were  partners,  under  the  name  and  style  of  Leiter 
&  Petersen,  owning  and  operating  the  Pottowattomie 
Flouring  Mills,  at  Rochester,  and  were  also  at  the  same 
time  shipping  and  selling  wheat  and  grain;  that  on 
said  day  the  appellant  delivered  to  the  appellees  at 
their  said  mills,  699  4-60  bushels  of  wheat,  which  the 
appellees  then  and  there  received;  and  they  issued  to 
the  appellant  a  receipt  therefor  as  follows:  "No.  67. 
Mar.  31, 1894.  Received  of  F.  M.  Drudge  six  hundred 
and  ninety-nine  4-60  bushels  of  wheat  in  store,  subject 
to  our  charges.  Fire  at  owner's  risk.  Leiter  &  Peter- 
sen." It  was  alleged  that  afterward,  but  at  what 
particular  date  the  appellant  could  not  state,  the  ap- 
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pelles  sold  said  wheat  and  converted  it  to  their  own 
use,  without  the  knowledge  or  consent  of  the  appel- 
lant, and  received  therefor  the  sum  of  |440.00.  It  was 
further  stated:  "The  plaintiff  here  expressly  waives 
the  tort  in  the  sale  and  conversion  aforesaid,  and  sues 
in  debt  for  the  said  $440.00,  which  he  says  the  defend- 
ants justly  owe  him ;  and  he  says  the  said  sum  is  due, 
but  remains  wholly  unpaid.    Wherefore,"  etc. 

In  the  third  paragraph  of  complaint,  after  stating 
the  delivery  of  the  wheat  and  the  issuing  of  said  re- 
ceipt, the  appellant  sought  to  recover  upon  an  alleged 
contemporaneous  oral  agreement  that  he  should  re- 
ceive money  only  for  said  wheat.  A  valid  agreement 
to  such  effect  would  be,  not  a  contract  of  bailment,  but 
one  of  sale.    Lyon  v.  Lenon,  106  Ind.  567. 

The  receipt  was  so  drawn  as  to  constitute  a  con- 
tract of  bailment.  See  Pribble  v.  Kenty  10  Ind.  325; 
Schindler  v.  Westover,  99  Ind.  395. 

The  third  paragraph  of  complaint  proceeded  upon 
the  false  theory  that  a  recovery  might  be  had  upon  a 
contemporaneous  oral  agreement  which  contradicted 
the  written  contract. 

The  fourth  paragraph  of  complaint  was  insufficient 
upon  the  theory  on  which  it  proceeded,  which  was  that 
of  waiving  the  conversion  and  seeking  a  recovery  upon 
an  implied  contract,  the  conversion  shown  being  the 
sale  of  the  wheat  by  the  appellees  and  the  appropria- 
tion of  the  money  received  for  it  to  their  own  use.  In 
such  case,  it  is  not  the  value  of  the  converted  wheat 
that  may  be  recovered,  but  it  is  the  price  received  for 
the  property;  and  this  was  not  stated  in  the  fourth 
paragraph.  See  26  Am.  and  Eng.  Ency.  of  Law,  792 
et  seq.;  28  Am.  and  Eng.  Ency.  of  Law,  569  et  aeq.; 
Jones  V.  Oreggy  17  Ind.  84,  87. 

We  need  not  consider  the  question  as  to  the  action 
of  the  court  in  overruling  demurrers  to  answers,  ex- 
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cept  to  inquire  whether  the  second  and  third  para- 
graphs of  answer  to  the  second  and  third  paragraphs 
of  complaint  presented  sufficient  defenses  to  the  sec- 
ond paragraph  of  the  complaint.  In  both  of  these 
paragraphs  of  answer  the  appellees  admitted  the  ex- 
ecution to  the  appellant  of  the  receipt,  and  alleged 
that  on  the  12th  of  February,  1895,  their  mill  and 
storehouse,  with  the  contents  thereof,  was  totally  de- 
stroyed by  fire  without  any  fault  on  their  part,  and 
that  no  demand  was  made  by  the  appellant.  It  was 
also  in  substance  alleged  in  both  paragraphs  that  at 
the  time  of  the  execution  of  the  receipt,  and  ever  after, 
until  the  fire,  the  appellees  had  on  hand  in  said  mill 
and  storehouse  wheat  of  grade  and  quality  like  that 
stored  by  the  appellant,  in  sufficient  quantity  to  com- 
ply with  any  demand  of  the  appellant  for  the  return 
of  his  said  wheat. 

The  distinctive  difference  between  the  paragraphs 
was,  that  while  it  was  alleged  in  the  second  that  on 
the  day  of  the  fire  the  appellees  had  on  hand  wheat 
in  store  in  said  mill  and  storehouse  of  like  grade  and 
quantity  [quality]  sufficient  to  restore  to  all  having 
wheat  stored  therein  the  quantity  they  each  so  stored, 
it  was  stated  in  the  third  paragraph  that  at  the  time 
of  the  fire  the  appellees  had  on  hand  in  the  said  mill 
and  storehouse  wheat  of  like  grade  and  quality  as  that 
stored  by  the  appellant  sufficient  to  fully  return  to  him 
the  amount  called  for  by  said  storage  receipt. 

Construing  the  pleadings  according  to  the  effect 
manifestly  intended  and  given  to  them,  the  question 
is  presented  as  to  whether  or  not  in  such  a  case  it  is  a 
sufficient  defense  to  the  entire  cause  of  action  to  show 
that  the  warehouseman  at  the  time  of  the  destruction 
of  his  warehouse,  with  its  contents,  by  fire,  without 
his  fault,  had  there  on  hand  as  much  grain  as  the 
plaintiff  had  deposited,  and  of  the  same  kind  and 
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quality;  or  is  it  necessary  to  such  full  defense  to  show 
that  he  had  on  hand  enough  grain  to  supply  to  all  his 
depositors  the  quantity  stored  by  them? 

When  property  in  the  custody  of  a  bailee  is  de- 
stroyed accidentally,  without  any  fault  on  his  part,  he 
is  not  liable.    Rice  v.  Nixon,  97  Ind.  97. 

By  an  act  of  March  25,'  1879,  Acts  1879  (Spec.  Sess.), 
p.  231,  sections  8720  et  seq.,  Burns'  E.  S.  1894  (6541  et 
seq.y  E.  S.  1881),  it  is  provided  (section  1)  that  "every 
person,  firm,  company  or  corporation,  receiving  ♦  ♦  ♦  ♦ 
wheat  ♦  ♦  ♦  ♦  ♦  in  store,  or  undertaking  to  receive 
or  take  care  of  the  same,  with  or  without  compensa- 
tion or  reward  therefor,  shall  be  deemed  and  held  to  be 
a  warehouseman.''  In  section  2,  provision  is  made  for 
the  giving  of  a  receipt  by  the  warehouseman  for  the 
article  so  received,  "which  receipt  shall  be  evidence  in 
any  action  against  said  warehouseman."  By  section 
7  it  is  provided,  that  no  warehouseman  or  other  person 
shall  sell  or  incumber,  ship,  transfer,  or  in  any  man- 
ner remove  beyond  his  immediate  control  any  goods 
wares,  merchandise,  produce,  commodity,  property  or 
chattel  for  which  a  receipt  or  voucher  shall  have  been 
given,  without  the  written  consent  of  the  person  hold- 
ing and  producing  such  receipt.  Section  9  provides 
for  the  punishment  as  for  a  crime  of  any  warehouse- 
man or  person  who  shall  willfully,  knowingly,  and  pur- 
posely violate  any  of  the  provisions  of  the  act,  and 
also  provides:  "Every  person  aggrieved  by  the  viola- 
tion of  any  of  the  provisions  of  this  act  shall  have  and 
maintain  an  action  against  the  person,  company,  or 
corporation  violating  the  same,  to  recover  all  dam- 
ages, immediate,  consequent  and  legal,  which  he  may 
have  sustained  by  reason  of  such  violation  as  afore- 
said, whether  such  person  may  have  been  convicted 
criminally  or  not." 

Miller  v.  fiftete,  144  Ind.  401,  was  a  criminal, prose- 
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cution  under  sections  7  and  9  of  said  act  of  1879.  It 
was  contended  on  behalf  of  the  defendant  that,  from 
the  manner  in  which  he  did  business,  of  which  the 
prosecuting  witness  had  knowledge,  it  must  have  been 
understood  by  both  that  the  defendant  might  mix  the 
wheat  of  the  prosecuting  witness  with  other  wheat  in 
the  defendants'  storehouse,  anil  might  sell  the  mixture 
in  the  course  of  business.  Speaking  of  this  claim  of 
counsel,  the  court  said:  "Undoubtedly  the  parties 
might  have  agreed  that  this  should  be  done,  but  only 
by  the  written  consent  of  the  holder  of  the  receipt  or 
his  surrender  of  the  same.  No  agreement  of  that  kind 
is  shown,  and  until  he  thus  abandoned  his  rights  under 
the  statute  the  holder  of  the  receipt  is  entitled  to  claim 
the  wheat  for  which  it  calls."  It  was  held  that  an  in- 
struction was  correct  by  which  the  court,  in  effect,  in- 
formed the  jury  that  if  the  defendant,  without  the 
written  consent  of  the  holder  of  the  receipt,  mixed  his 
wheat  with  other  wheat  and  sold  the  same,  the  defend- 
ant was  guilty  of  a  violation  of  the  statute.  "That," 
said  the  court,  "is  but  stating  what  the  statute  ex- 
pressly declares."  In  that  case  there  was  no  wheat 
whatever  left  in  the  defendant's  warehouse,  or  ele- 
vator, but  he  had  disposed  of  it  all,  and  thus  had  em- 
bezzled the  wheat  of  the  prosecuting  witness,  "the 
very  evil,"  the  court  said,  "against  which  the  statute 
was  directed." 

In  the  absence  of  an  agreement  to  the  contrary,  the 
usages  of  a  particular  business,  it  is  held,  may  be  pre- 
sumed to  have  entered  into  and  formed  a  part  of  the 
contracts  and  understandings  of  persons  engaged  in 
such  business  and  those  who  deal  with  them.  Mor/i- 
ingstar  v.  Cunningham^  110  Ind.  328. 

Usage  in  a  particular  trade  or  business  cannot  con- 
trol an  express  contract,  but  it  is  presumable,  when 
a  contract  is  ambiguous,  that  it  was  made  with  refer- 
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ence  to  a  known  usage  or  ordinary  course  of  a  particu-      ^ 
lar  business.    In  such  case  the  known  and  ordinary  ^ 
course  of  the  particular  business  may  be  proved,  to 
raise  a  presumption  that  the  transaction  was  in  con- 
formity therewith.    Lyon  v.  Lenon,  106  Ind.  567. 

Rice  V.  Nixon,  supra,  related  to  the  loss  by  fire  of 
wheat  stored.  Speaking  of  the  principle  applicable 
where  a  warehouseman  receiving  wheat  to  be  stored 
for  the  owner  commingles  it  with  his  own  wheat,  it 
was  said  by  the  court:  "Articles  of  such  a  character 
can  be  separated  by  measurement,  and  no  injury  re- 
sult to  the  owner  from  the  act  of  the  warehouseman  in 
mingling  them  with  like  articles  of  his  own."  It  was 
also  said,  that  the  great  weight  of  authority  is,  that 
in  such  case  the  contract  is  one  of  bailment,  and  not 
of  sale,  the  warehouseman  and  the  depositor  becom- 
ing owners  as  tenants  in  common.  It  is  further  said, 
that  it  cannot  be  presumed  th«^t  warehousemen  in  re- 
ceiving grain  for  storage,  or  depositors  in  entrusting 
it  to  them  for  that  purpose,  intended  or  expected  that 
each  lot,  whether  of  many  thousand  bushels  or  of  a 
few  hundred,  should  be  placed  in  separate  receptacles; 
but  that  the  presumption  is  that  the  warehouseman 
and  the  depositor  intended  that  the  grain  should  be 
placed  in  a  common  receptacle  and  treated  as  common 
proi)erty.  See,  also,  Momingstar  v.  Cunningham^  supra; 
Schindler  v.  Wesiover,  99  Ind.  395. 

In  Bottenberg  v.  Nixon,  97  Ind.  106,  it  is  held,  that 
the  warehouseman  is  bound  to  keep  sufficient  grain  on 
hand  to  meet  the  demands  of  depositors,  and  that  if 
he  fails  to  respond  to  a  demand  by  delivering  wheat 
in  quantity  and  quality  such  as  that  received,  he  is 
liable,  unless  some  accident  not  attributable  to  his 
fault  or  negligence  caused  the  destruction  of  the  grain. 

In  Baker  v.  Born,  17  Ind.  App.  422,  it  was  said  to  be 
the  law  in  this  State,  that  where  a  warehouseman  re- 
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ceives  grain  on  deposit  for  the  owner,  to  be  mingled 
with  other  grain  in  a  common  receptacle,  from  which 
sales  are  made,  the  warehouseman  keeping  at  all 
times  sufficient  grain  of  like  kind  and  quality  for  the 
depositor,  and  ready  to  deliver  to  him  upon  demand, 
the  contract  is  one  of  bailment;  and  that  the  duty  of 
the  warehouseman  is  to  deliter  to  the  depositor,  upon 
demand  and  the  payment  or  tender  of  any  agreed  stor- 
age charges,  grain  of  the  same  kind  and  quality  as 
that  so  received.  See,  also,  Woodtoard  v.  SemanSj  123 
Ind.  330. 

In  Lyon  v.  Lenon,  supra,  it  is  said,  that  a  contract  of 
bailment  contemplates  the  return  of  the  goods  bailed, 
or,  growing  out  of  the  necessities  of  commerce,  where 
grain  is  delivered  in  store,  other  grain  of  like  quality 
and  grade  may  be  returned  in  its  stead. 

In  Bottenberg  v.  Nixon,  supra,  the  depositor  knew  of 
the  custom  of  the  warehouseman  to  deposit  the  grain 
received  from  depositors  in  a  common  bin  with  wheat 
bought  by  him,  and  to  sell  wheat  therefrom,  while  in 
Bice  V.  Nixon,  supra,  the  depositor  had  no  knowledge 
of  this  custom. 

-"^"^^here  a  receipt  is  so  drawn  as  to  constitute  a  con- 
^         tract,  it  may  be  interpreted  and  construed  in  the  light 
C  of  commercial  usage.  ]  See  Schindler  v.  Westovery  supra; 

Prihble  v.  Kent,  10  Ind.  325. 

Comparing  and  harmonizing  these  authorities,  it 
may  be  concluded  that  such  receipts  as  that  given  by 
the  appellees  to  the  appellant  may  be  construed  by 
adopting  the  meaning  of  their  own  terms  as  explained 
by  commercial  usage,  and  that  when  a  warehouseman 
is  engaged  in  the  business  of  receiving  grain  in  store 
and  mingling  the  grain  received  from  depositors  in 
common  receptacles  with  his  own  grain,  or  that  re- 
ceived in  store  from  other  depositors,  and  it  is  a  part 
of  his  business  to  sell  and  ship  the  grain  so  stored,  the 
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various  owners  of  the  grain  so  stored,  including  the 
warehouseman,  if  any  of  his  own  wheat  be  so  mingled, 
and  all  the  various  depositors,  are  tenants  in  common 
of  the  entire  quantity  of  the  commingled  grain.  Such 
a  depositor  who  has  received  such  a  receipt  as  that 
above  set  out  is  the  owner  of  an  undivided  portion 
of  the  grain;  not  only  while  his  own  grain  is  actually 
present  in  the  common  store,  but  his  title  as  tenant 
in  common  would  continue,  though  his  identical  grain 
has  been  sold  in  the  course  of  trade  by  the  warehouse- 
man, while  any  grain  so  deposited  by  any  of  the  va- 
rious depositors  remains  in  store,  unless  the  holder 
of  the  receipt  has  received  back  his  wheat  or  a  like 
quantity  of  wheat  of  the  same  kind  and  quality,  or  has 
otherwise  parted  with  his  ownership.  If  at  a  given 
time  there  be  in  the  common  receptacle  as  much 
wheat  as  all  such  owners  have  deposited,  so  that  all 
of  them  could  find  there  the  same  quantity  of  wheat 
that  they  deposited,  of  the  same  kind  and  quality, 
then  each  would  own  in  said  receptacle  the  quantity 
deposited  by  him ;  |3ut  if  at  any  time  the  whole  mass 
were  less  than  the  aggregate  deposits,  then  all  the  de- 
positors, or  tenants  in  common,  would  together  own  all 
the  grain,  but  each  depositor  would  have  an  undivided 
share  less  than  the  quantity  deposited  by  him,  being 
such  proportion  of  the  grain  remaining  in  store  as  his 
deposit  would  bear  to  the  aggregate  of  the  other  de- 
posits. 

If  at  a  time  when  there  was  not  enough  grain  in 
the  warehouse  to  satisfy  full  demands  of  all  depos- 
itors, the  warehouse  and  its  contents  were  destroyed 
by  fire  without  the  fault  of  the  warehouseman,  while 
he  would  not  be  responsible  for  such  loss,  he  would  be 
responsible  for  the  conversion  of  such  a  quantity  of 
wheat  as  he  had  sold  which  was  not  represented  by 
wheat  so  destroyed.  This  seems  to  be  but  simple  jus- 
tice. 
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If  at  the  time  of  the  fire  here  in  question,  there  was 
not  in  store  enough  wheat  to  have  satisfied  demands 
under  receipts  of  all  depositors,  the  entire  quantity 
deposited  by  the  appellant  was  not  so  destroyed,  but 
only  his  individual  share  remaining  in  the  warehouse, 
which  would  be  less  than  the  quantity  represented  by 
his  storage  receipts,  and  the  appellees  would  be  bound 
to  reimburse  him  for  their  sale  and  conversion  of  a 
quantity  sufficient  when  added  to  his  individual  share 
of  the  destroyed  wheat  to  equal  the  quantity  repre- 
sented by  the  receipt.  To  such  an  extent  he  would  be 
damaged  within  the  meaning  of  the  statute.  In  this 
view  of  the  matter,  the  third  paragraph  of  answer  to 
the  second  and  third  paragraphs  of  complaint  was  in- 
sufficient on  demurrer. 

The  judgment  is  reversed,  and  the  cause  is  re- 
manded with  instruction  to  proceed  in  accordance 
with  this  opinion. 


Baltimore  and  Ohio  Southvtestern  Railway  Com- 
pany V.  McCartney. 

[No.  2,178.    FUed  May  26,  1897.    Rehearing  denied  Oct.  18,  1807.] 

From  the  Jefferson  Circuit  Court.    Affirmed. 

C.  L,  Jewett,  H.  E.  Jewett,  John  McOregor^  Judson  Harmon  and 
E.  W,  Strong,  for  appellant. 
Perry  E.  Bear,  for  appeUee. 

Henlet,  J. — The  only  eiror  assigned  by  appellant  in  this  cause  is 
that  the  lower  court  erred  in  overruling  appellant's  motion  for  a  new 
triaL 

Counsel  for  appellee  contend  that  the  evidence  is  not  before  this 
court  because  the  record  does  not  affirmatively  show  that  the  original 
longhand  manuscript  of  the  shorthand  report  of  the  evidence  made 
by  the  stenographer  appointed  by  the  court  was  filed  in  the  clerk's 
office  prior  to  the  time  it  was  incorporated  in  the  bill  of  exceptions. 

The  objection  is  well  taken.  The  record  in  this  cause  not  only  fails 
to  show  such  filing  prior  to  the  filing  of  the  bill  of  exceptions,  but  it 
affirmatively  shows  that  the  original  longhand  manuscript  of  the 
evidence  was  never  filed  in  the  clerk's  office  except  a»  a  part  and 
parcel  of  the  bill  of  exceptions. 
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By  nmnerous  decisions  of  both  the  Supreme  Court  and  this  court, 
it  is  imperative  that  the  original  longhand  manuscript  of  the  short- 
hand report  of  the  evidence  must  be  filed  in  the  clerk's  office  prior 
to  its  incorporation  in  the  bill  of  exceptions,  and  the  record  must 
show  this  affirmatively  in  order  to  bring  the  evidence  before  the 
court.  Pittsburgh,  etc.,  R,  W.  Co.  v.  Cope,  16  Ind.  App.  679,  and 
cases  therein  cited. 

Without  the  evidence  none  of  the  questions  presented  by  the  mo- 
tion for  a  new  trial  can  be  considered. 

Judgment  affirmed. 


Bowers  et  al.  v.  Hale  et  al. 

[No.  3,161.     Filed  October  13.  1897.] 

From  the  Henry  Circuit  Court.    Affirmed, 

Ozora  T,  Sharp  and  John  M.  Morris,  for  appellants. 
William  A.  Brown  and  M.  E,  Forkner,  for  appellees. 

WiLET,  C.  J. — Appellants  sued  appellees  upon  a  promissory  note 
The  appellee,  Wilson  Hale,  was  defaulted,  and  judgment  rendered 
against  him  for  the  amount  found  due.  The  appellee,  Laf erty  Hale, 
filed  an  answer  of  non  est  factum,  and,  the  issues  being  thus  joined, 
the  cause  was  tried  by  a  jury,  and  a  verdict  returned  for  the  appellee, 
Laferty  Hale!  Appellants'  motion  for  a  new  trial  was  unavailing, 
and  judgment  was  pronounced  against  them  on  the  verdict  in  favor 
of  the  appellee,  Laferty  Hale,  for  costs. 

The  only  error  assigned  by  the  appellants  is  the  overruling  of  their 
motion  for  a  new  trial.  While  there  were  several  reasons  assigned 
in  the  motion  for  a  new  trial,  the  only  questions  the  appellants  discuss 
are  the  sufficiency  of  the  evidence  and  the  admission  and  rejection 
of  certain  evidence.  It  is  contended  by  the  appellees  that  we  cannot 
consider  the  questions  discussed  by  the  appellants  for  the  reason  that 
the  evidence  is  not  properly  in  the  record.  The  contention  of  the 
appellees  is  right,  and  must  be  sustained.  There  appears  with  the 
transcript  what  purports  to  be  the  longhand  manuscript  of  the  evi- 
dence, as  taken  by  the  official  reporter,  but  it  UQwhere  appears  that 
the  longhand  manuscript  of  the  evidence  was  filed  in  the  clerk's 
office  before  it  was  incorporated  in  the  bill  of  exceptions.  It  not 
appearing  that  the  longhand  manuscript  of  the  evidence  was  so  filed, 
it  is  not  in  the  record,  and  hence  the  evidence  cannot  be  considered. 
Kelao  V.  Kelso,  16  Ind.  App.  615,  and  authorities  there  cited. 

Another  objection  to  the  record  we  note  is  that  there  is  no  certifi- 
cate of  the  judge  before  whom  the  cause  was  tried  that  the  longhand 
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manuscript  of  the  evidence  contains  all  the  evidence  given  on  the 
trial  of  the  cause.  This  also  is  necessary.  City  of  Alexandria  v. 
Cutler.  139  Ind.  568. 

As  all  other  questions  are  waived  by  failure  to  discuss  them,  and, 
the  evidence  not  being  in  the  record,  no  question  is  presented  for  our 
consideration. 

Judgment  of  the  circuit  court  is  affirmed. 


Bond,  Administrator,  v.   Saffell. 

[No.  2,120.     Filed  October  28,  1897.] 

From  the  Henry  Circuit  Court.    Affirmed. 

John  M,  Morris,  D,  W.  Chambers,  W-  -A^-  Broum  and  James  Brown, 
for  appellant. 
M.  E,  Forkner  and  W,  O.  Barnard,  for  appellee. 

WiLET,  C.  J. — ^The  record  in  this  case  presents  for  determination 
the  identical  questions  that  were  decided  by  this  court  in  the  case  of 
Bond,  Admr.,  v.  HoUoway,  ante,  251,  and  upon  the  authority  of  that 
decision  the  judgment  is  affirmed. 


Gambrinus  Stock  Company  v.  Cronenberger  et  al. 

[No.  2,296.    Filed  November  5,  1897.] 

Appeal  from  the  Grant  Circiiit  Court    Affirmed, 

Oearge  W,  Harvey  and  Austin  De  Wolf,  for  appellant. 
H.  J.  Paubis,  tor  appellees. 

Henlbt,  J. — This  action  was  brought  against  appellees  by  appel- 
lant upon  a  certain  written  instrument  of  which  the  following  is  a 
copy : 

'*  Know  all  men  by  these  presents,  that  we,  the  imdersigned,  here- 
by agree  and  bind  jointly  and  individually,  ourselves  to  secure  the 
Gambrinus  Stock  Company  of  Cincinnati,  Ohio,  in  the  sum  of  five 
hundred  dollars  against  any  and  all  losses  arising  from  the  sale  of 
their  beer  by  one  M.  S.  Cronenberger,  to  handle  said  company's  beer 
exclusively  at  a  stipulated  price  of  five  dollars  and  eighty-five  cents 
per  barrel  in  carload  lots  delivered  at  depot  in  Mier,  Indiana,  and  pay 
for  such  carload  lots  so  delivered  as  received. 

"  Witness  our  hands  and  seals  this  14th  day  of  May,  1894.  M.  S. 
Cronenberger,  Solomon  Wolf,  George  M.  Wolf.    Witness,  A.  Weis." 

Default  of  the  principal  to  the  extent  of  $851.16  is  claimed  for  which 
amount  appellant  sought  judgment  against  appellees  Wolf  and  Wolf. 
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There  was  an  answer  in  two  paragraphs,  a  trial  by  jury  and  ver- 
dict and  judgment  in  favor  of  appellees.  Appellant's  motion  for  a 
new  trial  was  overruled.  The  sufficiency  of  appellees'  answer  is  not 
questioned  in  this  court.  The  only  error  assigned  questions  the  rul- 
ing of  the  lower  court  in  overruling  appellant's  motion  for  a  new 
triaL  Three  reasons  are  assigned  by  appellant  in  its  motion  for  a 
new  trial.  The  sufficiency  of  the  evidence  is  the  only  question 
argued  by  counsel  for  appellant  in  this  court.  There  was  evidence 
fairly  tending  to  support  the  finding  and  judgment  of  the  lower 
court,  and  under  the  rule  of  this  court  many  times  repeated,  the  judg- 
ment vdll  not  be  disturbed. 

Judgment  affirmed. 

Black,  J.,  concurs  in  the  result  for  the  reason  that  the  evidence  is 
not  properly  in  the  record. 


Seiss  v.  The  Cleveland,  Cinoinnati,  CmcAGO  and 
St.  Louis  Railway  Company. 

[No.  2,277.     Filed  October  15, 1897.     Motion  to  vacate  decision  denied 

November  17,  1897.] 

From  the  Elkhart  Circuit  Court.    Affirmed. 

Henry  C.  Dodge  and  Vernon  W.  Van  Fleet,  for  appellant. 
F.  E.  Baker,  C.  W.  Miller,  J,  T.  Dye,  C.  E.  CowgiU,  B.  K  Elliott 
and  W,  F.  Elliott,  for  appellee. 

COMSTOCK,  J. — Suit  by  appellant  against  appellee  for  damages  to 
his  property  at  a  grade  crossing  of  appellee's  railroad  at  the  city  of 
Elkhart.  Judgment  below  for  costs  in  favor  of  appellee.  At  the 
conclusion  of  appellant*s  evidence,  the  court,  on  motion  of  appellee, 
instructed  the  jury  to  return  a  verdict  in  its  favor.  The  correctness 
of  this  ruling  is  the  controlling  question  presented  in  this  appeal. 

The  instruction  of  the  court  was  based  upon  the  fact  that  the  ap- 
pellant had  not  shown  by  affirmative  evidence  that  his  servant  who 
was  in  charge  of  the  property  injured,  was  free  from  fault  contribu- 
ting to  the  accident.  It  is  conceded  by  counsel  for  appellant  that 
the  questions  discussed  cannot  be  determined  without  an  examina- 
tion of  the  evidence,  and  that,  if  it  is  not  properly  in  the  record  the 
judgment  of  the  court  must  be  affimfed. 

Counsel  for  appellee,  in  the  oral  argument  of  this  cause,  have  ear- 
nestly contended  that  the  evidence  is  not  properly^in  the  record  for 
the  reason  that  it  does  not  appear  therefrom  that  the  longhand  man- 
uscript of  the  shorthEmd  report  thereof  was  filed  in  the  clerk's  office 
before  it  was  incorporated  in  the  bill  of  exceptions. 

An  examination  of  the  record  discloses  that  the  evidence  was  taken 
down  by  an  official  reporter,  and  aji  attempt  has  been  made  to  certify 
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the  original  longhand  manuscript  to  this  court  under  section  1  of  an 
act  approved  March  7th,  1878,  Acts  1878,  p.  194. 

An  examination  of  the  record  sustains  the  claim  of  appellee.  It 
does  not  affirmatively  appear  that  the  filing  of  the  manuscript  of  the 
evidence  occurred  before  it  was  incorporated  in  the  bill  of  exceptions. 
Nor  does  it  appear  from  the  record  that  after  the  bill  was  signed  by 
the  trial  Judge  that  it  was  filed  in  the  office  of  the  clerk.  It  is  not, 
therefore,  properly  in  the  record. 

Under  a  number  of  decisions  of  the  Supreme  and  this  court,  it  has 
been  held  that  the  longhand  manuscript  must  be  filed  with  the  clerk 
before  it  is  embodied  in  the  bill  of  exceptions. 

We  must,  therefore,  imder  the  following  decisions,  hold  that  the 
evidence  is  not  properly  in  the  record :  Carlson  v.  State,  145  Ind.  650; 
Manley  v.  Fdty,  146  Ind.  194;  DeHart  v.  Board,  etc,  143  Ind.  363; 
Beatty  v.  Miller,  146  Ind.  281 ;  Hamrick,  Tr,,  v.  Loring,  147  Ind.  229; 
Citizen^  St.  R,  R  Co.  v.  Sutton,  148  Ind.  169;  Kelso  v.  Kelso,  16  Ind. 
App.  615. 

Judgment  affirmed. 


Order  of  United  Commercial  Travelers  of  America 

ET  AL.  V.  Daub. 

[No.  1,826.    Filed  November  18,  1897.] 

From  the  Vanderburgh  Superior  Court.    Affirmed, 

J.  E.  Sater  and  James  B.  Rocker,  for  appellants. 

Philip  W.  Frey  and  Morris,  Newberger  <Sb  Curtis,  for  appellee. 

Black,  J. — Counsel  for  appellant,  without  mentioning  any  specific 
action  of  the  court  below,  and  without  referring  to  any  particular 
part  of  the  record,  have  apparently  directed  their  argument  to  the 
question  as  to  the  sufficiency  of  the  evidence  to  sustain  the  court's 
finding.  Upon  an  examination  of  the  bill  of  exceptions  by  which  it 
was  sought  to  bring  the  evidence  into  the  record,  we  find  a  state- 
ment therein  as  follows :  ''  Plaintiff  introduces  in  evidence  letter 
from  Crescent  City  Council  No.  14,  to  Frank  J.  Daub,  dated  lOth 
month,  4th  day,  1898."  Upon  careful  examination  we  do  not  find 
this  letter  in  the  bill.  It  affirmatively  appears  that  evidence  was  in- 
troduced which  the  record  does  not  contain.  In  such  case  we  can- 
not disturb  the  conclusion  reached  by  the  trial  court  upon  the  evi- 
dence. Lawrenceburgh,  etc.,  Co.  v.  Hinke,  119  Ind.  47;  Collins  v. 
Collins,  100  Ind.  266 ;  Thames  Loan  and  Trust  Co.  v.  BeviUe,  100  Ind. 
809;  VanVorhis  v.  Shannon,  93  Ind.  97;  Boos  v.  Morgan,  146  Ind.  111. 

The  judgment  is  affirmed. 


INDEX. 


ABORTION — As  to  excessive  judgment  in  an  action  for  assault  and 
battery  with  intent  to  commit  an  abortion,  see  Jttdgment,  2; 
Courtney  v.  Clinton,  by  Next  Friend,  620, 

ACTION — Contractor's  remedy  upon  the  failure  of  property  owner 
to  pay  sidewalk  assessment  lien  is  in  rem,  see  MuNiciPAii  Corpo- 
rations, 1;  Darnell  v.  Keller  ^  lOS. 

AFFIDAVITS— Filed  in  Appellate  Court  by  parties  during  pendency 
.    of  cause,  see  Appeal  and  Error,  19 ;  Jonas  v.  Hirshburg,  681. 
Sufficiency  of  to  charge  the  offense  of  disturbing  a  lawful  meeting, 
see  Criminal  Law,  8,  4;  Blake  v.  State,  S80. 

AGENCY — One  charged  with  keeping  a  gaming  house  cannot  escape 
the  penalty  by  proving  that  he  was  conducting  it  as  the  agent  of 
another,  see  Gaming,  1 ;  Douglass  v.  State,  S89, 

AUENATION— Of  affections,  see  HusBAip)  and  Wife,  8,  4,  5,  6; 
Jonas  V.  Hirshburg,  681, 

ALTERATION  OF  INSTBXTMENTS— When  additional  sureties  to 
a  note  obtained  without  the  knowledge  of  the  original  sureties 
will  constitute  such  a  material  alteration  as  to  relieve  the  previ- 
ous signers,  see  Principal  and  Surety,  4;    Windle,  Exr.,  v. 
Williams,  Odn,,  168. 


LiahUity  of  Tovmship  for  Horse  Killed  by  Dog.^Repeal  of  Stat- 
ute hji  Implication. — The  act  of  March  5,  1801  (sections  2856- 
2864,  Bums'  R.  S.  1894),  providing  a  method  of  taxing  dogs,  and  for 
the  payment  by  the  township  for  horses  and  other  animals  killed  by 
dogs,  was  impliedly  repealed  by  the  act  of  March  6,  1891  (sections 
8457-8654,  Bums'  R.  S.  1894),  providing  another  and  antagonistic 
method  for  the  taxation  of  dogs.  Following  Kerlin  v.  Reynolds, 
142  Ind.  460.  Flatrock  Civil  Tp.  v.  Rust,  282. 

ANSWER — When  answer  in  confession  and  avoidance  is  not  bad  for 
duplicity,  see  Pleading,  7 :  Weser  v.  Welty,  664. 
When  a  defense  is  founded  on  a  written  contract,  the  original,  or  a 
copy  thereof,  must  be  filed  with  the  answer,  see  Plbadinq,  4; 
Western  Assurance  Co.  v.  McCarty,  449. 
In  justification  for  false  imprisonment,  see  Pleading,  9;  Weser  v. 
Welty,  664. 

,       (709) 
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APPEATi  AND  EBBOB— 

1.  Transcript^Duty  of  CZcrfc.— Where  no  special  direcdons  are 
given  in  writing  by  appellant  it  is  the  duty  of  the  clerk  of  the  court 
to  make  out  a  complete  transcript  of  the  cause. 

Barnes  v.  PeUiam,  166. 

2.  Assignment  of  Error. — Complaint. — Where  the  sufficiency  of 
the  complaint  as  a  whole  is  assigned  a^  error,  and  any  paragraph 
thereof  is  good,  the  sufficiency  of  the  other  par^raph,  cannot  be 
questioned.  Chicago ,  etc.,  R.  W.  Co,  v.  Daily,  308. 

8.  Assignment  of  Errors. — Excessive  Recovery. — Where,  according 
to  the  pleadings  and  evidence,  the  judgment  must  necessarily  have 
been  for  the  appellee  in  some  amount,  the  question  as  to  the  cor- 
rectness of  the  judgment  can  only  be  raised  by  the  assignment 
directly  assailing  the  amount  of  recovery. 

Cox,  Rec.,  Y,  Bank  of  WestfUld,  £48. 

4.  Errors.— 'Waiver. — Errors  presented  by  the  record  but  not  dis- 
cussed are  waived.  Butler  v.  Pittsburgh,  etc.,  R.  JR.  Co.,  656. 

5.  Sufficiency  of  Complaint  May  Be  Assailed  for  First  Time  on  Ap- 
peal.— Under  section  846,  Bums'  R.  S.  1894,  the  sufficiency  of  a 
complaint  may  be  raised  for  the  first  time  by  assignment  of  errors 
in  this  court. 

Windle,  Exr,,  v.  WUliarn^,  Qdn.,  168;  Chicago,  etc.,  R.  W.  Co.  v. 
Daily,  308. 

6.  Exceptions. — Deposition. — A  ruling  on  a  motion  to  strike  out  parts 
of  a  deposition  must  be  assigned  as  cause  for  new  trial  in  order  to 
present  any  question  thereon  on  appeal.  Pape  v.  Lathrop,  633. 

7.  Bill  of  Exceptions. — Longhand  Mantiscript  of  Evidence. — ^A  bill 
of  exceptions,  to  become  a  part  of  the  record,  must  be  filed  with  the 
clerk  after  it  was  signed  by  the  judge. 

Importers^,  etc.,  Bank%.  Knight,  257;  Hinesley  v.  Sheets,  612;  Indi- 
ana, etc.,  Asso.  V.  Paxton,  304;  Indiana  Bicycle  Co.  v.  Willis,  5i5; 
Board,  etc.,  v.  Fertich,  1;  Elkins  v.  Bennett,  110;  Seybold  v.  Terre 
Haute,  etc.,  R.  R.  Co.,  367;  Sherwood  v.  State,  £60;  Curtis  v. 
State,  431;  Taylor  v.  Reger,  466. 

8.  Exceptions  Must  Be  Reserved  During  Term.  — Exceptions  to  rulings 
must  be  reserved  during  the  term  in  which  the  rulings  are  made, 
unless  during  such  term  further  time  is  g^ven. 

Indiana,  etc.,  Asso.  v.  Paxton,  304, 

9.  When  New  Trial  May  Be  Granted  for  Excessive  Recovery, 
Though  the  Evidence  is  Not  in  the  Record. — Where  one  of  the  rea- 
sons assigned  in  a  motion  for  a  new  trial  was  that  the  recovery 
was  excessive,  and  a  general  finding  of  the  court  contains  state- 
ments of  facts  indicating  that  the  amount  assessed  was  too  large, 
a  new  trial  will  be  granted,  though  the  evidence  is  not  in  the  rec- 
ord. Board,  etc.,  v.  Fertich,  1. 

10.  Complaint  Assailed  for  First  Time  on  Appeal. — When  Defects 
Cured  by  Verdict. — A  complaint  which  is  attacked  for  the  first  time 
on  appeal  will  be  upheld  it  it  contains  the  material  averments  neces- 
sary to  state  a  cause  of  action,  although  such  averments  are  defec- 
tively made.  Indianapolis  Frog,  etc.,  Co.  v.  Boyle,  169. 

11.  Proceeding  to  Trial  on  Insufficient  Comj^laint. — ^Where  a  de- 
murrer is  overruled  to  a  complaint  which  is  msufficient  to  support 
a  judgment,  and  the  cause  proceeds  to  trial  and  the  defendant  re- 
covers judgment,  all  errors  made  subsequently  to  the  ruling  on  de- 
murrer are  wholly  immaterial. 

Butler  V.  Pittsburgh,  etc.,  R.  R.  Co.,  656. 
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12.  Amended  Complaint. — Record. — Where  the  amended  complaint 
upon  which  a  cause  was  tried  is  omitted  from  the  record,  no  (ques- 
tion as  to  the  sufficiency  of  such  complaint,  nor  as  to  instructions, 
can  be  considered  on  appeal.  Bamea  v.  Pelham,  l66. 

13.  Motion  in  Arrest  of  Judgment. — A  motion  in  arrest  of  judg- 
ment in  the  following  words  :  **  The  defendant  in  the  above  entitled 
cause  moves  the  court  in  arrest  of  judgment  for  the  reason  that  the 
facts  proved  by  the  State  do  not  constitute  an  offense  against  the 
statute,"  presents  no  question  to  the  court  for  decision. 

SJierwood  v.  State,  ^60. 

14.  Evidence. — Where  there  was  some  evidence  sustaining  the  finding 
of  the  jury,  a  judgment  based  on  such  finding  will  not  be  reversed 
on  appeal.  ,  Boyd,  Admr.,  v.  Starbuck,  SIO. 

15.  SuffUnency  of  Evidence. — In  determining  whether  there  is  evi- 
dence in  the  record  to  support  the  judgment,  it  is  not  sufficient 
to  select  parts  of  it  merely,  out  the  court  will  be  guided  by  the  evi- 
dence as  a  whole.  Mariahan  v.  State,  297. 

16.  Reply. — Argumentative  Denial. — The  overruling  of  a  demurrer  to 
an  argmnentative  denial  is  not  avaUable  error.      Cox  v.  Hayes,  220. 

17.  Special  Verdict. — Harmless  Error. — Errors  in  overruling  demur- 
rers to  pleadings,  when  there  is  a  special  verdict,  are  not  material, 
as  a  correct  statement  of  the  law  upon  the  facts  found  would  cor- 
rect such  errors. 

Louisville,  etc.,  R.  TT.  Co.,  v.  Doumey,  14O;  Cox  v.  Hayes,  220. 

18.  Special  Finding. — Record. — ^Where  a  purported  si>ecial  finding  of 
facts  with  the  conclusions  of  law  thereon,  not  signed  by  the  judge, 
is  copied  in  the  transcript  by  the  clerk,  and  is  not  contained  in  the 
bill  of  exceptions,  or  made  i)art  of  the  record  by  order  of  the  court, 
it  will  be  treated  as  a  general  finding,  and  the  exception  to  the  con- 
clusion of  law  presents  no  question  for  review. 

Board,  etc.,  v.  Fertich,  1. 

19.  Affidavits. — Hiuiband  and  Wife. — Enticing  and  Alienating. — Affi- 
davits filed  in  the  Appellate  Court,  in  a  case  brought  by  a  husband 
against  his  wife's  mother  for  alienating  the  affections  of  his  wife,  to 
the  effect  that  during  the  pendency  of  the  appeal  the  parties  are 
living  together,  is  not  a  part  of  the  record  and  cannot  be  consid- 
ered. Jonas  V.  Hirsktmrg,  681. 

20.  Leave  to  Withdraw  Record  for  Amendment,  When  Not  Granted. 
— A  motion  for  leave  to  withdraw  record  in  order  that  the  trial  judge 
may  file  the  bill  of  exceptions  as  provided  by  statute,  where  the 
cause  has  been  submitted  to  the  Appellate  Court  for  more  than  a 
year,  will  be  overruled.    .         Importers',  etc.,  Bank  v.  Knight,  267. 

21.  Law  of  Case. — Amendment  After  First  Appeal. — ^A  decision  on 
appeal,  that  a  complaint  is  sufficient,  is  conclusive  on  a  second  ap- 
peal where  no  substantial  amendment  of  the  complaint  has  been 
made.  State,  ex  rel.,  CecU  v.  Christian,  11. 

22.  Consolidation  of  Causes  in  Appellate  Court. —  Dismissal. — 
Where  defendant  appeals,  and  plaintiff  files  cross-errors,  a  second 
appeal  from  the  same  judgment,  presenting  the  same  questions, 
afterwards  taken  by  plaintiff,  will  not  be  consolidated  with  the 
first,  but  will  be  dismissed.  Home  v.  Harness,  214. 

23.  Cross- Errors. — Dismissal  by  Appellant. — The  dismissal  of  an 
appeal  by  appellant  does  npt  carry  with  it  the  assignment  of  cross- 
errors.  Ih. 

24.  Jurisdiction  in  Causes  Originating  Before  Justice  of  the  Peace. — 
The  Appellate  Court  has  no  jurisdiction  of  an  appeal  from  an  order 
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of  the  circuit  court  denying  a  motion  to  modify  a  judgment,  where 
the  case  originated  before  a  justice  of  the  peace,  and  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  does  not  exceed  $50.00. 

Elkins  V.  Bennett,  110, 

ARTJEBT — A  policeman  has  authority  to  arrest  a  person  violating  a 

criminal  statute  in  his  presence  or  view  without  a  warrant,  see 

Criminal  Law,  1 ;  Weser  v.  Wdty,  664, 

AB&AUliT  AND  BATT£]EtY— Sufficiency  of  evidence  to  sustain 
charge  of,  see  Criminal  Law,  2;  Manhan  v.  State,  297. 
In  action  for  assault  and  battery  with  intent  to  commit  an  abortion, 
see  Judgment,  2;  Courtney  v.  Clinton,  620. 

ASSIGNMENTB — Of  township  order  will  not  cut  off  any  defense  of 
the  township  thereto,  see  Bills  and  Notes,  18;  First  Natl  Bank 
of  Elkhart  v.  Oabome,  442, 

When  the  acknowledgment  of  the  assignment  of  a  mortgage  is  nec- 
essary, see  Mortgages,  1 ;  7}uUey  v.  CUizentt  State  Bank,  240. 

ASSIGNMENT  OF  BBBOBS  How  the  error  of  excessive  recovery 
is  assigned,  see  Appeal  and  Error,  3;  Cox,  Bee,,  v.  Bank  of 
Westfield,  248, 

BAILMENT— When  property  in  custody  of  a  bailee  is  destroyed 
accidentally  the  bailee  is  not  liable,  see  Warehoitbemsn,  1; 
Drudge  v.  Leiter,  694, 
When  Contract  Amounts  to, — A  receipt  drawn  by  a  warehouseman 
for  a  certain  quantity  of  wheat  "  received  in  store,  subject  to  our 
charg^es.  Fire  at  owner's  risk,"  constitutes  a  contract  of  bail- 
ment; lb, 

BANKS  AND  BANKEN(}— When  delivery  of  bank  check  in  pay- 
ment of  debt  extinguishes  the  debt,  see  Payment,  1,  2 ;  Cox  v. 
Hayes,  220, 

1.  Depositor  to  be  Paid  Upon  Demand. — The  obligation  of  a  bank  to 
a  general  depositor  is  to  pay  upon  his  proper  demand. 

Aurora  Nafl  Bank  v.  Dils,  SIS, 

2.  Honoring  Worthless  Check, — A  bank  does  not  honor  a  worthless 
check  by  giving  credit  for  the  amount  of  the  check  to  the  payee, 
where  such  credit  is  conditionally  and  temporarily  made  by  way 
of  indulgence  and  accommodation  to  the  payee.    Cox  v.  Hayes,  220, 

8.  Application  of  Deposit  to  Payment  of  Debt  Due  Bank. — Where 
a  general  depositor  oecomes  indebted  to  the  bank,  and  the  debt 
is  due  and  payable,  the  bank,  by  virtue  of  its  lien  or  right  of  set- 
off, may  apply  the  debtor's  deposit  to  the  payment  of  the  debt. 

Aurora  Nat'l  Bank  v.  Dils,  S19, 

4.  Officer  of  Bank. ^Payment  to, — When  Bank  is  Bound  by. — SpeeiaJ 
Finding. — A  special  finding  in  an  action  on  a  promissory  note  that 
defendant  paid  to  the  president  of  the  plaintiff  bank  various  sums, 
in  the  aggregate  amoimting  to  more  than  the  balance  found  due 
on  the  note,  without  finding  that  such  payments  were  made  at  the 
bank,  or  in  the  usual  course  of  business,  will  not  warrant  the  con- 
clusion, under  the  law,  that  payment  'W'as  made  to  the  bank. 

Tulley  V.  Citizent^  State  Bank,  240, 
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Order  of  Court  to  Pay  Money  to  a  Person  Other  than  the  Mother. — 
Presumption.^ An  order  of  court  in  a  bastardy  proceeding  direct- 
ing the  money  to  be  paid  to  a  person  other  than  the  mother,  need  not 
recite  that  the  mother  is  not  a  proper  person  to  reoeiye  the  money. 

State^  ex  rel.  CecU  y.  Christian,  11, 

BILL  OF  EXCEPTIONS— How  made  part  of  record,  see  Appeal 
AND  Error,  7;  Hinesley  v.  Sheets,  612. 

BILLS  AITD  NOTES— See  Prinoipal  and  Suriety  ;  Banes  and 
Banking. 
Xotes  giyen  for  money  borrowed  to  pay  for  lots  donated  to  secure 
location  of  manufactory  are  not  giyen  for  purchase  price  of  such 
real  estate,  but  for  borrowed  money,  see  Contracts,  3;  Hock- 
man  y.  Quick,  560. 

1.  Signatures. — Complaint. — ^A  general  allegation  in  a  complaint  on 
a  promissory  note  **that  they  ^eanin^  all  the  signers  of  the  note], 
b^  their  promissory  note,  *  *  promise  to  pay,  etc. ,  is  not  incon- 
sistent with  the  exhibit  filed  therewith,  signed  by  a  corporation  and 
the  president,  yice  president,  secretary,  and  directors,  and  no  proof 
other  than  the  note  itself  would  be  necessary  to  fix  the  identity  of 
the  parties.  Taylor  y.  Reger,  466. 

3.  Signature. — Corporation. — Where  the  name  of  a  corporation 
is  signed  to  a  note  by  the  president,  such  signature  will  bind  the 
corporation,  and  the  word  •* directors,*'  written  opposite  other 
names  signed  thereto,  will  be  held  to  be  merely  a  description  of  the 
person.  lb. 

8.  Signatures.— Joint  Obligation. — A  note  signed  by  two  or  more 
persons,  containing  the  promising  phrase  ''we  promise,"  is,  prima 
facie^  the  joint  obligation  of  the  oiakers  in  their  indiyidual  capac- 
ity, lb. 

4.  Indorsement  of  Note  Not  Negotiable. — Notice  to  Maker. — Anyone 
who  purchases  a  note  not  goyemed  by  the  law  merchant,  should  at 
once  notify  the  maker  of  the  change  of  ownership,  if  he  desires  to 
be  protected  from  defenses  afterward  acquired  by  the  maker. 

Cox.,  Bee,  y.  Bank  of  West  field,  248. 

5.  Deposit  in  Bank  of  Check  Payable  to  Agent. — Indorsement  by 
Agent. — ^The  fact  that  the  proceeds  of  a  check  were  placed  to  the 
credit,  not  of  the  payee  indiyidually,  but  to  his  cr^it  as  agent 
for  the  drawer,  charged  the  bank  receiying  the  check  with  notice 
of  the  fiduciary  character  of  the  deposit,  but  did  not  make  the  in- 
dorsement a  contract  without  consideration. 

Aurora  Nat'l  Bank  y.  DUs,  319. 

6.  Indorsement  of  Note  to  Co- Payee. — Liability. — A  promissory  note 
was  made  payable  to  the  ord^r  of  two  persons,  one  of  whom  assigned 
his  interest  in  the  note  to  his  co-payee  by  the  following  indorsement 
on  the  back  thereof:  **I  sign  oyer  my  interest  on  the  within  note 
to  Orlando  G.  Saffell."  Held,  that  the  assignment  merely  trans- 
ferred the  assignor's  interest  in  the  note,  and  did  not  make  him 
liable  as  an  indorser.        ^  Bpnd,  Admr.,T.  Holloway,  S61. 

7.  Indorsement  of  Check. — Consideration. — The  contractual  under- 
taking between  the  payee  of  a  bank  check  and  his  immediate 
indorsee  cannot  be  disputed,  but  it  may  be  shown  that  it  was  en- 

•  tered  into  without  consideration,  or  that  the  consideration  has 
failed.  Aurora  Nat'l  Bank  y.  Dils,  319. 

8.  With  Exchange. — Not  Negotiable  as  Commercial  Paper. — The  use 
of  the  words  '*with  exchange"  in  a  promissory  note,  otherwise 
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negotiable  as  commercial  paper,  renders  the  sum  t^  be  paid  indefi- 
nite and  uncertain  and  takes  away  from  it  its  character  as  com- 
mercial paper.  Omer  v.  Sattley  Mfg.  Co.,  1S2, 

9.  Agreement, — When  Notes  Taken  in  Settlement  Will  Not  Su- 
persede,— The  acceptance  of  notes,  not  governed  by  the  law  mer- 
chant, from  a  retail  dealer  in  settlement  of  an  account  for  goods 
furnished  by  a  manufacturing  company,  wiU  not  operate  as  pay- 
ment of  such  account,  nor  supersede  an  agreement  between  the 
parties  whereby  the  retail  dealer  was  to  hold  all  goods,  or  the 
proceeds  thereof,  furnished  by  the  manufacturing  company  in  trust 
for  such  company  until  all  obligations  were  paid  in  full.  lb. 

10.  Indorsement  of  Bank  Check. — The  legal  signification  of  the  in- 
dorsement of  a  bank  check  by  the  payee  cannot  be  contradicted  as 
between  him  and  an  indorsee  simply  because  the  latter  is  an  imme- 
diate and  not  a  remote  indorsee.  lb. 

11.  Negotiability. — Stipulation  to  Pay  Cost  of  Collection. — The  stipu- 
lation in  a  promissory  note  to  pay  "cost  of  collection,"  does  not 
destroy  its  negotiability.  Nicely  v.  Winnebago  Nafl  Bank,  SO. 

12.  Negotiability. — Stipulation  to  Pay  Exchange. — The  stipulation 
in  a  promissory  note,  providing  for  **  exchange,"  renders  the  sum 
to  be  paid  indefinite  and  uncertain,  hence  the  obligation  is  non- 
negotiable  under  the  law  merchant.  lb. 

13.  Totonship  Orders. — Assignment. — A  note  or  order  issued  by  a 
township  trustee  is  not  commercial  paper,  and  its  assignment  can- 
not cut  off  any  defense  of  the  township  thereto. 

First  Nafl  Bank  v.  Otbome,  44S, 
BONDS— 

1.  Acceptance. — Notice  to  Surety  of  Delivery  of  Goods  to  Prin- 
cipal.— Where  a  bond  is  executed  to  secure  the  return  of  samples 
furnished  the  principal,  and  such  bond  is  accepted,  no  notice  of  the 
delivery  of  the  samples  was  necessary  to  bind  the  surety. 

Jenkins  v.  PhUlips,  56S. 

2.  Contracts. —  Construction. —  Surety. — ^A  surety  on  a  bond  given 
for  the  return  of  samples  by  the  principal  to  plaintiff  will  not 
be  released  from  liability  thereon  on  account  of  the  delivery  of  such 
samples  to  the  principal,  alone,  because  of  a  provision  in  the  bond 
that  the  samples  '*  intrusted  to  us  be  returned,"  etc.,  where  the 
contract  which  such  bond  was  eiven  to  secure  provided  that  the 
'samples  were  to  be  intrusted  to  the  principal,  as  such  surely  knew. 

lb. 
OABBIEBS— See  Railroads. 

When  railroad  company  not  liable  for  ejection  of  passenger,  see 

.    Louisville,  etc.,  R.  W.  Co.  v.  Wright,  125. 

A  complaint  in  an  action  by  a  consignor  against  a  conmion  carrier 
for  damages  for  delay  in  shipment  of  goods  must  allege  the  own- 
ership of  the  goods,  see  Cobiplaint,  \0;lButler  v,  Pittsburgh, 
etc.,  R.  R.  Co.,  666. 

1,  Ownership  of  Goods. — Complaint. — Averm^ent  as  to  Ownership. — 
Presumption. — In  a  complaint  against  at>ommon  carrier  to  recover 
damages  for  delay  in  the  shipment  of  goods  where  there  is  no  aver- 
ment as  to  the  ownership  of  the  goods  it  will  be  presumed  that  the 
title  thereof  is  in  the  consignee.  lb. 

2.  Duty  of  Passengers  While  Waiting  for  Train. — Passengers  must 
occupy  premises  provided  for  their  use  and  accommodation  while 
waitmg  for  trains;   and  in  going  to  and  from  stations,  offices,  plat- 
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forms,  and  trains,  they  must  xlsq  the  ways  and  means  provided  for 
that  purpose.  Cleveland,  etc,  R,  W,  Co.  v.  Wade,  S46. 

3.  Invitation  to  Persons  to  Become  Passengers. — An  invitation  to 
persons  to  enter  and  become  passengers  is  extended  only  when  the 
train  has  been  brought  to  a  tull  stop  at  a  station  platform  or  other 
place  which  has  been  provided  for  tne  discharge  and  reception  of 
passengers.  lb, 

4.  Passenger  Train  Containing  Closed  and  Locked  Cars.— A  rail- 
road company  may  carry  upon  its  passenger  trains  closed  and  locked 
cars,  for  private  parties  or  for  specific  purposes  in  the  reasonable  and 
legitimate  operation  of  its  road,  not  to  be  \ised  by  the  public  gener- 
ally, and  such  carrying  is  not  negligence  per  se.  lb. 

5.  Injury  of  Passenger. — A  railroad  company  will  not  be  held  liable 
for  an  injury  to  a  passenger  in  attemptmg  to  enter  a  vestibule  car 
which  was  locked  where  other  coaches  furnished  ample  accommo- 
dations for  all  passengers.  lb. 

6.  Ticket  is  Contract  Between  Purchaser  and  Railroad. — A  railroad 
ticket  is  a  contract  between  the  purchaser  and  the  railroad  com- 
pany. Louisville,  etc..  R.W.  Co.v.  Wright,  125, 

7.  Ticket. — Condition. — A  condition  in  a  railroad  ticket  that  it  shall 
not  be  good  for  a  return  passage  unless  signed  by  the  original  pur- 
chaser on  the  day  of  departure  returning,  and  in  the  presence  of 
the  authorized  agent  of  the  company,  which  is  made  in  considera- 
tion of  a  reduction  of  fare,  is  not  unreasonable.  lb. 

OHEGK — As  to  action  on  worthless  check,  see  Election  of  Reme- 
dies; Cox  V.  Hayes,  220. 

CITIES— See  Municipal  Corporations. 

COMMON  LAW — It  will  be  presumed,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  common  law  prevails  in  a  sister 
state,  see  Courts,  2;  Qates  v.  Newman,  392. 

OOMPIiAINT — Qeneral  form  of  under  common  law  rule,  see  Plead- 

INO,  1;  Speeder  Cycle  Co.  v.  Teeter,  47 J^ 
When  an  action  is  founded  on  a  writteii  contract,  the  original  or  a 

copy  thereof  must  be  filed  with  the  complaint,  see  Plbadinq,  4 ; 

Western  Assurance  Co.  v.  McCdrty,  44s. 
Bill  of  particulars  must  be  filed  with,  as  exhibit,  in  an  action  on  ac- 
count for  goods  and  materials  furnished,  see  Pleading,  2;  Totmir 

send  V.  Cleveland  Fire  Proofing  Co.,  668. 
Sufficiency  of  allegations  in  a  complaint  on  a  promissory  note  to  fix 

identity  of  makers,  see  Bills  and  Notes,  1 ;  Taylor  v.  Reger,  466. 
Averment  as  to  ownership  of  goods  in  an  action  against  a  common 

carrier  for  damages  to  goods  shipped,  see  Carriers,  1 ;  Butler  v. 

Pittsburgh,  etc.,  R.  R.  Co.,  656.  » 

Must  allege  that  assured  was  the  owner  of  the  ])roperty  insured,  in 

an  action  on  a  fire  insurance  policy,  see  Pleading,  5;   Western 

Assurance  Co.  v.  McCarty,  44^* 
In  an  action  on  a  subscription  to  pay  a  certain  sum  of  money  to 

secure  the  location  of  a  manufactory,  see  Contracts,  5 ;  Heller  v. 

Blwood  Board  of  Trade,  188. 
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Sufficiency  of  in  an  action  by  husband  for  damages  for  the  aliena- 
tion of  his  wife's  affections,  see  Husband  and  Wife,  8,  4; 
Jonas  V.  Hirshburg^  681. 

In  an  action  to  foreclose  a  mechanic's  lien,  see  Mechanic's  Lien,  4; 
Parker  Land,  etc.,  Co.  v.  Beddick,  616. 

In  an  action  by  contractor  to  foreclose  an  assessment  lien  for  side- 
walk improvement,  see  Municipal  Corporations,  2 ;  Darnell  t. 
Keller,  lOS. 

Sufficiency  of  in  an  action  against  a  natural  gas  company  for  breach 
of  lease  contract,  see  Kokomo  Natural  Oas  etc.,  Co.  y.  Albright, 
131. 

In  an  action  for  slander,  see  Slander;  Hinealey  v.  Sheets,  6 If. 

In  an  action  for  contribution  between  co-sureties,  see  Principal 
AND  Surety,  6,  7;  Windle,  Exr.,  v.  Williams,  Odn.,  158. 

A  complaint  seeking  to  hold  a  township  liable  on  a  contract  made 
by  the  trustee  must  show  that  the  trustee  had  authority  to  make 
the  contract,  see  Township  Trustee,  2;  Clinton  School  Tp.  v. 
Lebanon  Natl  Bank,  4S. 

Necessary  allegations  of,  in  an  action  against  a  corporation  for  ma- 
licious prosecution,  see  Malicious  Prosecution,  1;  Indiana 
Bicycle  Co.  v.  Willis,  6'25. 

An  amended  complaint  takes  out  of  the  record  the  original,  together 
with  the  exhibits  which  were  made  a  part  thereof,  see  Plead- 
ing, 6  ;^  Western  Assurance  Co.  v.  McCarty,  449;  Barnes  v.  Pdham, 
166;  City  of  Neio  Albany  v.  Conger,  230. 

Necessary  allegations  in  application  for  a  new  trial,  see  New 
Trial,  4;  Offutt  v.  Oowdy,  Admx.,  602. 

Sufficiency  of  may  be  assailed  on  appes^l  for  first  time,  see  Appeal 
AND  Error,  5;  Windle^  Exr.,  v.  WiUiams,  Odn.,  158;  Chicago, 
etc.,  B.  W.  Co.  V.  Daily,  308. 

When  defects  of  a  complaint  attacked  for  first  time  on  appeal  are 
cured  by  verdict,  see  Appeal  and  Error,  10;  Indianapolis  Frog, 
etc.,  Co.  V.  Boyle,  169. 

When  a  defect  in  a  complaint  consists  in  the  entire  omission  of  a 
fact  essential  to  the  cause  of  action,  the  defect  will  not  be  cured 
by  a  special'  verdict,  see  Special  Verdict,  1 ;  Western  Assurance 
Co.  V.  McCarty,  449. 

1.  Sufficiency  of,  in  Action  for  Debt. — A  complaint  which  avers  that 
plaintiff  delivered  to  defendant  a  certain  quantity  of  wheat  of  a 
stated  market  value  is  not  sufficient  in  an  action  for  debt. 

Drudge  v.  LeUer,  694, 

2.  Damages. — Averment  ae  to  Damages. — Prayer. — A  complaint  in 
an  action  for  damages  which  concludes  with  the  prayer:  *"  Where- 
fore, because  of  the  premises  hereinbefore  set  forth,  the  plaintiff 
brings  this  suit  and  demands  judgment  for  thirty  thousand  dollars 
damages,  which  he  has  sustained  because  of  the  foregoing  prem- 
ises." is  sufficient  without  an  averment  in  the  body  of  the  oom- 

Slaint  that  the  plaintiff  was  damaged  by  the  acts  charged  against 
efendant.  Jonas  v.  Hirmburg,  581. 
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3.  Persofud  Injuries. — Specific  Facta  Pleaded  Control  General  Aver- 
ments.— A  general  averment  that  an  injury  was  inflicted  without 
any  fault  or  negligence  on  the  part  of  the  person  injured  is  con- 
trolled by  a  statement  of  specific  facts  and  circumstances  upon 
which  such  general  averment  is  based.     Peirce,  ifec,  v.  Oliver,  87. 

4.  Willful  Injury. — A  complaint  for  a  willful  injury  must  show  by 
some  consistent  form  of  averment  that  the  injurious  act  was  pur- 
posely done  with  the  intent  on  the  part  of  the  doer  to  inflict  mll- 
fully  and  purposely  the  particular  mjury  of  which  complaint  is 
made.  Kalen  v.  Terre  Haute,  etc.,  R.  R.  Co.,  iS02, 

5.  Fires  from,  Railroads. — Negligence. — Contributory  Negligence. — 
A  coniplaint  against  a  railroad  company  for  damages  to  property 
from  fire  escaping  from  right  of  way,  which  alleges  that  the  fire 
was  by  defendant  carelessly  and  negligently  allowed  to  escape  to 
plaintiff's  adjoining  premises,  and  bum  up  and  destroy  plaintiff's 
property,  without  the  fault  or  negligence  of  plaintiff,  sufficiently 
shows  negligence  upon  defendant's  part,  and  negatives  contribu- 
tory negligence  on  the  part  of  plaintiff. 

Chicago,  etc.,  R.W.  Co.  y.  Daily ,  SOS. 

6.  Necessary  Averments. —  Contributory  Negligence. — Damages. — A 
complaint  in  an  action  for  injuries  arising  from  negligence  must 
aver  specifically  that  the  plaintiff  was  free  from  contributory  neg- 
ligence, or  must  state  facts  showing  that  his  own  negligence  did  not 
proximately  contribute  to  the  injury.        Peirce,  Rec.,  v.  Oliver,  87. 

7 .  Contributory  Negligence. — An  averment  in  a  complaint  against  a 
railroad  company  for  damages  to  a  person  who  was  in  one  of  the 
company's  cars  shoveling  corn,  that  as  the  car  was  being  hauled,  he 
stepped  to  the  door  on  the  side  of  the  car,  and  when  in  that  posi- 
tion the  sliding  door  on  the  side  of  the  car  was  caught  by  boards 
projecting  from  a  pile  of  lumber  near  the  track,  and  was  closed 
with  great  force,  thereby  striking  plaintiff  on  the  side  of  the  head 
and  injuring  him,  does  not  show  such  contributory  negligence 
on  the  part  of  plaintiff  as  to  overcome  the  general  avermen|i  of 
freedom  from  fault.  Hopkins,  Rec.,  v.  Boyd,  GS. 

8.  Injection  of  Passenger. — It  must  affirmatively  appear  from  the 
complaint  in  an  action  against  a  railroad  coYnpany  for  the  ejection 
of  a  passenger,  that  the  ejection  was  wrongful. 

Lake  Erie,  etc.,  R.  R,  Co.  v.  Lucas,  239 . 

9.  Flection  of  Passenger. — Necessary  Averments. — A  complaint  in 
an  action  against  a  railroad  company  for  the  wrongful  ejection 
of  a  passenger,  alleging  that  such  passenger  tendered  to  the  con- 
ductor the  regular  cash  fare  to  a  station  on  defendant's  road  is 
insufficient,  which  does  not  allege  that  the  regulations  of  defend- 
ant provided  for  the  discharge  of  passengers  from  the  train  on 
which  plaintiff  was  riding  at  such  station.  lb. 

10.  Carriers. — Action  for  Delay  in  Shipment. — A'verment  as  to  Ovm- 
ership. — A  complaint  by  a  consignor  against  a  common  carrier  to 
recover  damages  for  delay  in  the  shipment  of  goods  which  contains 
no  averment  as  to  the  ownership  of  the  property  is  bad. 

Butler  V.  Pittsburgh,  etc.,  R.  R.  Co.,  656. 

COMPBOHISE  AND  SETTLEMENT— 

Contract  Procured  by  Fraud.— Rescission. — Return  or  Tender  of  Con- 
sideration.— A  party  claiming  to  have  been  induced  by  fraud  to 
sign  a  contract  and  agreement,  and  having  received  something  of 
value  for  the  execution  of  the  alleged  contract,  cannot  ignore  the 
same  and  proceed  in  the  assertion  of  his  ori^nal  rights  as  if  the  con- 
tract had  not  been  made,  without  disaffirming  the  contract,  and  re- 
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storing  or  offering  to  restore,  what  he  may  have  received  under  the 
contract.  Citizens*  Street  R.  R^  Co.  v.  Morton,  S35. 

CONSOLIDATION  OF  CAUSES— In  Appellate  Court,  see  Appeal 

AND  Error,  22;  Home  v.  Harness,  SI4. 
CONSPIBACY— Obtaining  credit  by  writing  false  letter,  see  Fraud. 

2,  8;  MendenJiaU  v.  Stewart,  Exr.,  SGS, 

Conspirators  Bound  by  Acts  and  Declarations  of  Co-Conspirators.— 
Where  there  is  a  conspiracy  between  two  or  more  persons  to  do  an 
unlawful  act,  each  person  engaged  in  the  conspiracy  is  liable  for  the 
acts  and  declarations  of  the  others  done  and  made  in  furtherance 
of  the  conspiracy.  lb. 

CONTRACTS— The  contractual  undertaking  between  the  payee  of 

a  bank  check  and  his  immediate  indorsee  cannot  be  disputed,  but 

it  may  be  shown  that  it  was  entered  into  without  consideration, 

see  Bills  and  Notes,  7 ;  Aurora  Nafl  iank  v.  DUs,  319. 

Remedy  of  upon  the  failure  of  property  owner  to  pay  sidewalk  im- 
provement, see  MxTNiciPAL  Ck>RPORATiONS,  1;  DameU  T.Keller, 
lOS. 

As  to  action  for  breach  of  contract  of  employment,  see  Evidencb, 
1,2;  Pape  V,  Lathrop,  633, 

A  contract  between  a  telegraph  company  and  the  sender  of  a  mes- 
sage absolving  the  company  from  liability  for  its  negligence 
is  void,  see  Telegraph  Companies,  2;  Western  Union  Td.  Co.  v. 
Briscoe,  22. 

A  person  seeking  to  Hold  a  township  liable  on  a  contract  made  by 

the  trustee  must  affirmatively  show  by  his  complaint  that  the 

contract  is  one  which  the  trustee  had  authority  to  make,  see 

Township  Trxtstbe,  2;  Clinton  School  Tp.  v.  Lebanon  Nafl  Bank, 

•42. 

Rescission  of  contract  procured  by  fraud;  see  Compromise  and  Set- 
tlement; Citizen^  Street  R.  R.  Co.  v.  Horton,  335. 

When  receipt  drawn  by  warehouseman  for  wheat  received  amounts 
to  a  contract  of  bailment,  see  Bailment;  Drudge  v.  Leiter,  694. 

A  parol  agreement  as  a  part  consideration  for  the  sale  and  transfer 
of  a  note  secured  by  a  real  estate  mortgage,  that  the  mortgagee 
would  cause  the  mortgagor  to  convey  the  mortgaged  real  estate 
to  the  purchaser  of  the  note,  is  not  within  the  statute  of  frauds, 
see  Fraud,  Statute  op;  Boos  v.  Hinkle,  609. 

1.  Of  Employment. — Indefinite  Tenure. — A  contract  of  employment 
at  a  fixed  per  diem,  until  a  certain  factory  is  completed,  and 
after  the  factory  is  put  in  operation  the  service  to  continue  indefi- 
nitely at  a  different  per  diem,  is  so  indefinite  as  to  the  term  of 
service  that  it  is  determinable  at  the  election  of  either  party. 

Speeder  Cycle  Co.  v.  Teeter,  474* 

2.  Of  Employment. — Tenure.  —A  contract  of  employment,  whether 
written  or  verbal,  where  by  its  terms  the  tenure  of  service  cannot 
be  determined,  is  a  contract  at  will,  and  may  be  terminated  at  any 
time  at  the  election  of  either  party.  lb. 

3.  Promissory  Note.— Purchase  of  Real  Estate. — Plaintiffs  orally 
agreed  to  donate  to  H.  &  Co.  125  town  lots,  if  H.  &  Co.  would 
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locate  a  factory  in  the  town  of  F.  In  order  to  secure  the  location 
of  the  factory  subscriptions  were  solicited  among  the  citizens  for 
the  purchase  of  the  lots  so  donated.  Defendant,  who  had  full 
knowledge  of  all  that  was  being  done,  subscribed  for  five  lots  and 

Skve  his  notes  to  plaintiffs  for  the  money  with  which  to  pay  for 
em,  which  money  was  turned  over  to  H.  &  Co.  The  lana  to  be 
donated  was  never  platted  nor  conveyed  by  plaintiffs.  Held,  that 
the  notes  were  not  given  for  the  purchase  price  of  the  real  estate, 
but  for  borrowed  money,  and  that  the  plaintiffs  could  recover. 

Hockman  v.  Quick,  660. 

4.  Deed.'^Reservation. — A  general  reservation  in  a  deed  of  the  rents 
and  profits  of  the  land  conveyed  for  a  certain  specified  time  will  be 
controlled  by  a  specific  contract  entered  into  contemporaneously 
with  the  execution  of  the  deed. 

Binford  v.  Thomas,  S30. 

6.  Svbacription, —  Delivery. —  Complaint. — A  complaint  in  an  ac- 
tion on  a  subscription  to  a  contract  to  pay  a  certain  sum  of 
money  to  secure  the  location  of  a  manufactory,  which  alleges  that 
certain  subscriptions  were  solicited  and  given  by  private  individ- 
uals to  reimburse  plaintiff  for  its  subscription,  among  which  was 
defendant's,  sufficiently  shows  the  delivery  of  such  contract  to 
plaintiff.  Heller  v.  Elwood  Board  of  Trade,  188. 

6.  Breach  Of. — Measvre  of  Damages. — Master  and  Servant. — In  an 
action  by  an  employe  for  a  breach  of  the  contract  of  his  employ- 
ment, the  measure  of  damages  is  the  difference  between  the  con- 
tract price  and  what  he  earned  or  might  have  earned  during  such 
time.  Pape  v.  Lathrop,  683. 

CONTBDsu±iON— Sufficiency  of  complaint  in  an  action  for,  be- 
tween co-sureties,  see  Principal  and  Surety,  6, 7;  Windle,  Exr., 
V.  Williams,  Odn.,  158. 

CONTBIBUTOBY  NEGLIOEKCE— See  Neqligence. 

When  sufficiently  negatived  in  an  action  against  a  railroad  company 
for  damages  caused  by  fire  escaping  from  right  of  way,  see  Com- 
plaint, 6;  Chicago,  etc.,  R.  W. Co. v.  Daily,  308. 

Necessary  averments  as  to,  in  an  action  for  injuries  arising  from 
negligence,  see  Complaint,  6;  Peirce,  Rec,  v.  Oliver,  87. 

Of  plaintiff  in  an  action  against  a  railroad  company  for  damages 
from  fire  escaping  from  right  of  way,  see  Railroads,  5,  6,  7;  Wa- 
bash R.  'R,  Co.  V.  Miller,  )549;  Louisville,  etc.,  R.  W.  Co.  v.  Roberts, 
638. 

When  specific  facts  averred  do  not  overcome  general  allegation  of 
freedom  from  fault,  see  Complaint,  7 ;  Hopkins,  Rec,  v.  Boyd,  63. 

GOITVEBSIOM' — An  action  against  a  warehouseman  for  wheat  sold 
by  him  which  was  on  deposit  must  be  for  the  price  received  for 
the  wheat  and  not  for  the  value  of  the  converted  wheat,  see 
Warehousemen,  2;  Drudge  v,  Leiter,  694. 

COBPORATIONS— It  is  not  necessary  that  the  complaint  in  an  ac- 
tion against  a  corporation  for  malicious  prosecution  set  out  the 
name  and  authority  of  the  agent  through  whom  the  prosecution 
.  was  instituted,  see  Malicioxts  Proseoution,  1 ;  Indiana  Bicycle 
Co.  V.  Willis,  6S5. 
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The  name  of  a  corporation  signed  to  a  note  by  the  president  will 
bind  the  corporation,  and  the  word  "directors"  written  opposite 
other  names  signed  thereto  will  be  held  to  be  merely  a  descrip- 
tion of  the  person,  see  Bills  and  Notbs,  2;  Taylor  v.  Reger,  466. 

Liability  of,  for  contracts  made  by  receiver ,  see  Reoeivebs,  2; 
Brunner,  etc.,  Co,  v.  Central  Glass  Co.,  174. 
COXJNTEItCLAIM — In  an  action  to  foreclose  an  assessment  lien  for 
sidewalk  improvement,  see  Municipal  Corporations,  3;  Dar- 
nell V.  Keller,  lOS. 

couirriES— 

1.  Commissioners  Have  No  Potvers  Except  as  Granted  by  Statute.— 
A  county  is  not  liable  for  an  act  of  the  board  of  commissioners  not 
within  the  scope  of  its  statutory  powers;  and  of  this  fact  all  persons 
dealing  with  tne  board  must  take  notica    Board,  etc. ,  v.  Fertich,  1. 

2.  No  Liability  for  Defective  Bridge.— In  the  absence  of  a  statute 
expressljr  granting  a  right  of  action,  a  coimty  is  not  liable  for  per- 
sonal injuries  occasioned  by  the  defective^condition  of  a  bridge. 

Boards  etc.,  Y,Reinier,  119. 

8.  Powers  of  Commissioners  as  Board  of  Heaith. — Preventing 
the  Spread  of  Contagious  Diseases. —  Sections  6718,  6719,  Bums* 
R.  S.  1894,  making  the  board  of  commissioners  a  county  board  of 
health  with  the  duty  of  protecting  the  public  health  by  the  removal 
of  causes  of  diseases,  and  by  preventing  the  spread  of  contagious 
diseases,  do  not  authorize  the  board  to  furnish  medical  treatment 
and  medicines  to  a  particular  family  afflicted  with  smallpox,  where 
the  family  is  not  shown  to  be  indigent;  but  only  such  portion  of 
the  expense  as  was  necessary  to  prevent  the  spread  of  the  disease. 

Board,  etc.,  v.  Fertich,  1. 

COUNTY  COMMISSIONERS— An  appeal  from  a  decision  of  the 
board  of  commissioners,  refusing  to  grant  a  license  to  sell  intoxi- 
cating liquor,  stands  for  trial  de  novo,  see  Intoxioatino  Liquors. 
12;  Ltidurig  v.  State,  6 IS. 
Power  of  board  to  bind  county  for  expense  incurred  for  medical 
treatment  of  family  afflicted  with  smallpox,  see  Counties,  3; 
Board,  etc.,  v.  Fertich,  1. 
A  county  is  not  liable  for  an  act  of  the  board  of  commissioners  not 
within  the  scope  of  its  statutory  po vers,  see  Counties,  1 ;  Id. 

COURTS— 

1.  Jurisdiction. — Presumption. — Foreign  Judgments. — An  allega- 
tion in  a  complaint  on  a  foreign  judgment  that  the  court  in  which 
such  judgment  was  rendered  was  a  court  of  general  jurisdiction, 
is  sufficient  to  raise  the  presumption  that  such  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action  and  of  the  person  of  the 
defendant.  Cfates  v.  Newman,  S9g. 

2.  Foreign  Judgments.  — Law  of  Other  States.  — Presumption.  — In  an 
action  in  this  State  on  a  judgment  obtained  in  another  state  it  will 
be  presumed,  in  the  absence  of  any  showing  to  the  contrary,  that 
the  common  law  prevails  in  such  state.  lb. 

CRIMIXAIj  LAW— Where  a  statute  makes  it  a  crime  to  do  any  one 

of  several  things  stated  disjunctively  in  the  statute,  the  whole 

may  be  charged  conjunctively  in  a  single  count,  see  Statutory 

Construction;  Douglass  y.  State,  28'9. 
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1.  Authority  of  Policeman  to  Make  Arrest  Without  Warrant. — 
A  policeman  of  a  city  has  authority  to  arrest,  without  a  warrant,  a 
person  violating  a  criminal  statute  of  the  State  in  his  presence  or 
view.  Weser  v.  \Velty,  664. 

2.  Assault  and  Battery, — In  a  prosecution  for  assault  and  battery 
the  evidence  showed  that  the  prosecuting  witness  made  persistent 
and  repeated  demands  of  defendant  for  the  payment  of  a  debt, 
having  previously  stated  that  he  was  going  to  collect  the  debt  or 
have  trouble.  Defendant  stated  that  ne  did  not  have  the  money 
and  turned  to  go  away,  when  the  prosecuting  witness  seized  defend- 
ant with  both  hands  and  jerked  him  back,  whereupon  defendant 
struck  him.  Held,  that  defendant  was  not  guilty  of  assault  and 
battery.  Manahan  v.  State,  SS97. 

3.  Disturbing  Meeting. — Sufficiency  of  Affldamt—ln  an  affidavit 
charging  the  offense  of  disturbing  a  lawful  meeting,  it  is  not  neces- 
sary to  state  the  particular  purpose  for  which  tne  meeting  had 
assembled.  Blake  v.  State,  280, 

4.  Disturbing  Meeting,  — Affidavit  and  Information.  — Where  a  prose- 
cution, under  section  2074,  Bums'  R  S.  1894,  for  disturbing  a  lawful 
meeting,  islby  affidavit  and  information,  it  is  not  necessary  that  the 
information  state  that  the  affidavit  was  made  by  a  competent  and 
reputable  person.  lb, 

5.  Fornication. — Indictment, — Statute  Construed, — An  indictment 
under  the  provisions  of  section  2077,  Bums'  R.  S.  1894,  which  charges 
that  the  parties  who  were  unmarried  lived  and  cohabited  together 
as  man  and  wife,  sufficiently  charges  the  crime  of  fornication. 

State  V.  Smith,  179, 

6.  Cause  Stricken  from  Docket. — NoUe  Prosequi.--  Upon  motion  of  the 
prosecuting  attorney  a  criminal  case  was  stricken  from  the  docket, 
with  leave  to  reinstate.  Held,  that  in  the  absence  of  an  affirmative 
showing  that  the  defendant  was  present  and  consented  to  the  action 
of  the  court,  the  striking  of  the  case  from  the  docket  was  equiva- 
lent to  a  dismissal  or  nolle  prosequi.  State  v.  Dix^  472. 

CUSTOMS  AND  USAGES— A  receipt  given  by  a  warehouseman  for 
wheat  received  may  be  construed  by  adopting  the  meaning  of  its 
terms  as  explained  by  commercial  usage,  see  Warehousemen, 
8;  Drudge  v.  Letter,  694. 

DAKAGES— ^EB  Railroads. 

Necessary  allegations  as  to,  see  Complaint,  2 ;  Jonas  v.  Hirshburg, 

681. 
Measure  of,  in  action  for  possession  of  real  estate,  see  Landlord 

AND  Tenant,  1 ;  Thomas  v.  Walmer,  112. 
Measure  of,  in  action  for  breach  of  contract  of  employment,  see 

Contracts,  6;  Pape  v.  Lathrop,  633. 
Measure  of,  in  action  by  employe  for  wrongful  discharge,  see  Mas- 
ter AND  Servant,  6;  lb. 
Recovery  of,  for  mental  anguish  caused  by  failure  of  a  telegraph 

company  to  transmit  a  message,  see  Telegraph  Companies,  1 ; 

Western  Union  Td.  Co.  v.  Briscoe,  22. 
Ejection  of  passenger  from  train,  see  Complaint,  8,  9 ;  Lake  Erie, 

etc.,  R.  R.Co.  V.  Lucas,  239. 
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To  abutting  property  owner,  caused  by  change  in  grade  of  street, 
see  Municipal  Corporations,  6,  7;  Hirth  t.  City  of  Indianapo- 
lis, 673. 

Caused  by  fire  escaping  from  railroad  right  of  way,  see  Railroads, 
5,  6,  7,  8;  Wabafih  R.  K  Co,  v.  MUler,  649;  IxmisvUle,  etc,  S. 
W,  Co,  V.  jRo6crte,  538;  Lake  Erie,  etc,  jR.  B,  Co.  v.  Naron,  193, 

1.  Measure  Of, — Torts,  — In  an  action  in  tort  for  damages,  the  amoxmt 
of  recovery,  in  the  absence  of  malice,  is  the  actual  damages  sus- 
tained, including  physical  pain  and  suffering,  and  expense  incurred 
incident  to  the  injury.  Courtney  v.  Clinton^  6^), 

2.  Mental  Anguish, — Mental  suffering  caused  by  the  negligent  act 
of  a  railroad  company,  where  such  suffering  is  unaccompanied  by 
any  physical  injury,  cannot  be  the  foundation  of  an  action  for  dam- 
ages. Kalen  v.  Terre  Haute,  etc,  R,  R,  Co.,  £0C\ 

8.  Nominal  Damages. — The  Appellate  Court  will  not  reverse  a 
judgment  for  the  purpose  merely  of  enabling  a  party  to  recover 
nominal  damages.  lb. 

DECEDENT'S  ESTATES— As  to  claim  for  work  ahd  labor,  see 
Master  AND  Servant,  2;  Boyd,  Admr.,  Y.Starbuck,  310. 

DEEDS — (General  reservations  in,  will  be  controlled  by  a  specific 
contract  entered  into  contemporaneously  with  execution  of  deed, 
see  Contracts,  4;  Binford  v.  Thomas,  330, 

DEPOSITIONS — How  a  ruling  on  a  motion  to  strike  out  parts  of, 
may  be  presented  on  appeal,  see  Appeal  and  Error,  6 ;  Pape  v. 
Lathrop,  633, 

DOGS — ^As  to  liability  of  township  for  horse  kiUed  by,  see  Animals; 
Flatrock  Civil  Tp,  v.  Rust,  282. 

DOMICILE — The  domicile  of  husband  is  the  domicile  of  wife,  see 
Husband  and  Wipe,  2 ;  Joimis  v.  Hirshburg,  681, 

1.  Intention  of  Party, — Evidence. — The  residence  of  a  person  de- 
pends upon  his  acts  and  intention,  and  such  intention  may  be  made 
to  appear  from  his  acts  and  statements. 

Brittenham  v.  Robinson,  602. 

2.  How  Residence  May  Be  Acquired, — A  man  may  acquire  a  domi- 
cile if  he  be  personally  present  in  a  place  and  elect  that  as  his  home, 
although  he  may  have  had  no  intention  to  remain  at  such  place 
permanently,  but  at  the  end  of  some  short  time  to  remove  and  ac- 
quire another.  lb. 

ELECTION  OF  BEMEDIES— 

Worthless  Check, — A  creditor  who  has  received  from  his  debtor  a 
check  which  has  proved  to  be  worthless,  may  treat  the  check  as  a 
mere  nullity  and  bring  an  action  on  the  original  indebtedness. 

Cox  V.  Hayes,  220, 
EVIDENCE — Sufficiency  of  to  show  notice  of  indorsement  to  maker, 
see  Cox,  Rec,  v.  Bank  of  Westfield,  248. 
Transcript  of  foreign  judgment  as  evidence  in  an  action  on  the 
judgment,  see  Judgment,  3,  4;  Gates  v.  Newman,  392, 

1.  Master  and  Servant. — BreacJi  of  Contract, — In  the  trial  of  an 
action  for  breach  of  contract  of  employment,  it  is  error  to  admit 
evidence  as  to  the  motive  of  employer  in  employing  or  discharging 
employe.  Pape  v.  Lathrop,  633. 
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2.  Breach  of  Contract, — Master  and  Servant. — Inventions  of  Ser- 
vant.— In  the  trial  of  an  action  by  an  employe  against  his  em- 
ployer for  a  breach  of  his  contract  of  employment,  evidence  by 
plaintiff  of  the  value  of  an  invention  made  by  him  and  adopted  by 
his  employer  was  improperly  admitted,  where  by  the  terms  of  the 
employment  defendant  was  to  have  the  use  of  any  inventions  made 
by  plaintiff  during  such  service.  lb. 

3.  Value  of  Services.  ^Work  and  Labor, — ^Where  a  witness  testi- 
fied in  an  action  against  a  decedent's  estate  for  work  and  labor 
done,  that  she  had  seen  plaintiff  working  for  decedent,  particu- 
larized the  kind  of  work  she  had  seen  her  do,  and  then  stated  the 
value  of  such  services,  the  admission  of  such  evidence  will  not  be 
held  to  be  erroneous  on  the  groimd  that  it  was  not  shown  that  the 
witness  knew  the  value  of  such  services  in  the  neighborhood  in 
which  the  work  was  done,  where  the  record  fails  to  show  how  far 
away  witness  lived.  Boyd,  Admr.,  v.  Starbuck,  310. 

4.  Damages. — Highways. — In  an  action  for  damages  against  a  rail- 
road company  for  injuries  received  in  passing  over  a  highway 
left  in  an  imperfect  condition  by  a  crossmg  of  such  railroad,  the 
record  of  certain  proceedings  had  in  the  commissioners'  court  in 
relation  to  the  construction  of  a  wall  along  the  highway  and  river 
bank  at  such  point,  on  petition  of  plaintiff  and  others,  was  properly 
admitted  in  evidence  in  the  trial  of  such  cause  for  the  purpose  of 
showing  plaintiff's  knowledge  of  the  condition  of  the  highway. 

Seybold  v.  Terre  Haute,  etc.,  R.  B.  Co.,  367. 

5.  Damages. — Conditions  of  Defect  Before  and  After  Injury. — In 
an  action  against  a  railroad  company  for  personal  injuries  to  a 
person  who  was  in  a  car  of  such  company  loading  grain,  caused  by 
reason  of  plank  striking  such  car  while  moving  past  lumber  piled 
near  the  track,  evidence  showing  the  condition  of  the  lumber  be- 
fore and  after  the  injury,  was  properly  admitted  for  the  purpose  of 
showing  its  condition  at  the  time  of  the  injury. 

Hopkins,  Bee,  v,  Boyd,  6S. 

6.  Knowledge  of  Defects. — Notice. — Evidence  that  boards  project- 
ing from  a  pile  of  lumber  struck  a  passing  car  prior  to  an  acci- 
dent caused  by  such  projecting  boards,  is  aSmissible  in  the  trial  of 
such  cause  for  the  purpose  of  showing  notice  thereof.  lb. 

7.  Defects. — Statement  Made  by  Agent  After  Injury. — Repair  of 
Defects  After  Injury. — Notice. — Harmless  Error. — The  aijmission 
in  evidence  in  the  trial  of  a  cause  against  a  railroad  company 
for  damages  caused  by  planks  projecting  from  a  lumber  pile 
near  its  track,  statements  made  by  the  engineer  and  conductor 
shortly  after  the  injury,  instructing  witnesses  who  were  in  the  em- 
ploy of  such  company  to  remove  such  projecting  planks  was  im- 
proper, although  mtroduced  for  the  purpose  of  showing  knowledge 
of  such  dangerous  projections  on  the  part  of  the  company ;  but 
where  such  fact  so  sought  to  be  proven  was  clearly  establisned  by 
other  uncontradicted  testimony,  such  error  was  harmless.  lb. 

8.  Fires  Escaping  from  Railroad. — In  an  action  against  a  rail- 
road company  for  damages  caused  by  fire  escaping  from  its  right 
of  way,  evidence  of  other  fires  on  the  same  day,  set  out  by  the 
same  train,  is  admissible  as  going  to  show  a  careless  operation,  or 
faulty  construction  of  the  locomotive  which  set  out  the  tire. 

Lake  Erie,  etc.,  R.  R.  Co.  v.  Gould,  S75. 

9.  Husband  and  Wife. — Agency. — In  an  action  against  a  married 
woman  to  recover  the  purchase  price  of  material,  purchased  by 
her  husband,  us^d  in  the  construction  of  a  building  on  her  sepa- 
rate real  estate,  evidence  that  the  wife  made  an  application  to  bor- 
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row  part  of  the  money  to  pay  for  the  construction  is  not  admissi- 
ble lor  the  purpose  of  showmg  an  affirmance  by  the  wife  of  the 
purchase  made  by  the  husband.  Russell  v.  Stoner,  543. 

10.  Husband  and  Wife. — Agency, — ^Evidence  by  the  plaintiff  in  an 
action  for  the  recovery  of  the  purchase  price  of  material  fur- 
nished in  the  construction  of  a  btiilding  on  tne  separate  real  estate 
of  a  married  woman,  that  he  knew  the  husband  to  be  insolvent,  was 
inadmissible  for  the  purpose  of  showing  that  he  sold  the  material  to 
the  wife  and  not  to  tne  nusband.  lb. 

11.  Husband  and  Wife. — Agency.— In  the  trial  of  an  action  brought 
by  a  contractor  for  the  recovery  of  the  purchase  price  of  mate- 
rial furnished  in  the  construction  of  a  building  on  the  lands  of 
a  married  woman,  a  bond  signed  by  such  contractor  and  the  bus- 
band,  givQu  to  a  building  association,  guaranteeing  such  as»>ciation 
against  loss,  is  properly  admitted  in  evidence  as  tending  to  show 
that  the  contractor  dealt  with  the  husband  and  not  with  the  wife.  lb, 

12.  Mortgage. — Residence  of  Mortgagor. — In  the  foreclosure  of  a 
mortgage  the  introduction  of  the  mortgage  in  evidence  con- 
taining a  statement  of  the  county  in  which  the  mortgagors  reside, 
make  out,  prima  facie,  the  residence  of  the  mortgagors  in  such 
county.  Brittenham  v.  Bobinsonj  602, 

18.  Examination  of  Witness. — ^Where  a  witness  has  already  an- 
swered a  question  there  is  no  error  in  sustaining  an  objection  to  the 
same  question  in  substantially  the  same  form.  Douglass  v.  State,  2S9, 

14.  Examination  of  Witness, — Where  the  evidence  of  a  witness 
has  been  excluded,  but  the  witness  afterwards  answers  the  ques- 
tion in  response  to  another  question,  no  error  is  committed.        lb, 

15.  Contradiction  of  Witness  by  Party  Producing  Him. — Crimi- 
nal Law. — Statute  Construed. — Under  tne  provision  of  section  1865, 
Bums'  R.  S.  1894  (1796,  R.  S.  1881),  the  party  producing  a  witness 
in  the  trial  of  a  criminal  cause  may  contradict  him  where  he  has 
given  testimony  prejudicial  to  the  party  by  whom  he  was  intro- 
duced. Schnuer  v.  State,  £J6, 

16.  Written  Statement  Made  Out  of  Court. — A  written  statement 
made  out  of  court  by  one  not  a  party  to  the  suit,  in  the  ab- 
sence of  the  plaintiff,  to  the  effect  that  certain  radiators  placed  in 
his  hotel  building  by  defendants  were  unsatisfactory  and  defective 
in  certain  particulars  described,  and  that  by  reason  of  the  delay  in 
the  completion  of  the  work  beyond  the  time  specified  in  the  con- 
tract, $850.00  was  deducted  from  the  price  to  oe  paid  defendants 
in  settlement,  is  inadmissible  in  evidence  as  a  defense  in  an  action 
against  defendants  for  the  purchase-price  of  such  radiators. 

Loomis,  Rec,  v,  Stevens,  184, 

17.  Improper  Admission  Of. — Presumption. — ^Where  evidence  has 
been  improperly  admitted  it  will  be  presumed  that  it  influenced 
the  result  of  the  cause,  unless  the  contrary  clearly  appears. 

Pape  V.  Ldthrop,  GSS, 

18.  As  to  Telegram, — An  objection  is  properly  sustained  to  a  ques- 
tion asking  that  "when  a  telegram  is  sent,  what  if  any  reply 
is  received,"  when  there  is  no  showing  why  the  telegram  itself 
cannot  be  produced.  Douglass  v,  State,  :^S9, 

19.  Oaming.—Froot  of  a  statement  by  one  charged  with  keep- 
ing a  gaming  house,  made  some  days  after  the  offense  charged 
was  alleged  to  have  been  committed,  that  he  had  nothing  to  do 
with  the  room,  nor  have  any  connection  with  it,  that  it  was  run 
by  a  corporation  and  that  he  was  only  the  operator,  was  not  com- 
petent evidence  in  the  trial  of  such  cause.  lb. 


INDEX.  726 

20.  Impeachment.  — ^An  impeaching  q  uestion  must  be  definite,  directed 
to  a  certain  fact  or  facts,  and  within  the  limits  of  a  fixed  time. 

Pape  V.  Lathrop,  $33, 

21.  Witness. — Impeachment. — A  witness  can  only  be  impeached  by 
proof  of  statements  made  out  of  court  contrary  to  the  testimony 
of  the  witness,  when  such  testimony  relates  to  a  material  matter  in 
i^ue.  lb. 

22.  Sufficiency  Of. — The  sufficiency  of  the  evidence  to  sustain  the 
verdict  is  a  question  for  the  trial  court.  Schnuer  v.  State,  IS£6, 

28.  Weight  Of. — ^The  Appellate  Court  will  not  weigh  the  evidence 
to  determine  the  preponderance  thereof.         Eussm  v.  Stoner,  643. 

EXCESSIVE  JUDGMENT— When  new  trial  granted  for,  see  Ap- 
peal AND  Error,  9;  Board,  etc.,  v.  Fertich,  1. 
,  When  reversed  on  appeal,  see  Judgment,  1 ;  Courtney  v.  Clinton, 
by  Next  Friend,  620. 

EXEMPTIONS— Tenant  is  not  entitled  to  a  householder's  exemption 
upon  judgment  rendered  against  him  in  ejectment,  see  Landlord 
AND  Tenant,  2 ;  Thomas  v.  Walmer,  112. 

EXPEBT  TESTIMONY— Is  proper  to  explain  the  meaning  of  gam- 
bling devices,  in  the  trial  of  one  charged  with  keeping  a  gaming 
house,  see  GAHiNa,  8,  4;  Douglass  v.  State^  SSO. 

FELLOW  SERVANT— Personal  injury  caused  by  negligence  and 
incompetency  of,  see  Master  and  Servant,. 3,  4,  5;  Peirce,  Bee., 
V.  Oliver,  87;  Indianapolis  Frog,  etc.,  Co.  v.  Boyle,  169. 

FIRES — As  to  damage  caused  by  fire  escaping  from  railroad  right  of 
way,  see  Railroads,  5,  6,  7,  8:  Wabash  B.  B.  Co.  v.  Miller, 
349;  Louisville,  etc.,  B.  W.  Co.  v.  Boberts,  638;  Lake  Erie,  etc.,  B. 
B.  Co.  V.  Naron,  193. 

FIXTTTBES — When  a  large  tank  is  a  fixture,  see  Mechanic's  Lien, 
5;  Parker  Land,  etc.,  Co.  v.  Beddick,  616. 

FOBMEB  ADJUDICATION— 

Foreign  Judgment. — Answer. — Counterclaim. — In  an  action  on  a  for- 
eign judgment  rendered  on  a  quantummeruit  for  legal  services  per- 
formed by  the  plaintiffs  in  such  action,  an  answer  by  the  way  of 
counterclaim,  alleging  that  such  judgment  defendant  expecting  to 
become  the  assignee  of  a  certain  company,  employed  plaintiffs  to 
look  after  and  control  all  legal  matters  pertaining  thereto,  and  that 
such  plaintiffs  failed  to  inform  defendant  that,  in  order  to  bind  the 
trust  estate  for  attorney's  fees  a  formal  order  of  court  should  be  made 
authorizing  such  employment,  and  that  by  reason  thereof  said  judg- 
ment was  obtained  against  defendant  personally,  is  not  a  mere 
defense  that  should  have  been  pleaded  in  the  original  action,  and 
the  issue  raised  by  such  counterclaim  was  not  res  judicata. 

Gates  V.  Neuiyman,  39S. 

FOBNICATION— Sufficiency  of  indictment  for,  see  Criminal  Law, 

5;  State  Y.  Smith,  179. 

FBAUD — When  concealment  of  facts  concerning  a  note  will  release 
surety,  see  Principal  and  Surety,  2 ;  Fa^snacht  v.  Em^ing  Oagen 
Co.,  80. 
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Of  contractors  for  sidewalk  improvements  mider  Indianapolis  city 
charter,  see  Municipal  Corporations,  5 ;  Darnell  v.  KdUer,  lOS, 

1.  TcmmsMja  Trustee. — Representations  as  to  Toumship  Order. — 
lAability  Of, — A  township  trustee  cannot  be  held  personally  liable 
for  the  amount  of  a  township  order,  by  reajson  of  a  written  state- 
ment made  by  him  to  the  purchaser  thereof  that  the  order  was  all 
right,  where  such  order  was  on  its  face  void. 

First  NaflBank,  etc.,  v.  0^x>me,  442, 

2.  Conspiracy. — Letter  of  Credit. — Where  three  persons  conspired 
together  to  obtain  credit  for  one  of  the  number  by  writing  a  false 
letter  of  credit,  conspiracy  may  be  shown  as  a  matter  of  aggravation, 
but  obtaining  the  credit  by  writing  such  false  letter  is  the  gist  of 
the  action,  and  judgment  may  be  rendered  against  any  one  or  more 
of  the  defendants  therefor.  Mendenhau\,  Stewart,  Exx.,  ^2. 

3.  Letter  of  Credit. — False  Attestation  of  Signature, — Where  a 
person  subscribes  his  name  to  a  letter  of  credit  attesting  a  signature 
to  such  letter,  knowing  the  same  to  be  false,  and  knowing  the  state- 
ments therein,  representing  the  pefson  desiring  credit  to  be  worth  a 
certain  sum  of  money,  to  be  false,  and  by  reason  of  such  letter  and 
attestation  a  stock  of  goods  was  sold  to  the  i>erson  named  in  the 
letter,  recovery  may  be  had  against  the  subscribing  witness  for  the 
price  of  the  goods  so  sold.  lb. 

4.  False  Statement  in  Letter  of  Credit. — ^Where  a  person  falsely 
represents  in  a  letter  of  credit  that  the  party  seeking  credit  is  worth 
a  certain  sum  of  money  over  and  above  his  indebtedness,  and  thereby 
induces  an  extension  of  credit,  a  fraudulent  purpose  will  be  imputed 
to  the  person  making  the  statement,  although  he  believed  such  state- 
ment to  be  true.  Tb. 

FBAUD,  STATUTE  OF— 

Agreement  to  Cause  Another  to  Convey  Real  Estate. — A  parol  agree- 
ment as  a  part  consideration  for  the  sale  and  transfer  of  a  note  se- 
cured by  a  real  estate  mortgage,  that  the  mortgagee  would  cause 
the  mortgagor  to  convey  the  mortgaged  real  estate  to  the  purchaser 
of  the  note,  is  not  withm  the  statute  of  frauds.    Boos  v.  Hinkle^  509. 

GAHINa— 

1.  Agent  of  Another. — One  charged  with  keeping  a  gaming  house 
cannot  escape  the  penalty  by  proving  that  he  was  conducting  it 
as  the  agent  of  another.  Douglass  v.  State^  289. 

2.  Keeping  Pool  Room.  —  Criminal  Law. —  Statute  Construed. — 
By  the  provisions  of  section  2179,  Bums'  R.  S.  1894,  it  is  made  a 
separate  offense  for  any  person  to  keep  a  room  with  devices  for 
reconling  or  registering  bets  or  wagers,  and  it  is  also  made  an 
offense  for  any  person  to  record  or  register  bets  upon  certain  things 
therein  specified;  the  word  *'and"  connecting  the  two  specifica- 
tions may  properly  be  read  ''or"  to  give  the  statute  the  meaning  in- 
tended by  the  legislature.  lb. 

8.  Evidence. — Criminal  Law. — In  the  trial  of  a  person  charged 
with  keeping  a  gaming  hoiise,  evidence  is  properly  admitted  to  ex- 
plain the  meaning  of  slips  of  paper  containing  certain  words  and 
figures,  which,  upon  their  face,  do  not  appear  to  be  unlawful,  but 
which  were  part  of  the  devices  for  the  keeping  of  which  the  indict- 
ment was  brought.  .  Tb. 

4.  Evidence. — Expert  Witness. — In  the  trial  of  a  charge  of  keep- 
ing a  gaming  house,  under  section  2179,  Bums'  R.  S.  1894,  it  is  com- 
petent for  a  witness  who  is  shown  to  be  familiar  with  the  workings 
of  such  gaming  houses  to  give  an  opinion  as  to  what  the  apparatus 
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and  devices  from  such  room  were  used  for  at  the  time  of  the  alleged 
offense.  lb. 


Overruling  Demurrer, — Special  Finding. — Error  in  overruling  a  de- 
murrer to  a  complaint  is  rendered  harmless  by  a  special  finding 
and  a  correct  statement  of  the  law  upon  the  facts  found. 

TuUey  v.  Citizens'  State  Bank,  etc,  240. 


[ — Power  of  county  commissioners  when  acting  as  board  of 
health,  see  Counties,  8 ;  Board,  etc. ,  v  Fertich,  l. 

HIGHWAYS — The  public  not  deprived  of  easement  in  a  highway  by 
the  admission  of  a  railroad  company  to  the  use  of  such  highway, 
see  Railroads,  1 ;  Louisville,  etc. ,  R.  W.  Co.  v.  Downey,  IJfi. 

It  does  not  devolve  upon  the  plaintiff  in  an  action  for  damages 
caused  by  a  defective  highway  to  show  that  in  his  use  of  the 
highway,  known  by  him  to  be  dangerous,  that  he  exercised  extra- 
ordinary c€u^  to  avoid  the  injury,  see  Negligence,  2;  Seybold  v. 
Terre  Haute,  etc..  It.  R.  Co.,  867. 

Duty  of  railroad  company  in  the  construction  of  its  road  across  a 

highway,  see  Railroads,  2,  8 ;  lb. 

Railroads. — Construction  of  Railroad  Across  Highway. — Negligence. 
— Statute  Construed. — Highways  are  made  to  be  traveled  upon  at 
all  seasons  of  the  year,  and  a  railroad  company  cannot  escape  lia- 
bility for  an  injury  received  at  a  crossing  of  such  railroad  and  a 
highway  by  reason  of  the  failure  of  the  railroad  company  to  re- 
store the  highway  to  its  former  condition,  as  provided  by  section. 
5158,  Bums'  R.  S.  18d4,  for  the  reason  that  the  highway  was  cov- 
ered with  ice  at  the  time  of  the  accident.  lb. 

HUSBAND  AND  WIFE— A  policy  of  fire  insurance  conditioned 
that  same  shall  be  void  if  applicant  is  not  the  absolute  owner  of 
the  real  estate  on  which  the  insured  buildings  are  situated  is  not 
defeated  by  the  failure  of  wife  of  applicant's  grantor  to  join  in 
deed,  see  Insurance,  8;  Ohio  Farmers'  Ins.  Co.  v.  Bevis,  17. 
As  to  the  admissibility  of  evidence  to  charge  a  married  woman 
with  materials  furnished  her  husband  to  make  repairs  on  her 
Separate  property,  see  Evidence,  9,  10,  11 ;  Ru^eU  v.  Stoner,  643. 

1.  Inchoate  Interest  of  Wife  in  Husband's  Real  Estate. — The  estate 
owned  b^  a  wife  in  lands  conveyed  by  her  husband,  in  which  she 
did  not  join,  is  an  estate  in  the  land  itself,  and  not  a  mere  incum- 
brance resting  upon  it;  but  until  the  death  of  the  husband  the 
wife  has  no  claim,  legal  or  equitable,  upon  the  real  estate  so  con- 
veyed, and  if  she  does  not  survive  her  husband  her  estate  there- 
in is  determined.  Ohio  Farmert^  Ins.  Co.  v.  Bevis,  17. 

2.  Domicile. — The  domicile  of  the  husband  is  the  domicile  of  the 
wife,  and  the  law  presmnes  they  are  living  and  cohabiting  together. 

Jonas  V.  HirsMmrg,  681, 

8.  Enticing  and  Alienating.  — Complaint.  — Sufficiency. — ^A  complaint 
by  a  husband  for  damages  for  ahenating  the  affections  of  his  wife 
which  alleges  that  defendant  wrongfully  and  maliciously  alienated 
the  affections  of  his  wife  and  induced  her  to  live  separate  and 
apart  from  him,  is  sufficient  without  setting  out  in  detail  the 
means  employed,  the  devices  resorted  to,  and  the  language  used  in 
bringing  about  the  alienation.  lb. 
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4.  Enticing  and  Alienating. —  Complaint,  —  Sufficiency. — ^A  cam' 
plaint  in  an  action  for  damages  by  a  husband  for  atienating  the 
affections  of  his  wife,  and  causing  her  to  live  separate  and  apart 
from  him.  need  not  aver  that  the  plaintiff  was  without  fault. 

lb. 

5.  Enticing  and  Alienating, — Complaint. — A  complaint  in  an  ac- 
tion for  damages  by  a  husl»nd  agamst  his  wife's  mother  for  alien- 
ating the  affections  of  his  wife  and  causing  her  to  live  separate  and 
apart  from  him  need  not  allege  that  the'  nusband  and  wife  were 
living  together  peaceably  and  happily,  such  facts  being  matter  in 
defense.  lb, 

6.  Enticing  and  Alienating. — A  husband  is  entitled  to  his  wife's  so- 
ciety, as  well  as  her  services,  and  he  has  a  cause  of  action  against 
any  one  who  induces  her  to  leave  him,  or  who  keeps  her  separate 
and  apart  from|him,  and  thus  deprives  him  of  her  society  ana  serv- 
ices, lb. 

IKDIANAPOUS  CITY  GHASTEB— Does  not  provide  for  dam- 
ages to  property  owners  caused  by  change  of  grade  of  street,  see 
Municipal  Corporations,  6;  Hirth  v.  City  of  Indianapolis^  673. 
Board  of  public  works  the  sole  judge  as  to  whether  or  not  a  con- 
tract for  sidewalk  improvements  was  performed  according  to  its 
terms,  see  Munioipal  Corporations,  4;  Damdl  v.  KesHer,  103. 

IKDIOTKENT— Sufficiency  of,  to  charge  the  crime  of  fomicadon, 
see  Criminal  Law,  5;  State  v.  Smith,  179. 

Sufficiency  of,  to  charge  offense  of  selling  intoxicating  liquors  with- 
out license,  see  Intoxicating  Liquors,  7,  8;  State  v.  Buskirk,  6S9. 

An  indictment  charging  that  defendant  holding  a  license  to  sell  in- 
toxicating liquor  occupied  a  room  for  the  sale  -thereof  which  did 
not  front  a  street  or  highway,  is  insufficient  ^dthout  charging 
that  liquor  was  sold  in  such  room,  see  Intoxioatinq  Liquors,  11 ; 
Hipes  V.  State,  J^6. 

INDOBSEMENT — ^As  to  sufficiency  of  evidence  to  show  notice  of  to 
maker,  see  Cox,  Rec.,  v.  Bank  of  Westfleld,  248, 

INSTBX7CTI0NS— It  is  improper  for  the  court  to  instruct  the  jury 
generally  where  a  special  verdict  is  to  be  retiuned,  but  the  giving 
of  such  instructions  is  not  reversible  error,  see  Spboial  Yerdict, 
21;  Lake  Erie,  etc,  R.  R,  Co.  v.  GkmW,  S75. 

1.  Incomplete  Instruction.^ An  instruction  is  not  erroneous  if  it 
is  correct  as  far  as  it  goes,  and  is  completed  by  other  instructions. 

Mendenhall  v.  Stewart,  Exx.,  £€£. 

2.  When  Assailed  Collectively.— Where  a  series  of  instructions  are 
assailed  collectively  in  a  motion  for  a  new  trial,  all  of  the  instruc- 
tions so  assailed  must  be  bad  or  the  assignment  will  not  prevail. 

Douglass  v.  State,  S89. 

8.  Pleading  and  Proof. — ^While  the  evidence  must  correspond  with 
the  pleading,  yet  if  there  may  be  a  recovery  upon  proof  of  some  of 
the  allegations  without  evidence  sustaining  others,  the  proof  of  all 
the  averments  should  not  be  required  in  the  instructions  to  the  jury. 

Burton  Y  Figg,tS4. 

4.  Credibility  of  Witness.  — An  instruction  that  the  jury  might,  in 
determining  the  credibility  of  a  witness,  consider  the  interest,  if  any, 
such  witness  might  have  in  the  result  of  the  trial,  is  not  erroneous 
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when  taken  in  connection  with  another  instruction  given  to  the 
effect  that  no  testimony  should  be  disregarded  because  the  witness 
was  a  party,  but  that  such  testimony  should  be  considered  along 
with  all  of  the  evidence  in  the  case  f lUly  and  impartially. 

Mendenhall  v.  Stetoart,  Exx.,  26S, 

5.  Principal  and  Surety, — An  instruction  that  if  a  note  in  suit  "is  a 
perfect  note  on  its  face,  this  is  a  strong  inference  that  the  party 
signing  the  sam^  did  so  as  principal,  and  not  otherwise/'  invades 
the  province  of  the  jury  and  is  erroneous. 

Fasanacht  v.  Emsing  Oagen  Co.,  80. 

INSUItANCE — In  an  action  on  a  fire  insurance  policy  it  is  necessary 
to  allege  in  the  complaint  that  the  assured  was  the  owner 
of  the  property  insured  and  destroyed,  see  PLEADiNa,  5 ;  Western 
Assurance  Co.  v.  McCarty,  449. 

1.  Assignment  of  Policy  by  Parol. — ^A  fire  insurance  policy  may  be 
assigned  by  parol.  lb. 

2.  Waiver  of  Proof  of  Fire  Loss. — Written  proof  of  loss  required 
by  a  fire  insurance  policy  is  waived,  where  the  general  adjusting 
agent  of  the  company  procured  from  the  insured  a  list  and  value 
of  the  property  destroyed,  and  afterwards  refused  to  pay  the  loss 
solely  on  the  groimd  that  the  property  destroyed  was  mortgaged. 

lb. 

8.  Title  to  Insured  Property. — Representations  and  Warranties. — 
Husband  and  Wife. — The  fact  that  an  applicant  for  a  policy  of 
fire  insurance  held  title  to  the  real  estate  on  which  the  insured 
buildings  were  situated,  by  a  deed  of  conveyance  from  a  married 
nian,  whose  wife  did  not  join  in  the  deed,  will  not  defeat  the  pol- 
icy thereon,  conditioned  that  the  policy  shall  be  void  if  applicant  is 
not  the  absolute  and  sole  owner  in  fee  simple  of  the  real  estate 
on  which  such  insured  buildings  are  situated. 

Ohio  Farmer^  Ins.  Co.  v.  Bevis,  17. 

XNTEBBOGATOBpIES  to  JUBY— Should   be  numbered  by  the 

court  consecutively,  in  one  series,  see  Specia^l  Verdiot,  5;  Jonas 

V.  Hirshburg,  681. 

Conclusions. — ^Answers  to  interrogatories  which  call  for  a  conclusion 
of  the  jury  cannot  be  considered  in  determining  the  sufficiency  of 
a  verdict.  Peirce,  Bee,  v.  Oliver,  87. 

INTOXIOATIXa  LiaUOB. 

1.  Gift  of  Liquor  by  Druggist. — Prescription. — Under  section  9>i 
of  the  act  oi  March  11,  1805,  providing  that  druggists  shall  sell 
intoxicating  liquor  in  less  quantities  than  a  (^uart  at  a  time,  only 
upon  prescription  signed  by  a  regular  practicing  phjjrsician,  a  pre- 
scription addressed  to  no  one,  and  made  for  a  ** sufficient  quantity" 
is  not  a  compliance  with  the  statute.  Kyle  v.  State,  1S6. 

2.  Sales  Under  License  Issued  by  United  States. — Maintenance  of 
Screens  on  Sunday. — Statute  Construed. — A  person  who  sells  intoxi- 
cating liquors  under  and  by  authority  of  a  license  from  the  United 
States  is  amenable  to  section  4  of  the  act  of  March  11,  1895,  provid- 
ing that,  during  the  days  and  hours  when  the  sales  of  intoxicating 
liquors  are  prohibited  by  law,  the  room  in  which  such  liquors  are 
sold  as  a  beverage  shall  be  so  arranged  that  the  whole  of  the  interior 
may  be  viewed  from  the  street  or  highway  on  which  the  same  is 
situated.  State  v.  Mathis,  608. 

8,  Sale  by  Druggist  on  Sunday. — Prescription. — The  fact  that  a 
prescription  is  sufficient  to  inform  a  druggist  of  the  goods  desired. 
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and  in  form,  according  to  the  United  States  Dispensatory,  does  not 
necessarily  render  it  sufficient  to  comply  with  the  requirements  of 
section  2195,  Bums'  R.  S.  1894,  prescribing  that  sales  of  liquor  made 
on  Sunday  by  a  druggist  must  be  upon  written  prescription. 

CcHdweU  V.  State,  4S. 

4.  Sale  by  Druggist  on  Sunday, — Prescription. — A  writing  pur- 
porting to  be  signed  by  a  physician,  which  rendered  in  English 
IS  ''R.  whiskey,  one  q^uart,  for  medical  use,"  not  addressed  to 
any  one,  and  not  containing  the  name  of  the  patient  to  whom  the 
liquor  is  to  be  sold,  nor  the  manner  of  its  use,  nor  a  re<^ue8t 
that  the  sale  be  made  on  Sunday,  is  not  a  prescription  within 
the  meaning  of  section  2195,  Bums'  R  S.  1894,  which  makes 
it  an  offense  for  a  druggist  to  sell  liquor  on  Sunday,  except  upon 
the  presentation  of  a  prescription  from  some  regularly  practicing 
physician.  J  6. 

5.  Oift  of  Liquor  by  Druggist  Without  Prescription, — Evidence. 
— In  the  prosecution  of  a  druggist  for  ^ving  awa^  intoxicating 
liquor  without  a  prescription,  in  violation  of  section  9>4  of  the 
act  of  March  11,  1895,  it  was  shown  that  a  practicing  physi- 
cian came  into  defendant's  store  and  behind  the  prescription 
case  where  defendant  and  prosecuting  witness  w^ere,  and  while 
the  defendant  was  only  a  tew  feet  away,  and  where  he  could 
see  all  that  was  done,  the  physician  poured  from  a  flask  two  glasses 
of  whisky,  one  of  which  he  drank,  the  other  he  ^ve  to  prosecuting 
witness,  and  at  once  the  physician  and  prosecutm^  witness  left  the 
store.  Within  a  few  minutes  defendant  found  lying  upon  his  pre- 
scription case  what  purported  to  be  a  prescription,  signed  by  the 
physician,  for  whisky^  fbr  prosecuting  witness,  which  defendant 
filed  with  other  prescriptions,  and  charged  the  liquor  to  the  physi- 
cian. Held,  that  the  evidence  authorized  the  jury  to  conclude  that 
the  gift  was  made  wilh  the  defendant's  consent.*  Kylev.  State,  136. 

G.  Illegal  Sale  by  Druggist. — Intoxication  of  Buyer. — Evidence. — 
On  the  trial  of  a  druggist  charged  with  selling  intoxicating  liquor 
on  Sunday,  without  the  authority  of  a  prescription  from  a  prac- 
ticing physician,  evidence  that  the  buyer  of  the  liquor  was  intox- 
icated on  the  day  the  liquor  was  sold  is  irrelevant. 

CaldweU  v.  State,  4S. 

7.  Sale  Without  License. — Indictment. — Statutes  Construed— An 
affidavit  and  information  charging  that  defendant  did  unlawfiilly 
transact  a  certain  business,  to  wit,  the  business  of  selling  malt 
liquor  for  the  purpose  of  gain,  in  less  quantities  than  five  gallons  at 
a  time,  etc.,  he  not  having  at  the  time  a  valid  license,  etc..  does  not 
charge  an  offense  described  by  section  8  of  the  act  of  March  8, 1897 
(Acts  of  1897,  p.  253),  for  which  punishment  is  prescribed  by  section 
2186,  Bums'  R.  S.  1894.  State  v.  Buskirk,  6^. 

8.  License. — Wholesale  Dealers. — Indictment. — An  indictment  or 
information  for  violation  of  section  8  of  the  act  of  March  8, 
1897  (Acts  1897,  p.  253),  prescribing  a  license  to  sell  intoxicating 
liquors,  w^ith  a  proviso  exempting  w^holesale  dealers  from  compli- 
ance therewith,  need  not  aver  that  defendant  is  not  a  wholesale 
dealer,  as  that  is  a  matter  of  defense.  lb. 

9.  License. — Appeal. — A  proceeding  to  obtain  a  license  to  sell  intoxi- 
cating liquor  is  a  judicial  proceeding,  and  an  appeal  may  be  taken 
from  the  decision  of  the  board  of  commissioners  by  the  applicant 
or  by  a  remonstrant.  Ludwig  v.  State,  518, 

10.  License. — Appeal. — Collateral  Attack. — Where  the  board  of  com- 
missioners refused  remonstrants  to  witlidraw  their  names  from 
a  remonstrance  to  an  application  for  a  license  to  sell  intoxicating 
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liquor,  and  the  applicant  appealed  to  the  circuit  court,  a  judgment 
of  the  circuit  court  granting  the  remonstrants  the  right  to  with- 
draw their  names,  and  a  finding  in  all  things  in  favor  of  the  appli- 
cant fixed  his  right  to  a  license  and  all  privileges  thereunoer, 
whether  such  decision  of  the  circuit  court  was  right  or  wrong,  and 
such  judgment  is  binding  against  a  collateral  attack  in  a  prosecu- 
tion against  such  party  for  selling  liquor  thereunder,  although  the 
State  was  not  a  party  to  such  proceeding.  lb. 

11.  Indictment. — Nicholson  Law. — Statute  Construed. — ^An  indict- 
ment under  section  4  of  the  act  of  March  11,  1895  (Acts  1895, 
p.  250),  which  charges  that  defendant  holding  a  Ifcense  to  sell 
mtoxicating  liquors  occupied  a  room  for  the  sale  of  such  intoxi- 
cating liquors  which  did  not  front  a  street  or  highway  as  in  said 
act  provided,  is  insufficient  without  charging  that  liquor  was  sold 
in  such  room.  Hipes  v.  State,  4J6. 

12.  Appeal. — Trial  De  Novo. — An  appeal  from  the  board  of  com- 
missioners from  a  decision,  refusing  to  grant  a  license  to  sell  intox- 
icating liquor,  stands  for  trial  in  the  circuit  court  de  novo. 

Ludung  v.  State,  618, 

JUDOUENT—As  to  motion  in  arrest  of,  see  Appeal  and  Error,  18 ; 
Sherwood  v.  State,  260, 

Foreign  judgments,  see  Courts,  1,  2;  Chites  v.  NewTnan,  S92. 

Where  a  special  verdict  has  been  returned,  the  judgment  of  the 
court  must  be  upon  the  facts  as  they  are  found  in  the  verdict,  see 
Special  Verdict,  7;  Louisville,  etc.,  R.  W,  Co.  v.  Roberts,  SS8, 

Where  plaintiff  failed  to  recover  in  the  court  below  and  seeks  a  re- 
versal of  the  action  of  the  court  in  rendering  judgment  on  the 
special  verdict,  the  facts  found  by  the  verdict  must  be  sufficient 
to  authorize  a  judgment  for  him,  or.  the  judgment  against  him 
must  stand,  see  Special  Verdict,  10 ;  Seybold  v.  Terre  Haute^  etc. , 
R.  R.  Co.,  867. 

1.  Torts. — Amount  of  Recovery. — Reversal. — The  appellate  tribimal 
will  not  interfere  with  the  verdict  of  a  jury  on  account  of  excessive 
damages  unless  the  amount  of  recovery  is  so  clearly  excessive  as  to 
indicate  that  the  jury  acted  from  prejudice,  partiality,  or  corrup- 
tion, or  was  misled  as  to  the  measure  of  the  damages. 

Courtney  v.  Clinton,  620, 

'2.  Assault  and  Battery. — Abortion. — Excessive  Damages. — A  judg- 
ment for  $3,500.00  in  an  action  for  an  assault  and  battery  with 
intent  to  commit  an  abortion  is  excessive,  where  the  evidence 
showed  that  no  permanent  injuries  resulted  therefrom,  that  the  in- 
juries, if  any,  did  not  prevent  plaintiff  from  attending  to  her  daily 
domestic  and  social  duties,  and  when  no  malice  was  shown  to  exist, 
but  that  plaintiff  voluntarily  submitted  to  such  operation.  lb. 

3.  Transcript. — Admission  in  Evidence  in  Action  on  Foreign  Judg- 
ment.— An  objection  to  the  admission  in  evidence  of  the  tran- 
script of  a  foreign  judgment  in  an  action  on  such  judgment,  for 
the  reason  that  the  words  **  pending  in  said  court,  contained  in 
such  transcript,  shows  upon  its  face  that  it  is  still  pending,  is  not 
well  taken,  as  such  words  mean  nothing  more  than  that  the  cause 
was  still  pending  in  so  far  as  the  collection  of  the  judgment  was 
concemea.  Gates  v.  Newman,  3U2. 

4.  Transcript.— Clerk's  Certificate. — Foreign  Judgment. — The  atl- 
mission  in  evidence  of  the  transcript  of  a  foreign  judgment  in 
the  trial  of  an  action  on  such  judgment  is  not  objectionable  for  the 
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reason  that  the  clerk's  certificate  to  such  transcript  shows  that 
there  was  more  than  one  defendant  where  such  action  was  orig- 
inally brought  against  two  defendants  jointly,  and  before  trial  dis- 
missed as  to  one.  and  which  shows  that  the  plaintiffs  and  defendant 
are  identical  with  the  plaintiffs  and  defendant  in  the  original  suit 

lb. 
JX7DICIAL  NOnCB-- 

Term:8  of  Circuit  Courts. — The  Appellate  Court  takes  judicial  notice 
of  the  terms  of  the  circuit  courts  of  the  State. 

Indiana,  etc.,  Asso.  t.  Paxton,  304. 

JUBISDICTION— Of  Appellate  Court  in  causes  originating  before 
justice  of  peace,  see  Appeal  and  Ebbor,  34 ;  EUeins  ▼.  Bennett,  110. 

JUBT— 

Discharge  of  Juror, — Record. — Presumption. — ^Where  a  juror  was 
a  member  of  the  regular  panel  at  the  term  of  court  at  which 
the  cause  was  tried,  and  had  been  excused  from  jury  duty  to  serve 
on  a  jury  in  the  federal  court,  and  it  is  not  disclosed  by  the  record 
that  he  had  been  discharged  from  the  regular  panel,  it  will  be  pre- 
sumed that  he  took  his  seat  as  a  member  of  the  regular  panel  and 
that  he  was  not  called  by  the  bailiff  as  a  talesman. 

.  Douglass  v.  State,  tS9. 

IaANJ>1A>BJ>  and  TENANT— As  to  sufficiency  of  complaint  in  an 
action  against  a  natural  gas  company  for  breach  of  lease  contract, 
see  Kokomo  Natural  Cfas,  etc,  Co.  v.  Albright,  151. 

1.  Action  for  Possession.—  Damages.  In  an  action  by  a  landlord  for 
possession  of  property,  and  damages  for  its  unlawful  detention, 
the  rental  value  of  the  premises  during  the  time  of  the  imlawf  ul 
holding  is  recoverable  as  damages.  Thomas  v.  Walmer,  112. 

2.  Action  for  Possession  an  Action  in  Tort.  —  Exemptions.  —  An 
action  by  a  landlord,  under  section  7106,  Bums'  R.  S.  1894,  for 
possession  of  property  unlawfully  detained  by  a  tenant,  sounds  in 
tort,  and  no  exemption  can  be  had  upon  a  judgment  rendered 
therein.  lb. 

8,  Action  by  Lessee  for  Breach  of  Contract. — Special  Verdict. — Les- 
sor desiring  to  make  repairs  of  premises  agreed  with  lessee  that  on 
account  of  the  inconvenience  and  loss  of  trade  occasioned  thereby, 
he  would  partition  another  large  room  owned  by  him,  but  not 
included  in  the  rental  contract,  which  lessee  was  to  have  the  use 
of  free  of  rent.  Lessor  failed  to  partition  the  room.  In  an  action 
by  lessee  for  damages  for  breach  of  contract  a  special  verdict  was 
returned  finding  every  material  fact  necessary  to  plaintiff's  recov- 
ery except  the  time  within  which  the  work  of  partitioning  was  to 
be  completed ;  as  to  which  the  finding  was  that  the  agreement  to 
partition  was  not  performed  within  a  reasonable  time.  Held^  that 
judgment  was  properly  rendered  for  defendant  on  the  special  ver- 
dict. Junkin  v.  Lippman,  S16. 

LAW  OF  CASE — A  decision  on  appeal,  that  complaint  is  sufficient, 
is  conclusive  on  second  appeal  where  there  has  been  no  substan- 
tial amendment,  see  Appeal  and  Error,  21 ;  State^  ex  rel.,  CeeU 
V.  Christian,  11. 

LIENS~See  Mechaihc's  Liens. 

1.  Public  Building. — Work  and  Labor. — Material. — Where  one  fur- 
nishes material  or  performs  labor  for  a  contractor  in  tlie  erectipn 
of  a  public  building,  where  there  is  no  contract  to  affect  the  status 
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of  the  parties,  the  simple  relation  of  debtor  and  creditor  exists  be- 
tween the  laborer  or  material  man  and  the  contractor,  and  the « 
former  can  resort  only  to  the  remedies  common  to  such  creditor  for 
the  collection  of  their  debts. 

Tovmsend  v.  Cleveland  Fire  Proofing  Co.,  668, 

2.  Work  and  Labor. —  Statute  Construed. —  Section  7058,  Bums' 
R.  S.  1894,  providing  that  "all  debts  due  for  manual  or  mechanical 
labor  shall  be  a  preferred  claim  in  all  cases  against  any  individual, 
copartnership,  corporation  or  joint  stock  company,  where  the  prop- 
erty thereof  shall  pass  into  the  hands  of  an  assignee  or  receiver," 
applies  to  persons  working  for  wages  or  salary  and  does  not  apply 
to  contractors  for  work  and  labor  done  by  their  servants  and  em- 
ployes. Anderson  Driving  Park  Asso.  v.  Thompson,  458. 

LONGHAND  MANUSGBIFT  OF  EVIDENCE—  How  made  part 
of  record,  see  Appeal  and  Error,  7;  Hinealey  v.  Sheets,  612. 

KALICIOXJS  PBOSEGUnON— Sufficiency  of  special  verdict  to 
show  want  of  probable  cause,  see  Indiana  Bicycle  Co.  t.  Willis, 
525. 

1.  Corporation. — Complaint. — In  an  action  against  a  corporation 
for  malicious  prosecution,  it  is  not  necessary  that  the  complaint  set 
out  the  name  and  authority  of  the  agent  or  employe  through  whom 
the  prosecution  was  instituted.  Ih. 

2.  Malice, — Probable  Cav^se. — In  an  action  for  malicious  prosecu- 
tion it  must  be  shown  that  the  prosecution  was  instituted  mali- 
ciously and  without  probable  cause. 

Taylor  v.  Baltimore,  etc.,  R.  W.  Co.,  692. 

3.  Malice. — Question  for  Jury. — Malice  is  a  fact  to  be  found  by 
the  jury  in  an  action  for  malicious  prosecution,  and  it  is  error  for 
the  court  to  instruct  the  jury  as  to  the  sufficiency  of  the  evidence 
to  establish  malice.  Indiana  Bicycle  Co.  v.  Willis,  525;  lb. 

4.  Probable  Cause  a  Question  of  Law. — Where  a  special  verdict  is 
returned  in  an  action  for  malicious  prosecution,  the  question  of 
probable  cause  for  the  prosecution  complained  of  is  not  a  fact  to  be 
found  by  the  jury,  but  a  question  of  law  to  be  determined  by  the 
court.  lb. 

5.  Special  Verdict. — When  in  an  action  against  a  corporation  for 
malicious  prosecution,  a  special  verdict  is  returned,  and  the  facts 
found  leading  up  to  the  arrest  and  prosecution,  it  is  proper  for  the 
jury  to  find,  as  an  ultimate  inference  of  fact,  that  the  representa- 
tive of  the  corporation  in  causing  the  arrest  and  prosecution  did 
not  act  as  a  reasonably  prudent  man  would  act  under  like  circum- 
stances, lb. 

6.  Preliminary  Trial. — Discharge. — Special  Verdict. — A  special  ver- 
dict in  an  action  for  malicious  prosecution  which  finds  that  the 
defendant  caused  the  arrest  of  the  plaintiff  on  a  charge  of  grand 
larceny,  and  that  after  three  days'  imprisonment  plaintiff  had  a  pre- 
liminaiT  hearing  before  the  judge  of  the  police  court,  and i was  dis- 
charged, and  that  the  prosecution  then  terminated,  sufficiently  finds 
that  the  prosecution  was  ended,  and  plaintiff  discharged  from 
custody.  lb. 

7.  Special  Verdict.  —  Innocence  of  Plaintiff  Need  Not  Be  Found. 
— Where,  in  an  action  for  malicious  prosecution,  a  special  verdict  is 
returned,  it  is  not  necessary,  in  order  to  justify  a  judgment  for 
plaintiff,  that  the  verdict  should  find  that  plaintiff  was  innocent  of 
the  crime  for  which  he  was  prosecuted.  lb. 
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8.  Interrogatory. — Anstoer. — Where  in  the  trial  of  an  action  for 
malicious  prosecution  the  jury  in  answer  to  an  interrogatory,  toI- 
unteered  the  additional  answer,  not  elicited  by  the  question,  that 
such  prosecution  was  without  probable  cause,  such  answer  is  prop- 
erly disregarded  by  the  court. 

Taylor  v.  Baltimorey  etc,  R,  W,  Co.,  69S. 

MASTER  AND  SERVANT— Measure  of   damages  for  breach  of 
conti^act  of  employment,  see  Contracts,  6 ;  Pape  v.  Lathrop,  633. 
In  trial  of  an  action  for  breach  of  employment  contract,  it  is  error 
to  admit  evidence  as  to  motive  of  employer  in  -employing  or  dis- 
charging employe,  see  EvroENCB,  1 ;  lb. 

1.  Parent  and  Child. — In  an  action  against  a  decedent's  estate  for 
work  and  labor  by  one  who  lived  in  decedent's  family,  the  ques- 
tion as  to  whether  the  family  relation  existed  is  one  of  fact  to  be 
determined  from  the  facts  and  cirdumstances  of  each  case,  and 
when  it  is  shown  that  the  relation  of  parent  and  child  was  formed 
and  continued  to  exist,  the  courts  will  not  reduce  that  relationship 
to  one  of  master  and  servant.  Boyd,  Admr.,  v.  Starbuck,  310. 

2.  Work  and  Labor. —  Decedent* 8  Estate. —  Pleading. —  Defense. — 
Where  the  relation  of  master  and  servant  is  shown  to  exist  in  the 
trial  of  a  cause  against  a  decedent's  estate,  it  does  not  devolve 
upon  the  claimant,  who  lived  in  decedent's  family  during  the  ren- 
dition of  such  services,  to  show  that  her  services  were  worth 
more  than  board  and  clothes  furnished  her  by  dec^ent,  as  such 
charge  for  board  and  clothing  was  matter  properly  in  defense  to  be 
proved  under  a  plea  of  set-off.  lb. 

8.  Fellow  Servant. — Negligence. —  In  an  action  against  a  railroad 
company  by  an  employe  for  an  injury  received  while  assisting  in 
constructing  a  bridge,  caused  by  a  jackscrew  falling  from  the  tim- 
bers above  and  striking  plaintiff,  an  averment  in  the  complaint 
that  such  jackscrew  fell  and  injured  plaintiff  by  reason  of  the  neg- 
ligence of  the  foreman  in  failing  to  watch  it,  and  prevent  it  from 
falling  is  but  a  charge  of  negligence  of  a  fellow  servant  for  which 
no  recovery  can  be  had  against  the  company. 

PeircCj  Rec.,  v.  Oliver,  87. 

4.  Fellow  Servant. — The  test  whether  in  a  given  case  an  employe  is 
to  be  regarded  a  vice  principal  or  a  fellow  servant,  is  not  his  title, 
or  rank,  or  power  to  employ  or  discharge,  but  the  nature  of  the 
services  which  he  performs.  An  employe  authorized  to  perform 
duties  which  are  clearly  the  master's  duties  is,  to  that  extent,  a 
vice  principal.  lb. 

5.  Negligence. — Incompetency  of  FeUow  Servant. — Complain  t.  —In  an 
action  against  an  employer  for  personal  injuries  caused  by  the 
incompetency  of  a  fellow  servant,  of  which  incompetency  the 
defendant  well  knew,  and  of  which  plaintiff  had  no  knowledge,  it 
is  not  necessary  that  the  complaint  allege  specifically  in  what  man- 
ner the  incompetency  of  such  fellow  servant  appeared. 

Indianapolis  Frog,  etc.,  Co.  v.  Boyle,  169. 

6.  Discharge  of  Servant. — Breach  of  Contract. — Measure  of  Dam- 
ages.— A  servant  who  has  been  wrongfully  discharged  may  sue  at 
once  or  wait  imtil  the  expiration  of  his  term  of  employment.  If  he 
choose  the  former,  the  damages  recoverable  are  tne  amount  of  his 
wages  at  the  contract  price,  to  the  date  of  the  trial,  less  any  sum 
it  is  shown  he  has  earned,  or  might  have  earned  since  his  discharge. 

Pape  V.  Lathrop,  633. 
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7.  InventioTis  by  Servant. — Where  a  servant,  during  his  employment, 
and  while  using  the  time  and  material  of  his  employer,  invents 
new  devices,  compounds,  or  machinery,  or  any  useful  apjpliances 
in  connection  with  the  business  of  his  employer,  and  wnich  are 
used  in  the  business  of  the  employer,  with  the  intention  or  under- 
standing that  they  shall  belong  to  the  employer,  the  same  become 
his  absolute  property,  and  such  inventor  nas  no  interest  therein. 

lb. 
MECHANICS  UENS— 

1.  Property  Held  for  Public  Use, — A  mechanic's  lien  can  neither 
be  acquired  nor  enforced  upon  or  against  property  held  for  public 
use.  Towniend  v.  Cleveland  Fire  Proofing  Co.,  508. 

2.  Property  Held  for  Public  Use. — Equitable  Lien. — Where  a  statu- 
tory hen  cannot  be  acquired  or  enforced  upon  or  against  a  public 
building  there  can  be  no  equitable  lien.  *  lb. 

8.  Subrogation.  — Material  Furnished  for  Public  Building. — One  who 
furnishes  to  a  contractor  material  to  be  used  in  the  construc- 
tion of  a  public  school  building  cannot  be  subrogated  to  the  rights 
of  the  board  of  school  commissioners  and  maintain  an  action  on 
the  bond  given  by  such  contractor  to  such  board,  conditioned  that 
the  contractor  should  faithfully  perform  the  conditions  of  the  con- 
tract, and  indemnify  said  board  against  loss  by  reason  of  any  liens, 
claims,  or  demands  whatsoever  for  labor  or  material,  where  such 
contractor  performed  all  of  the  conditions  in  his  contract  and  bond 
with  such  board.  lb. 

4.  Foreclosure. — Complaint. — A  complaint  for  work  and  labor  per- 
formed and  material  furnished  in  the  erection  of  a  structure,  and 
for  the  f oreclosiure  of  a  mechanic's  lien,  which  fails  to  allege  specif- 
ically what  was  constructed,  is  sufficient  on  demurrer,  where 
there  is  filed  with,  and  made  a  part  of  the  complaint  a  bill  of  par- 
ticulars setting  forth  the  amount  of  material  furnished  and  the 
labor  performed.  Parker  Land,  etc.,  Co.  v.  Reddick,  616. 

5.  Large  Tank  a  Fixture. — A  tank  of  250  barrels  capacity,  placed 
upon  a  foundation  of  earth  and  lumber,  on  the  purchaser's  land, 
will  be  presumed  to  be  a  permanent  accession  to  the  land ;  and 
where  the  parts  of  the  tank  were  made  at  the  builder's  shop, 
then  shippea  to  the  place  of  erection  as  material,  and  put  together 
with  oakum,  pitch,  and  hoops,  the  builder  will  be  entitled  to  a 
mechanic's  lien.  lb. 

6.  Lien  for  Material. — When  Material  not  Furnished  Under  one 
Continuous  Contract. — A  complaint  in  an  action  to  foreclose  a 
mechanic's  lien  for  material  furnished,  which  dqes  not  show  that 
all  of  the  articles  were  furnished  under  one  contract,  but  that 
one  item  thereof  was  furnished  within  sixty  days  of  the  filing  of 
the  notice  is  good  at  least  as  to  such  item,  and  states  a  cause  of 
action.  Indiana  Mutual,  etc.,  Asso.  v.  Paxton,  304. 

MENTAL  ANGUISH — Mental  suffering  caused  by  the  negligence 
of  a  railroad  company,  where  such  suffering  is  unaccompanied 
by  any  physical  injury  cannot  be  the  foundation  of  an  action  for 
damages,  see  Damages,  2;  Kalen  v.  Terre  Haute,  etc.,  R.  R.  Co., 

202. 

MOBTOA0ES — ^The  residence  given  in  a  mortgage  is  prima  facie 
the  residence  of  the  parties  to  the  mortgage,  see  Evidence,  12 ; 
Brittenham  v.  Robinson,  502. 
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1.  Assignment — Acknoivledgment, —  The  acknowledgment  of  the 
assignment  of  a  mortgage  is  only  necessary  to  entitle  such  assign- 
ment to  record.  Tulley  v.  Citizens^  State  Bank,  S40. 

2.  Assignment. — Statute  Construed. — The  failure  to  have  an  assign- 
ment of  a  mortgage  recorded  as  provided  by  section  1093,  R.  S.  1881, 
will  not  render  the  assignment  void,  except  as  to  subsequent  pur- 
chasers, lb. 

MOTIONS — As  to  form  of  motion  in  arrest  of  judgment*  see  Appeal 
AND  Error,  18;  Sherwood  v.  State,  S60. 

MXJNIGIFAL  GORPOBATIONS— 

1.  Failure  of  Property  Oumer  to  Pay  Assessment  for  Sidewalk  Im- 
provement.— Action. — The  contractor's  remedy  upon  the  failure  of 
a  property  owner  to  pay  an  assessment  lien  for  the  construction 
of  a  sidewalk  is  exclusively  in  rem.  Darnell  v.  Keller,  lOS. 

2.  Foreclosure  of  Assessment  Lien  for  Sidewalk  Improvement. —Com- 
plaint.— In  an  action  to  foreclose  an  assessment  lien  for  the  con- 
struction of  a  sidewalk,  an  averment  in  the  complaint  "that the 
plaintiffs  completed  said  work  in  accordance  with  the  terms  and 
stipulations  of  said  a^eement,  to  the  entire  satisfation  of  the  de- 
partment of  the  pubhc  works  of  said  city,  and  the  same  was  duly 
accepted  by  said  department,"  is  a  sufficient  averment  that  the 
plaintiffs  completed  the  work,  and  performed  all  the  conditions  of 
said  contract  on  their  part  to  be  performed.  lb. 

3.  Sidewalk  Improvement. — Foreclosure  of  Lien.— Counterclaim. — 
In  an  action  to  enforce  a  lien  for  an  assessment  for  the  construc- 
tion of  a  sidewalk,  the  defendant  cannot  set  up  as  a  counterclaim 
damages  sustained  by  reason  of  the  failure  to  do  the  work  accord- 
ing to  the  plans  and  specifications.  lb. 

4.  Lien  for  Sidewalk  Improvement. — Indianapolis  City  Charter. — 
Under  the  act  of  March  6,  1891,  known  as  the  Indianapolis  city 
charter,  the  board  of  public  works  are  the  sole  judges  of  the  ques- 
tion as  to  whether  a  contract  for  the  construction  of  a  sidewalk 
was  performed  according  to  its  terms,  and  acceptance  by  such 
boara,  in  the  absence  of  fraud,  is  conclusiva  lb. 

5.  Sidewalk  Improvement. — Indianapolis  City  Charter. — JFVatui — 
Fraud  on  the  part  of  the  contractors  for  a  sidewalk  improvement 
under  the  Indianapolis  city  charter,  to  invalidate  the  acceptance  of 
the  work  by  the  board  of  public  works,  must  be  fraud  in  connec- 
tion with  the  act  of  the  board  in  the  approval  of  the  work,  and  the 
mere  fact  that  the  work  was  fraudulently  done  is  not  sufficient.    lb. 

8.  Change  of  Grade  bf  Street— Dam^es.— Repeal  of  Statute.— 
Indianapolis  City  Charter. — So  much  of  section  3508,  Bums'  R.  S. 
1894.  as  provides  for  the  assessment  and  tendering  of  damages,  be- 
fore the  grade  of  a  street  can  be  changed  after  it  has  be^  duly 
established,  in  cities  of  100,000  inhabitants,  was  repealed  by  the  act 
of  March  6,  1891  (Acts  of  1891.  p.  137),  commonly  designated  as  the 
Indianapolis  city  charter.  Hirth  v.  City  of  Indianapolis,  67S. 

7.  Property  Abutting  Street— Damages  from  Surface  Water.— 
When  City  Not  Liable. — A  city  is  not  liable  to  the  owner  of  prop- 
erty abutting  on  a  street,  for  damages  resulting  from  the  flow  of 
sui^ace  water  upon  such  property,  where  the  cause  of  such  flow  is 
that  the  lots  are  below  grada  lb. 

8.  Setoers. — Liability  to  Riparian  Owner  for  Pollution  of  Stream. — 
A  municipal  corporation  which  has  constructed  a  system  of  sewers 
upon  the  best  modem  plan  for  conducting  and  discharging  sewage 
and  drainage,  and  has  discharged  the  same  into  a  natural  water 
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course,  which  is  the  natural  drainage  of  the  land  on  which  the  city 
is  situated,  and  has  made  the  sewers  to'  conform  to  the  natural 
drainage,  and  constructed  them  suhstantially  upon  the  lines  of 
natural  drainage  and  water  courses  which  had  previously  carried 
the  surface  drainage,  is  not  liable  in  damages  to  a  lower  riparian 
owner  by  reason  of  polluting  the  water  with  such  sewage. 

City  of  Richmond  v.  Teat,  482, 

9.  CtUvert8,—City  Not  Liable  for  Construction  Of— Statute  Con- 
strued.— By  the  provisions  of  section  8625,  Bums'  R.  S.  1804,  the 
owners  of  lots  bordering  on  the  street  or  alley  to  be  improved  are 
liable  for  the  payment  of  street  improvements  so  made,  except  the 
crossings  of  streets  and  alleys,  and  the  city  is  not  liable  to  the  con- 
tractor for  the  improvement  of  a  street  for  the  construction  of  a 
culvert  in  the  street  so  improved,  notwithstanding  the  citj  engineer 
reported  to  the  council  the  building  of  the  culvert  as  **  city  extra," 
and  the  council  made  part  payment  thereon  from  the  funds  of  the 
city.  City  of  New  Albany  v.  Conger,  230, 

NATUBAL  GAS — Sufficiency  of  complaint  in  an  action  by  lessor 
against  lessee  for  breach  of  contract,  see  Kokomo  Natural  Oas, 
etc.,  Co.  V.  Albright,  151, 

NEGUQENGE— See  Railroads;  Masteband  Servant;  Damages. 

Of  fellow  servant,  see  Master  and  Servant,  8,  4,  5j  Peirce,  Rec., 
V.  Oliver,  87;  Indianapolis  Frog,  etc,,  Co.  v.  Boyle,  169, 

Sufficient  averment  of,  in  an  action  against  a  railroad  company 
for  damages  from  fire  escaping  from  right  of  way,  see  Complaint, 
6;  Chicago,  etc.,  R.  W,  Co,  v.  Daily,  308, 

A  contract  between  a  telegraph  company  and  the  sender  of  a  mes- 
sage absolving  the  company  from  liability  for  its  negligence  is 
void,  see  Telboraph  Companies,  2;  Western  Union  Tel,  Co,y, 
Briscoe,  22, 

1.  Railroads, — Loading  and  Unloading  Freight. — A  railroad  com- 
pany owes  to  a  person  using  its  cars  in  loading  or  unloading  freight 
the  duty  of  using  care  to  protect  him  from  injury ;  and  where  such 
person  was  in  the  car  shoveling  com,  he  was  not  gtiilty  of  negli- 
gence in  remaining  in  the  car  and  continuing  his  work  while  the 
car  was  being  moved,  where  he  had  no  notice  or  knowledge  that 
the  car  was  about  to  be  moved.  Hopkins,  Rec,  v.  Boyd,  63, 

2.  Knowledge  of  Danger, — Highway, — In  an  action  for  damages 
caused  by  a  defective  highway  it  does  not  devolve  upon  plaintiff  to 
show  that  in  his  use  of  the  highway,  known  by  him  to  be  danger- 
ous, he  exercised  extraordinary  care  to  avoid  the  injury  but  that 
he  exercised  care  in  proportion  to  the  known  danger. 

Seybold  v.  Terre  Haute,  etc,,  R,  R,  Co,,  367, 

NEW  TBIAIr— When  may  be  granted  for  excessive  recovery,  though 
evidence  not  in  record,  see  Appeal  and  Error,  9;  Board,  etc.,  v. 
Fertich,  1, 

1.  Motion  For,— Filed  with  the  Clerk, — Statute  Construed,— ¥i\\n^  a 
motion  for  a  new  trial  with  the  clerk  is  not  a  sufficient  application 
within  the  meaning  of  section  571,  Bums'  R.  S.  1894. 

William  Deering  <Sb  Co.  v.  Armstrong,  Admr.,  687, 

2.  Motion  For, — When  Filed. — Special  Judge. — Statute  Construed. 
— The  fact  that  a  trial  was  heard  by  a  special  judge  from  another 
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county,  who  did  not  remain  to  receive  the  verdict,  and  did  not 
return  until  the  next  term  of  court,  will  not  relieve  a  party 
from  the  requirement  of  section  570,  Bums'  R.  S.  1894,  that  a  mo- 
tion for  a  new  trial  must  be  filed  during  the  term  at  which  the  ver- 
dict was  rendered,  except  where  the  verdict  is  rendered  on  the  last 
day  of  the  term,  when  it  is  not  shown  that  any  effort  was  made  to 
procure  the  attendance  of  the  special  judge  after  the  return  of  the 
verdict  and  before  the  close  of  the  term  in  order  that  an  application 
for  a  new  trial  might  have  been  made  in  compliance  with  the 
statute.  lb. 

8.     Failure  to  Sign  Motion  For. — Waiver, — Where  a  motion  for  a 
new  trial  was  filed  and  passed  upon  by  the  trial  court  without 
objection  as  to  the  form  or  substance  thereof,  the  mere  fact  of 
the  omission  of  counsel  to  sign  same  will  be  deemed  waived. 
,  Pape  V.  Lathrap,  6SS. 

4.  Complaint. — Newly  Discovered  Evidence, — In  an  action  to  obtain 
a  new  trial,  on  the  ground  of  newly  discovered  evidence,  the 
facts  essential  to  the  validity  of  the  complaint  must  be  alleged. , 
If  any  of  the  essential  elements  of  the  complaint  are  wanting,  they 
cannot  be  supplied  by  resorting  to  the  evidence  nor  the  pleadings 
in  the  original  case.  Qffutt  v.  Qowdy,  Admx.j  60S, 

5.  Newly  Discovered  Evidence. —A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence,  if  such  evidence  is  compe- 
tent only  for  the  purpose  of  impeachment. 

Brittenham  v.  Robinson,  SOS. 

6.  Newly  Discovered  Evidence  -^  On  the  trial  of  a  suit  on  a  prom- 
issory note,  where  the  answer  was  payment,  a  witness  testified  that 
payee,  in  a  conversation  with  her,  stated  that  he  had  had  a  settle- 
ment with  the  drawer  of  the  note,  and  that  they  were  "square." 
There  was  a  finding  and  judgment  for  plaintiff.  At  a  subsequent 
term  of  court,  defendant  brought  an  action  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  in  that  "payee  had  admitted 
that  the  note  had  been  paid.  Held,  that  the  newly  discovered  evi- 
dence was  evidence  of  the  same  kind  as  had  been  offered  at  the 
trial,  and  therefore  cumulative.  Offutt  v.  Ootody,  Admx.,  BOS. 

7.  Misconduct  of  Jury. — When  Evidence  Not  in  Record. — Presump- 
tion,— Where  the  defendant  in  a  criminal  action  in  support  of  a 
motion  for  a  new  trial  on  the  ground  of  misconduct  of  the  jury, 
introduced  affidavits,  but  the  State,  instead  of  introducing  counter- 
affidavits,  examined  witnesses  in  open  court  relating  to  the  matters 
stated  in  such  affidavits,  and  the  court  overruled  the  motion  for 
a  new  trial,  and  the  evidence  so  heard  is  not  in  the  record,  this 
court  will  indulge  the  presumption  that  the  ruling  of  the  trial 
court  thereon  was  correct.  Curtis  v.  State,  431, 

KOTICE — When  sufficient  to  release  surety  from  note,  see  Princi- 
pal AND  Surety,  3 ;  McMUlin  v.  Deardorff,  42s. 
Persons  dealing  with  a  township  trustee  must  take  notice  of  the 
scope  of  such  trustee's  authority,  see  Township  Trustee,  1; 
Clinton  School  Tp,  v.  Lebanon  Naif  I  Bank,  4S, 

PABENT  AND  GHILD— In  an  action  against  a  decedent's  estate 
for  work  and  labor  by  one  who  lived  in  decedent's  family,  the 
question  as  to  whether  the  family  relation  existed  is  one  of  fact 
to  be  determined  from  the  facts  and  circumstances  of  each  case, 
see  Master  and  Servant,  1 ;  Boyd,  Admr,,  v.  Starbuck,  SIO, 
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Dismissal  as  to  One  Party, — Amendment  of  Pleading, — Presump- 
tion.— Foreign  Judgment. — Where  the  record  of  a  foreign  judg- 
ment shows  that  the  action  was  originally  brought  on  a  joint 
cause  of  action,  but  at  the  time  of  the  trial  the  plaintiff  dismissed  as 
to  one  of  the  defendants,  and  the  remaining  defendant  appeared 
and  made  no  objection  to  the  dismissal  of  the  action  as  to  his  co- 
defendant,  and  the  cause  was  tried  on  the  theory  that  he  was  indi- 
vidually liable,  it  will  be  presumed  that  the  pleading  was  so 
amended  as  to  give  the  court  jurisdiction  of  the  subject-matter. 

Oates  V.  Newman,  S9S. 

PAYMENT — ^Bank  may  apply  debtor's  deposit  to  i)ayment  of  debt 
due  bank,  see  Banks  and  Banking,  8;  Aurora  Nafl  Bank  v. 
Dils,  319. 
When  special  finding  will  not^ warrant  the  conclusion  that  payment 
made  to  a  bank  president  amounted  to  payment  to  the  bank,  see 
Banks  and  Banking,  4;  TuUy  v.  Citizens*  State  Bank,  S40. 

1.  Bank  Check. — Burden  of  Proof, — ^The  burden  is  upon  a  debt- 
or to  overcome  the  presumption  that  the  delivery  and  acceptance 
of  a  bank  check  widch  proved  to  be  worthless  constituted  merely 
a  conditional  payment.  Cox  v.  Hayes,  220, 

2.  Bank  Check. — The  delivery  of  a  tfank  check  by  a  debtor  to 
his  creditor  does  not  extingui^  the  debt  for  which  it  was  given, 
unless  there  was  an  agreement  that  the  check  should  operate  as  a 
payment.  J  6. 

PLEADING— See  Complaint;  Answer. 

1.  Complaint. — Certainty.-  The  common  law  rule  requiring  the 
•    facts  to  be  set  forth  in  the  declaration  "with  certainty,"  is  em- 

.  bodied  in  section  841,  Bums'  R.  S.  1894,  requiring  that  the  com- 
plaint shall  contain  *'  a  statement  of  facts  constituting  the  cause  of 
action,  in  plain  and  concise  language,  without  repetition,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended."  Speeder  Cycle  Co,  v.  Teeter,  JpJ^, 

2.  Complaint. — Exhibit. — In  an  action  on  an  account  for  goods  and 
materials  furnished,  a  bill  of  particulars  must  be  filed  with  the  com 
plaint  as  an  exhibit.     Toumsend  v.  Cleveland  Fire  Proofing  Co.,  668, 

3.  Exhibit.— 'Wh&re  a  pleading  is  foimded  upon  a  written  con 
tract,  a  copy  of  which  is  filed  as  an  exhibit,  the  pleading  must  con 
tain  some  reference  to  the  exhibit,  that  its  identity  may  be  estab 
lished.  Western  Assurance  Co.  v.  McCarty,  449 

4.  Action  or  Defense  Founded  on  Written  Contract. — ^Whenever  an 
action  or  defense  is  founded  upon  a  ^vritten  contract,  the  original 
or  a  copy  thereof  must  be  filed  with  the  complaint  or  answer.     lb, 

5.  Complaint  on  Fire  Insurance  Policy. — In  an  action  on  a  fire  in- 
surance policy  it  is  necessary  that  it  be  alleged  in  the  complaint 
that  the  assured  was  the  owner  of  the  property  insured  and  de- 
stroyed, lb. 

6.  Amended  Complaint. — An  amended  complaint  takes  out  of  the 
record  the  original,  together  with  the  exhibits  which  were  made  a 
part  thereof. 

lb;  Barnes  v.  Pelham,  166;  City  of  New  Albany  v.  Conger,  280, 

7.  Answer, — Confession  and  Avoidance. — Duplicity. — An  answer,  ad- 
mitting certain  facts  averred  in  the  complaint,  alleging  new  matter 
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in  avoidance  or  justification  thereof,  and  denying  all  other  material 
allegations  of  the  complaint,  is  not  bad  for  duplicity. 

Weser  v.  Welty,  €64. 

8.  Warranty. — Breach  Of. — A  plea  of  breach  of  warranty,  as  a  de- 
fense to  an  action  for  the  purcnase-price  of  machinery,  to  be  suffi- 
cient as  against  a  demurrer  must  allege  specifically  the  defects  in 
such  machinery;  a  general  allegation  tnat  the  machinery  was  with- 
out value  is  insufficient.  Aermotor  Co.  v.  Eari,  181. 

9.  Answer. — False  Imprisonment — An  answer  in  justification  to  a 
complaint  for  false  imprisonment,  sufficiently  identifies  the  arrest 
and  miprisonment  justified,  if  it  is  stated  in  the  answer  to  be  the 
same  imprisonment  complained  of  by  plaintiff. 

Weser  v.  Welty,  664. 

10.  Reply » — Departure. — Where  in  an 'action  on  account  an  answer 
is  filed  pleadmg  payment  by  check,  a  reply  acknowledging  receipt 
of  oheck,  and  that  the  same  proved  worthless,  is  not  a  departure. 

s  Cox  V.  Hayes,  SSO. 

11.  Harmless  Error. — It  is  harmless  error  to  sustain  a  deniurrer  to  an 
argumentative  denial  which  is  pleaded  with  a  general  denial. 

Parker  Land,  etc.,  Co.  v.  Reddick,  616, 

12.  Theory.  — ^The  court  will  determine  the  theory  of  a  pleading  from 
the  promment  or  leading  allegations  thereof. 

^  Ctevelandy  etc.,  R.  W,  Co.  v.  Dugan,  4S$. 

PBACnCE — Errors  in  overruling  demurrers  to  pleadings  are  ren- 
dered harmless  by  special  verdict,  see  Special  Verdict,  8;  Pope 
V.  RandaU,  68. 
It  is  harmless  error  to  sustain  a  demurrer  to  an  argumentative 
denial  which  is  pleaded  with  a  general  denial,  see  PusADiNa,  11; 
Parker  Land,  etc.,  Co.  v.  Reddick,  616. 

1.  Overruling  Demurrer  to  Bad  Answer. — Overruling  a  demurrer  to 
a  bad  answer  is  not  rendered  harmless  by  reason  of  a  general  de- 
nial being  pleaded,  or  because  there  are  good  answers  under  which 
the  same  evidence  is  admissible.  Binford  v.  Thomas,  SSO. 

2.  Consolidation  of  Causes. — The  right  to  consolidate  causes  is  one 
of  the  inherent  powers  of  a  court,  which  should  be  exercised  only 
when  necessary  to  the  ends  of  justice,  to  avoid  multiplicity  of  suits, 
and  to  save  costs  to  litigants.  Home  v.  Harness,  t]4, 

8.  Excbision  of  Evidence  to  Prove  Admitted  Fact. — Harmless  Error. 
. — The  exclusion  of  evidence  offered  in  support  of  a  proposition  is 
harmless,  where,  in  the  presence  of  the  jury,  the  opposing  counsel 
admit  the  truth  of  the  proposition  so  sought  to  be  proved. 

Burton  v.  Figg,  S8J^ 

4.  Trial. — Evidence. — Exception. — In  order  to  save  a  question  on  a 
ruling  of  the  trial  court  in  excluding  the  testimony  of  a  witness, 
a  proper  question  must  be  asked  the  witness,  and  upon  objection 
being  made  thereto,  a  specific  statement,  by  way  of  an  offer,  must 
be  made  to  the  court,  and  the  testimony  which  the  witness  will 
give  in  answer  to  the  question.  The  statement  must  consist  of  a 
fact  or  facts,  not  a  general  proposition  or  conclusion,  and  if  the 
bearing  of  the  proposed  testimony  is  remote  and  inferential,  its  rel- 
evancy must  be  suggested.  Russell  v.  Stoner,  S4S. 

PRINCIPAL  AND  AGENT— A  bank  receiving  a  deposit  made  by 
an  agent  as  such  is  charged  with  notice  of  the  fiduciary  charac- 
ter of  such  deposit,  see  Bills  and  Notes,  5;  .Aurora  Nafl 
Bank  v.  Dils,  319. 
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PBINGIPAL  AND  SUBETY— See  Bills  and  Notes. 

Where  a  bond  is  given  to  secure  the  return  of  samples  furnished 
the  principal,  and  such  bond  is  accepted,  no  notice  of  the  delivery 
of  the  samples  was  necessary  to  bind  the  principal,  see  Bonds,  1, 
2;  Jerikins  v.  Phillips,  662, 

1.  Failure  of  Principal  to  Sign  Instrument, — Where  a  person  signs 
a  note  as  suretv  for  another  without  an  agreement  that  the  latter's 
signature  would  be  obtainedt  the  failure  to  obtain  such  signature 
will  not  release  the  surety.        Fassnacht  v.  Ernsing  Oagen  Co.,  80. 

2.  Fraudulent  Concealment  of  Facts  From  Surety, — One  who  be- 
lieves that  she  is  executing  a  note,  simply  as  surety,  for  the  value 
of  goods  purchased  by  her  son  from  the  payee  at  the  time,  is 
entirely  released  from  liability  where  the  payee  knew  such  to  be 
her  beUef,  and  did  not  inform  her  that  a  preexisting  debt  was  in- 
cluded, lb. 

8.  Release  of  Surety.  — Notice.  — BiUs  and  Notes.  —Statute  Construed. 
— A  notice  given  by  surety  to  the  payee  of  a  note:  **  Sue  the  note 
which  I  signed  as  surety  for  Rue,  or  I  will  not  continue  to  be 
responsible  a3  surety,"  is  insufficient  to  release  the  surety  under 
sections  1224,  12*.25,  Bums'  R.  S,  1894,  if  suit  is  not  brought  on  the 
note  within  a  reasonable  time  after  receiving  such  notice. 

McMUlin  V.  Deardorff,  428. 

4.  Alteration  of  Instrument  by  Procuring  Additional  Sureties.— 
Discharge, — Where  a  promissory  note  has  been  fully  executed  and 
delivered,  without  any  agreement  that  further  signatures  thereto 
shall  be  obtained,  and  another  person  si^ns  the  same  without  the 
knowledge  or  consent  of  the  previous  signers,  this  is  such  a  ma- 
terial alteration  as  relieves  the  previous  signers  from  liability. 

WindlCy  Exr.,  v,  WUliam^^  Odn.,  158, 

5.  When  the  Relation  Exists. — Neither  of  two  stockholders  of  a  cor- 
poration who  execute  a  note  for  the  benefit  of  such  corporation  bv 
signing  the  note  on  its  face  will  be  held  a  surety  for  the  other,  al- 
though the  proceeds  were  used,  to  the  knowledge  of  both,  in  pay- 
ment of  a  note  of  the  corporation  indorsed  by  one  of  them,  and 
the  other  was  president  of  the  corporation  and  first  signed  the 
note,  but  with  the  imderstanding  that  the  former  was  to  subse- 
quently sign  it.  Pape  v.  Randall,  53, 

6.  Contribution  Between  Co-Sureties. — Complaint. — A  complaint  by 
a  guardian  of  an  insane  person,  alleging  that  his  wara  became 
surety  with  defendant's  decedent  and  another  on  certain  not^, 
and  to  prevent  suit  being  brought  was  compelled  to  pay  such  notes, 
and  that  the  maker  and  other  surety  were  msolvent,  and  demand- 
ing that  the  estate  of  decedent  contribute  one- half  of  the  amount 
so  paid,  states  a  cause  of  action. 

Windle,  Exr.,  v.  Williams,  Gdn.,  158. 

7.  Contribution  Between  Co-Sureties. — Complaint. — A  complaint  by 
a  guardian  of  an  insane  person  alleging  that  his  ward  became 
surety  with  defendant's  decedent  and  another  on  three  certain 
notes,  and  to  prevent  suit  being  brought  was  compelled  to  pay  such 
notes,  and  that  payment  was  demanded  of  decedent  in  his  lifetime, 
and  of  the  administrator  of  decedent's  estate,  which  had  been  re- 
fused, and  demanding  judgment  against  the  estate,  states  a  cause 
of  action.  lb, 

PKOMISSOBY  NOTES -See  Bills  and  Notes. 
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R  A  TTiKO  ADS— See  Cabribbs. 
Duty  to  persoiis  using  its  cars  in  loading  or  unloading  freight,  see 

Nbgliqenoe,  1 ;  Hopkins,  Rec.,  v.  Boyd,  63, 
As  to  repair  of  defects  after  injury  has  resulted,  see  Evidence,  6. 

7;  Ih, 
As  to  injury  of  person  while  walking  on  public  highway  near  track. 

see  LouisvUle,  etc,  R,  W.  Co.v,  Downey,  140. 

1.  Construction  of  in  Public  Highway. — The  public  is  not  deprived 
of  its  easement  in  a  public  highway  by  the  aamission  of  a  railroad 
company  to  the  use  of  such  highway.  .  lb. 

2.  Construction  of  Road  Across  Highway.  —  Duty  of  Railroad 
Company. —  Negligence. —  Statute  Construed. — Section  5153,  Bums* 
R.  S.  1894,  imposes  upon  a  railroad  company  in  constructing  its 
road  across  a  highway  the  duty  of  restoring  the  highway  to  its 
former  state  as  nearly  as  possible,  and  the  failure  to  observe  such 
duty  constitutes  actionable  negligence  in  respect  to  any  person  who 
sustains  an  injury  thereby  without  his  fault. 

Seybold  v.  Terre  Haute,  etc.,  K  JR.  Co.,  367, 

3.  Construction  of  Road  Across  Highicay. — Embankments. — Bar- 
riers.—  Where  the  construction  of  a  railroad  across  a  highway 
causes  a  fill  in  the  highway  so  as  to  make  it  dangerous  for 
travelers  thereon,  unless  protected,  it  is  the  duty  of  the  railroad 
company  to  erect  proper  guards  or  barriers  to  prevent  travelers 
from  falling  off  the  embankment.  lb. 

4.  Fires. —  Damages. —  Special  Verdict. —  A  special  verdict  in  an 
action  against  a  railroad  company  for  damages  on  account  of  fire 
escaping  from  its  right  of  way  to  plaintiff's  premises,  must  show  all 
the  facts  essential  to  a  recovery ;  mere  conclusions  of  law  and  mat- 
ter of  evidence  stated  in  the  verdict  will  not  serve  the  same  pur- 
pose as  the  finding  of  facts.  Wabash  R,  R.  Co.  v.  Miller,  54$. 

5.  Fires. — Damages.  —  Contributory  Negligence. — In  an  action 
against  a  railroad  company  for  damages  on  account  of  fire  escap- 
ing from  its  right  of  way,  it  devolves  upon  plaintiff  to  show  a 
reasonable  effort  on  his  part,  under  the  circumstances,  to  prevent 
the  loss  for  which  he  sues,  where  he^had  notice  of  the  fire  endan- 
gering his  property.  ^  lb. 

6.  Fires  Escaping  from  Right  of  Way. — Damages. — ContrQmtory 
Negligence. —  Burden  of  Proof — *;In  an  action  against  a  ndlroad 
company  for  damages  on  account  of  fire  escaping  from  its  right  of 
way  and  damaging  plaintiff's  property,  resulting  from  the  negli- 
gence of  defendant,  the  burden  is  upon  plaintiff  to  plead  and 
prove  want  of  contributory  negligence  upon  his  part.  lb, 

7.  Damages  from' Fire  Escaping  from  Right  of  Way. — Special  Ver- 
dict— In  an  action  against  a  railroad  company  for  damages  caused 
by  fire  escaping  from  the  company's  right  of  way,  the  special 
verdict  returned  made  no  finding  as  to  what  plaintiff  did  to  pre- 
vent the  loss  of  the  property  destroyed,  except  to  find  generally 
that  plaintiff  "  did  all  he  could."  Held,  that  the  verdict  presented 
no  facts  showing  plaintiff's  freedom  from  contributory  negligence, 
and,  therefore,  no  judgment  could  be  rendered  thereon. 

Louisville,  etc.,  R,  W.  Co.  v.  Roberts,  538. 

8.  Burning  Combustibles  From  Right  of  Way. — A  railroad  com- 
pany may  bum  combustibles  from  its  right  of  way,  and  in  doing 
so  is  held  to  no  higher  decree  of  care  than  a  cautious  and  prudent 
man  should  use  in  removing  combustibles  from  his  own  premises. 

Lake  Erie,  etc.,  R,  R.  Co.  v.  Naron,  193. 
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9.  Injury  at  Crossing,— Contributory  Negligence. — Where  a  driver 
of  a  t^Lzn  of  horses  in  crossing  a  railroaa  track  which  he  knew 
to  be  dangerous  and  which  was  so  located  that  an  approaching 
train  could  not  be  seen,  approached  such  crossing  driving  in  a 
trot,  without  stopping  to  listen  whether  a  train  was  approachmg 
or  not,  was  guilty  of  such  negligence  as  to  bar  a  recovery  for  an  in- 
jury received  by  being  struck  by  a  passing  train  on  such  crossing, 
notwithstanding  defendant's  negligence  in  failing  to  sound  the 
whistle  or  ring  the  bell  in  approaching  such  crossing  as  required  by 
statute.  Totoers  v.  Lake  Erie,  etc.,  R.  IL  Co.,  684. 

10.  Killing  Animal  on  Track. — Change  of  Venue. —  Ancillary  Pro- 
ceeding Against  Agent. —  Notice. —  An  action  against  a  railroad 
company  for  the  killing  of  a  horse  on  the  track  was  brought  in 
the  county  in  which  the  horse  was  killed,  but  the  venue  was 
changed,  the  cause  was  tried,  and  a  judgment  against  the  com- 
pany rendered  in  another  county.  At  the  time  the  judgment  was 
rendered,  the  parties  appearing,  the  plaintiff  made  a  motion,  under 
section  5815,  Biims'  R.  S.  1894,  that  a  certain  local  ag^nt  of  the 
company  appear  and  disclose  the  amount  of  defendant's  money  on 
hana,  and  pay  the  same  on  the  judgment.  Held,  that  the  motion 
relating  to  the  agent  could  be  made  in  the  county  to  which  the 
venue  nad  been  changed,  and  that  no  notice  of  tne  motion  was 
required.  Chicago,  etc.,  M,  W,  Co,  v.  Coulter,  612. 

11.  Damages  From  Fire  Escaping  From  Right  of  Way. — Special 
Verdict. — Evidence. — In  an  action  *against  a  railroad  company  for 
damages  caused  by  fire  escaping  from  its  right  of  way,  a  special 
verdict  awarding  plaintiff  damages  will  be  set  aside,  wherethere 
was  no  evidence  as  to  where  the  fire  originated,  and  no  circum- 
stances shown  from  which  it  could  be  inferred  that  the  fire  orig- 
inated on  the  right  of  way.   Lake  Erie,  etc.,  R,  R,  Co.  v.  Naron,  193, 

REAL  ESTATE — As  to  wife's  inchoate  interest  in  her  husband's 
real  estate,  see  Husband  and  Wife,  1 ;  Ohio  Farmer^  Ins.  Co,  v. 
Bevis,  17. 


1.  Persons  Dealing  With,  Bound  to  Know  Their  Limited  Pouters, — 
Persons  dealing  with  a  receiver  are  bound  to  know  that  he  pos- 
sesses limited  powers,  and  is  constantly  subject  to  the  orders  of  the 
power  which  created  him. 

Brunner,  etc,,  Co.  v.  Central  Glass  Co.,  17 4, 

2.  Liability  of  Corporation  for  Contracts  Made  by  Receiver. — Cor- 
porations, as  a  general  rule,  cannot  be  subjected  to  obligations 
or  liabilities  incurred  by  the  receiver  or  his  agents  or  servants  while 
in  charge  of  the  corporate  property.  lb. 

3 .  Discharge  of  Receiver. — Restoration  of  Property  Subject  to  Debts. 
— An  order  of  court,  upon  the  discharge  of  a  receiver  of  a  corpo- 
ration, restoring  the  property  to  the  corporation  subject  to  the  debts 
incurred  by  the  receiver,  applies  only  to  such  debts  as  could  be 
legally  enforced.  lb, 

4.  Action  for  Breach  of  Receiver's  Contract. —  The  receiver  of  a 
manufacturing  corporation,  without  an  order  of  court,  contracted 
for  materials  for  use  in  carrying  on  the  business  for  a  period  of  ten 
months  in  advance,  such  materials  to  be  delivered  as  needed,  upon 
notice  of  the  receiver.  A  part  of  the  materials  were  received  and 
paid  for.  The  receiver  refused  to  accept  the  balance,  and  was 
regularly  discharged  from  the  trust.    Held,  in  an  action  for  dam- 
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a^es  against  the  company  for  a  broach  of  the  contract,  that  it  was 
within  the  discretion  of  the  court  to  allow  or  disallow  tiie  claim. 

lb. 

SEOOBD— When  leave  to  withdraw  record  for  amendment  will  not 
be  granted,  see  Appeal  and  Erbob,  20;  Imporienf,  etc.  Bank 
V.  Knightf  267, 

BBSIDENCE— See  Domicile. 
How  may  be  acquired,  see  Domicile,  2;  Brittenham  v.  JBo&tnson, 

50g. 

SCHOOLS — A  township  trustee  cannot  bind  his  township  for  the 
payment  of  reading  circle  books  for  the  use  of  the  schools  of  his 
township,  see  Township  Tbustee,  5;  First  Nafl  Bank  of  Elkhart 
V.  Osborne,  ^2, 

SEWEBS — As  to  damages  of  riparian  owner  for  pollution  of  stream. 
see  Municipal  Cobpobations,  8;  City  of  Richmond  v.  Test,  483. 

SIGNATUBES— The  word  directors,  written  opx>osite  signatures  to 
a  promissory  note,  will  be  held  to  be  merely  a  description  of  the 
person,  see  Bills  and  Notes,  2 ;  Taylor  v.  Beger,  466. 
False  attestation  of  signature  to  letter  of  credit,  see  Fraud,  8; 
MendenhaU  v.  Stewart,  Exxl,  t6t. 


Complaint. — Slanderous  Words  Charged. —  Sufficiency. — Where  the 
words  charged  in  a  complaint  for  slander  do  not  constistute  a 
crime,  and  are  not  actionable  per  se,  but  the  complaint  avers  that 
defendant  meant  and  charged  oy  the  speaking  of  such  words  that 
plaintiff  was  guilty  of  the  crime  of  larceny,  and  that  plaintiff  had 
feloniously  taken,  stolen,  and  carried  away  the  goods  and  chattels 
of  defendant,  and  that  the  persons  so  hearing  such  words  under- 
stood defendant  so  to  mean,  such  averments  render  the  complaint 
si^cient.  Hinesley  v.  Sheets,  61S. 

SPECIAL  FINDINGK—When  not  properly  made  part  of  record,  see 
Appeal  and  Erbob,  18;  Board,  etc.,  v.  Fertich,  1. 

SPECIAL  JUDOE— Application  for  new  trial  must  be  filed  during 
the  term,  notwithstanding  such  special  judge  lived  in  another 
county,  where  it  is  not  shown  that  any  effort  was  made  to  pro- 
cure the  attendance  of  the  judge,  see  New  Trial,  2;  WiUiam 
Deering  <&  Co.  v.  Armstrong,  Admr.,  687. 

SPECIAL  VEBBICT — Sufficiency  of,  in  an  action  for  malicious 
prosecution  to  show  want  of  probable  cause,  see  BIalicioub 
Prosecution,  7,  8;  Indiana  Bicycle  Co.  v.  Willis,  626. 

1.  When  It  Does  Not  Cure  Defective  Complaint. — A  special  verdict 
will  not  render  harmless  a  defective  complaint  where  the  defect 
consists  in  the  entire  omission  of  a  fact  essential  to  tiie  cause  of 
action.  Western  Assurance  Co,  v.  McCarty,  449. 

2.  Omission  of  Essential  Fact.—kn  essential  fact  omitted  6x>m  a 
special  verdict  will  be  considered  as  found  against  the  party  hav- 
ing the  burden  of  proving  it. 

BaUard,  Admx.,  v.  Citizens*  Street  R.  R.  Co.^  5!fS. 
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3.  HamUe88  Error. — ^Where  there  is  a  special  finding  or  a  special 
verdict,  errors  in  overruling  demurrers  to  pleadings  are  harmless. 

Pap^  v.  BaridaU^  63, 

4.  Form  of  Interrogatories, — An  objection  to  a  special  verdict,  that 
the  interrogatories  were  not  so  framed  that  the  jury  were  required 
to  find  one  single  fact  in  answering  each  interrogatory,  as  provided 
by  the  act  of  March  11,  1895  (Acts  of  1895,  p.  248),  will  not  be 
sustained  where  it  is  admitted  that  the  verdict  contains  all  the 
material  facts  necessary  to  sustain  the  judgment,  and  there  had 
been  no  request  to  the  court  to  modify  the  interrogatories. 

ChiccLQO,  etc,,  R.  W.  Co,  v.  Coulter,  6 IS. 

5.  Interrogatories. — Numbering. —  Double  Verdict. — Interrogatories 
submitted  by  counsel  in  the  trial  of  a  cause  should  be  by  the  court 
numbered,  not  in  separate  series,  but  as  an  entirety,  and  submitted 
to  the  jury  with  the  instruction  that  each  be  answered  and  all 
returned  as  a  special  verdict,  but  where  such  interrogatories  are 
numbered  in  two  separate  series  they  will  not  constitute  a  double 
verdict  and  by  reason  thereof  be  set  aside  for  ambi^tv  and  un- 
certainty. Jonas  V.  HxrshJburg,  681, 

6.  Interrogatory  to  Jury. — A  party  will  not  be  heard  to  complain  on 
appeal  of  an  interrogatory  propounded  to  the  jury  by  the  adverse 
party  which  called  for  a  conclusion  of  law,  where  such  party,  him- 
self, propounded  an  interrogatory  eliciting  the  same  answer. 

Tulley  V.  Citizens*  State  Bank,  SJfi. 

7.  Judgment  of  Court  Must  Be  Upon  the  Facts  Found. — Where 
a  special  verdict  has  been  returned,  the  judgment  of  the  court  must 
be  upon  the  facts  as  they  are  found.  The  court  cannot  look  to  the 
evidence.  f  Louisville,  tic.,  R.  W,  Co.  v.  Boberts,  638, 

8.  When  Ultimate  Facts  Will  be  Disregarded.— Negligence.— When 
the  facts  found  in  a  special  verdict  are  such  that  the  court  can, 
as  a  matter  of  law,  adjudge  that  the  injured  party  was  or  was  not 
guilty  of  contributoiT  negligence,  the  finding  of  such  ultimate 
facts  will  be  disregarded.    Towers  v.  Lake  Erie,  etc.,  B.B.C0.,  684. 

» 

9.  Judgment— Beview. — ^Where  a  party  moves  for  judgment  in  his 
favor  on  a  special  verdict,  and  excepts  to  the  overruling  of  his  mo- 

'  tion,  or  excepts  to  the  action  of  the  court  in  rendering  judgment 
upon  a  special  verdict  for  his  adversary,  he  thereby  admits,  so  far 
as  such  action  of  the  court  is  concerned,  that  the  special  verdict 
states  the  facts  fully  and  correctly,  and  in  reviewing  such  action 
of  the  court  the  special  verdict  cannot  be  aided  by  intendment. 

Seybold  v.  Terre  Haute,  etc.,  ILB.  Co.,  367. 

10.  Beview. — Judgment. — Beversal. — ^Where  the  plaintiff  in  an  action 
for  damages  caused  by  the  negliKence  of  the  defendant,  failed  to 
recover  in  the  court  below  and  seeks  a  reversal  of  the  action  of  the 
trial  court  'upon  a  special  verdict,  the  facts  shown  by  the  verdict 
must  be  sufficient  to  authorize  a  judgment  for  him,  or  the  judg- 
ment against  him  must  stand.  lb, 

11.  Finding  as  to  Admissions  Made  by  Party. — ^A  finding  by  the 
jury,  by  an  interrogatory  and  answer,  that  defendant,  in  the  trial  of 
the  action,  admitted  its  liability  as  alleged  in  plaintiff's  complaint, 
and  waived  any  proof  relative  thereto,  except  as  to  the  amount  of 
recovery,  is  improper.  Wabash  B.  B.  Co.  v.  Miller. ,  649. 

13.  Negligence. — Where  negligence  is  in  issue,  and  the  facts  are  such 
that  different  conclusions  may  be  drawn,  the  primary  facts  from 
which  such  conclusions  are  drawn  by  the  jury  must  be  stated  in 
the  verdict.  lb. 
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18.  Contributory  Negligence.— The  special  verdict  must  affirmatively 
establish  the  plaintiff's  freedom  from  contributory  negligence,  as 
well  as  defemumt's  negligence,  before  there  can  be  a  recovery. 

Louisville,  etc.,  jR.  W.  Co.  v.  Roberts,  6S8. 

'14.  Negligence.— When  Judgment  for  Defendant  WiU  Be  Set  Aside. 
— ^Where  the  question  and  answers  going  to  make  up  a  special 
verdict,  in  an  action  for  damages  for  the  death  of  plaintiff's 
decedent,  caused  by  the  alleged  negligence  of  defendants,  are 
not  in  form  as  contemplated  by  law,  and  when  construed  together 
show  negligence  on  the  part  of  defendants,  and  such  answers 
therein  tending  to  show  defendants'  freedom  from  negligence  are 
contradicted  by  other  answers,  and  which  states  some  facts  from 
which  freedom  from  fault  on  the  part  of  decedent  may  be  inferred, 
a  judgment  rendered  on  such  special  verdict  in  favor  of  defendants 
will  he  set  aside. 

BaUard,  Admx.,  v.  Citizens*  Street  R.  R  Co.,  58f, 

15.  Mortgage. — Execution. — Delivery. — A  finding  by  the  jury  that 
the  mortgage  was  not  delivered  to  the  mortgagee  is  not  in  conflict 
with  a  finding  that  it  was  executed. 

TuUey  v.  Citizens'  State  Bank,  240. 

16.  Payment  of  Money  by  Clerk  to  Person  Holding  Certificate  of 
Appointment  as  Guardian. — A  finding  that  a  specified  person 
presented  to  the  clerk  a  certificate  of  appointment  as  guard- 
ian, and  demanded  certain  money  in  the  clerk's  hands,  that  tiie 
clerk  thereui)on  took  the  certificate  and  recorded  it,  and  paid  him 
the  money,  is  a  sufficient  finding  that  such  person  received  the 
money  in  his  alleged  capacity  as  guardian. 

State,  ex  rei.,  Cecils.  Christian,  11. 

17.  Sufficiency  of.  —  Husband  and  Wife.  —  Enticing  and  Aliena- 
ting.— A  special  verdict  in  an  action  for  damages,  brought  by  a 
husband  against  his  wife's  mother  for  alienating  the  affections  of 
his  wife  and  inducing  her  to  abandon  him,  which  finds  that  plain- 
tiff and  his  wife  were  living  happily  and  contentedly  together;  that 
defendant,  who  was  the  mother  of  plaintiff's  wife,  unlawfully,  un- 
justly, wrongfully,  and  maliciously  alienated  the  affections  of  plain- 
tiff's wife  from  him,  and  enticed,  persuaded  and  allured  her  to 
abandon  him  and  to  live  separate  and  apart  from  him,  and  by 
reason  of  such  wrongful  and  malicious  conduct  of  defendajut  plain- 
tiff was  deprived  of  the  aid,  comfort,  services,  fellowship,  associa- 
tion, society,  and  assistance  of  his  wife,  and  sustained  oamage,  is 
sufficient  to  sustain  a  judgment  for  plaintiff. 

Jonas  V.  Hirshburg,  581, 

18.  Railroad.— Stock  KUled  on  Right  of  Way. — Fences. — Negligence. 
— A  special  verdict  in  an  action  against  a  railroad  company  for 
killing  stock  that  had  escaped  from  plaintiff's  pasture,  which  finds 
that  defendant  had  permitted  its  fence  along  such  right  of  way  to 
be  and  remain  out  of  repair  for  one  day  preceding  the  injury,  and 
which  fails  to  find  that  the  stock  escaped  by  reason  thereof,  is 
insufficient  to  establish  actionable  negligence  on  the  part  of  defend- 
ant. Cleveland,  etc.,  R.  W.  Co,  v.  Dugan,  4S5, 

19.  Railroads. — Fires  Escaping  from  Right  of  Way. — Damages. — 
Freedom  from  Contributory  Negligence. — A  special  verdict  in  an 
action  for  damages  against  a  railro^  company,  caused  by  fire  escap- 
ing to  plaintiff's  premises  by  reason  of  defendant's  negligence,  to 
entitle  plaintiff  to  a  judgment  thereon,  must  show  tl^t  plaintiff 
was  free  from  negligence  proximately  contributing  to  the  damage 
suffered  by  him.  Wabash  R.  R.  Co.  v,  MiUer,  649. 
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20.  BaUroada.— Fires. — Contributory  Negligence, — ^An  interrogatory 
and  answer  in  a  special  verdict  in  an  action  against  a  railroad 
compcmy  for  damages  from  fire  escaping  from  its  right  of  way: 
"Did  not  the  plaintiff  and  the  members  of  his  family  make  all 
reasonable  efforts  to  subdue  and  extinguish  said  fire?  Answer, 
Yes/'  do  not  sufficiently  show  plaintifrs  freedom  from  contribu- 
tory negligence.  Ih. 

21.  Instructions. — Harmlesa  Error. — ^W|iere  a  special  verdict  has 
been  ordered  returned  by  the  jury,  it  is  improper  for  the  court  to 
instruct  the  jury  generally  upon  the  law  of  tne  case,  but  the  giving 
of  such  instructions  is  not  reversible  error. 

Jjoke  Erie,  etc. ,  R.  R.  Co.  v.  Cknddt  S75. 

STATU TEC^ Act  of  March  5, 1891,  providing  for  the  payment  for  ani- 
mals other  than  sheep,  was  impliedly  repealed  by  the  act  of 
March  6,  1891,  see  Animals;  Flatrock  Civil  Tp,  v.  Rust,  282. 

STATUTOBY  CON'STBUCTION— For  statutes  cited  and  construed, 

see  table  on  page  xziv. 

Criminal  Law. — Where  a  statute  makes  it  a  crime  to  do  any  one  of 
sev^eral  things  stated  disjunctively  in  the  statute,  the  whole  may 
be  charged  conjimctively  in  a  single  count.    Douglass  v.  State,  289. 

8TKBET  IMPBOVEMENTS— See  Municipal  Corporations. 

8TBEETS — Property  owner  not  entitled  to  damages,  under  Indian- 
apolis city  charter,  for  change  of  grade,  see  Municipal  Corpora- 
tions, 6 ;  ^irth  v.  City  of  Indianapolis,  673. 

SUBBOGATION— One  who  furnishes  to  a  contractor  material  to  be 
used  in  the  construction  of  a  school  building  cannot  be  subro- 
gated to  the  right  of  the  school  commissioners,  and  maintain  an 
action  on  the  bond  given  by  such  contractor  to  such  board,  see 
Mechanic's  Liens,  8 ;  Townsend  v.  Cleveland  Fire  Proofing  Co.,568. 

STJBSOBIFTION'— Notes  given  for  money  borrowed  to  pay  for  lots 
donated  to  secure  location  of  manufactory,  see  Contracts,  8; 
Hochman  v.  Quick,  660. 
Made  to  reimburse  board  of  trade  for  subscription  made  by  it  to 
secure  the  location  of  a  manufactory,  see  Contracts,  6;  Heller 
V.  Elwood  Board  of  Trade,  188. 

TELEQBAPH  COMPANIES— 

1.  Failure  to  Deliver  Telegram. — Mental  Anguish. — Damages  caused 
wholly  by  mental  anguish  occasioned  by  the  failure  of  a  telegraph 
company  to  transmit  a  message  may  be  recovered. 

Western  Union  Tel.  Co.  v.  Briscoe,  22. 

2.  Negligence.— Contract  Exempting  Company  from  Liability,  Void. — 
A  contract  between  a  telegraph  company  and  the  sender  of  a  mes- 
sage absolving  the  company  from  liability  for  its  negligence  is  void. 

lb. 
8.  Failure  to  Deliver  Telegram.  —  Negligence. —  Proximate  Cause. 
— A  telegram  announcing  the  death  of  the  mother  of  B,  the  sendee, 
was  delivered  several  hours  late.  B  took  passage  on  the  first  train, 
but  by  reason  of  a  delay  in  the  train  he  failed  to  arrive  at  his  desti- 
nation in  time  for  his  mother's  funeral.  There  was  another,  but 
indirect,  railroad  route  which  might  have  been  taken  by  B  had  the 
telegram  been  promptly  delivered;  but  it  was  not  shown  that  such 
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route  would  have  been  taken.  Heldy  in  an  action  by  B  against  the 
telegraph  company,  that  he  could  not  recover,  as  the  proximate 
cause  of  the  injury  was  the  delay  of  the  railroad  train,  and  not  the 
delay  of  the  telegraph  company  in  delivering  the  messaga  lb, 

TEBM  OF  COITBT— Exceptions  must  be  reserved  during  term  in 
which  rulings  were  made  unless  during  such  term  further  time 
is  given,  see  Appsal   and  Error,  8;  Indiana,  etc.,  Asso.  t. 
Paxton,  304. 
Appellate  Court  takes  judicial  notice  of  the  terms  of  circuit  courts, 
see  Judicial  Notice;  lb. 

TOBT — Action  for  possession  of  real  estate  unlawfully  detained  by 
tenant  is  an  action  in  tort, 'see  Landlord  and  Tenant,  2;  Thomas 
V.  Walmer,  11£. 

TOWNSHIP— As  to  liability  of.  for  horse  killed  by  dog,  see  Animals; 
Flatrock  Civil  Tp.  v.  Rtist,  282. 

TOWNSHIP  TRUSTEE  —  Township  order  issued  by,  is  not  com- 
mercial i>aper,  see  Bills  and  Notes,  13;  First  Nafl  Bank  of  Elk- 
hart V.  Osborne,  442. 
Not  liable  for  representing  township  order  to  be  all  right  which 
was  void  on  its  face,  see  Fraud,  1 ;  lb. 

1.  Persons  Dealing  vnth  Trustee  Must  Take  Notice  of  His  Powers, 
— ^A  person  dealing  with  a  township  trustee  must  take  notice  of  the 
scope  of  such  trustee's  authority. 

Clinton  School  Tp.  v.  Lebanon  Nafl  Bank,  4^. 

2.  Contract. — Complaint. — A  person  seeking  to  hold  a  township 
on  a  contract  made  by  the  trustee  must  affirmatively  show  by  his 
complaint  that  the  contract  is  one  which  the  trustee  had  authority 

'  to  make.  lb. 

8.  Authority  to  Borrow  Money. — ^Where  a  township  trustee,  as  such, 
has  on  hand  proper  funds  sufficient  to  pay  a  debt,  he  has  no  power 
to  borrow  money  for  that  purpose,  and  bind  the  township  for  its 
repayment.  lb, 

4.  Pou?ers  Limited  by  Statute. — Estoppel. — ^A  township  trustee  is  a 
special  agent  with  limited  statutory  powers,  and  has  no  general 
authority  to  bind  his  township.  By  exceeding  his  statutory  author- 
ity he  cannot  bind  his  township  by  estoppel  or  otherwise.    lb. 

5.  Pou>er  to  Bind  Toumship  for  Purchase  of  Reading  Circle  Books. 
— Schools. — Statute  Construed. — A  school  trustee  has  no  authority 
under  section  5920,  Bums,  R.  S.  1894,  to  bind  his  school  township 
by  a  contract  for  the  purchase  of  reading  circle  books  for  the  use 

of  the  public  schools  of  his  township. 

First  Nafl  Bank,  etc.,  v.  Osborne,  442. 

VEBDICT—See  Special  Verdict. 

When  defective  complaint  cured  by.  see  Appeal  and  Error,  10; 

Indianapolis  Frog,  etc.,  Co,  v.  Boyle,  169. 

WABEHOUSEMEN— When  receipt  drawn  by  for  grain  received 

amounts  to  a  contract  of  bailment,  see  Bailbcent;  Drudge  v. 

Leiter,  694. 

1.  Bailment. — Property  Accidentally  Destroyed. — When  property 
in  the  custody  of  a  bailee  is  destroyed  accidentally,  without  any 
fault  on  his  part,  the  bailee  is  not  liable.  lb. 
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2.  Conversion, — Action  for  Recovery  of  Property  Converted, — Where 
a  warehouseman  sold  wheat  on  deposit  and  appropriated  the  money 
to  his  own  use,  an  action  against  such  warehouseman,  waiving  the 
conversion  and  seeking  a  recovery  upon  an  implied  contract,  must 
be  for  the  price  received  for  the  wheat,  and  not  for  the  value  of 
the  converted  wheat.  lb. 

3.  Warehouse  Beceipts. — Construction, — Commercial  Usage. — A  re- 
ceipt given  by  a  warehouseman  for  wheat  received  may  be  con- 
strued by  adopting  tiie  meaning  of  its  own  terms  as  explained  by 
commercial  usage.  lb. 

4.  Orain  Deposited  in  Common  Receptade, — Destruction  by  Fire. — 
Liability  of  Warehouseman. — Where  a  warehouse  and  contents 
is  destroyed  by  fire,  without  fault  of  the  warehouseman,  at  a 
time  when  there  is  not  a  sufficient  amount  of  grain  in  the  ware- 
house to  satisfy  the  demands  of  all  depositors,  by  reason  of  sales 
thereof  made  by  the  warehouseman,  a  depositor  can  recover  for  the 
value  of  the  grain  deposited  by  him,  less  his  proportionate  share  of 
the  aggregate  amount  on  deposit  at  the  time.of  the  fire.  lb. 

WATEBS — ^When  city  not  liable  for  damages  from  surface  water, 
see  Municipal  Corporations,  7 ;  Hirth  v.  City  of  Indianapolis^ 
678. 

WITNESSES— See  £xpert,Tbstihont. 

Contradiction  of  witness  by  party  producing  him,  see  Evidence, 
15 ;  Schnuer  v.  State,  £!S6. 
As  to  examination  of,  see  Evidence,  18, 14;  Douglass  v.  State,  289, 
As  to  form  of  impeaching  question,  see  Evidence,  20;  Pape  v. 

Lathrop,  6SS. 
Can  be  impeached  by  proof  of  statements  made  out  of  court  con- 
trary to  the  testimony  of  the  witness,  only  when  such  testimony 
relates  to  a  material  matter  in  issue,  see  Evidence,  21 ;  lb. 

WOBX.  AND  LABOB — Opinion  evidence  as  to  value  of  services  in 
an  action  for,  see  Evidence,  8;  Boyd,  Admr.,  v.  Starbuck,  310. 
As  to  liens  for  debts  due  for  manual  or  mechanical  labor,  see 
Liens,  1,  2;    Townsend  v.  Cleveland  Fire  Proofing  Co.,  668;  An- 
derson Driving  Park,  etc,  v.  Thompson,  468, 
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